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  CITY OF BILLINGS 
 
 CITY OF BILLINGS MISSION STATEMENT: 
 TO DELIVER COST EFFECTIVE PUBLIC SERVICES 
 THAT ENHANCE OUR COMMUNITY'S QUALITY OF LIFE 
 
 

AGENDA 
 
COUNCIL CHAMBERS June 23, 2008   6:30 P.M. 
 
CALL TO ORDER – Mayor Tussing 
PLEDGE OF ALLEGIANCE – Mayor Tussing 
INVOCATION –  Councilmember Gaghen 
ROLL CALL 
MINUTES –  June 9, 2008 
COURTESIES  
PROCLAMATIONS – National HIV Testing Day, June 27, 2008 
ADMINISTRATOR REPORTS – Tina Volek 
 
 
PUBLIC COMMENT on “NON-PUBLIC HEARING” Agenda Items: 1, 2, 3, and 6(b) 
ONLY.   Speaker sign-in required.  (Comments offered here are limited to 1 minute per 
speaker.  Please sign up on the clipboard located at the podium.  Comment on items 
listed as public hearing items will be heard ONLY during the designated public hearing 
time for each respective item.)  
(NOTE: For Items not on this agenda, public comment will be taken at the end of the 
agenda.  Please sign up on the clipboard located at the back of the room.) 
 
 
CONSENT AGENDA: 
 
1. A. Bid Awards 
  (1) SID 1379, King Avenue West Landscaping. (Opened 6/10/08). 
Recommend A-1 Landscaping, $350,000. 
(Corresponding Staff Memo A1) 
  (2) SID 1383, Cherry Hills Road Improvements. (Opened 6/10/08) 
Recommend COP Construction, $631,634. 
(Corresponding Staff Memo A2) 
  (3) W.O. 08-07, High Service Pump Station H1-1 Replacement. 
(Opened 6/10/08) Recommend Star Service, $747,000. 
(Corresponding Staff Memo A3) 
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  (4) W.O. 08-08 Waste Water Treatment Plant Electrical 
Improvements 2008. (Opened 6/10/08) Recommend Colstrip Electric, $209,710. 
(Corresponding Staff Memo A4) 
  (5) W.O. 08-09 Waste Water Treatment Plant Effluent Pipe 
Replacement and Sludge Drying Bed Expansion. (Opened 6/10/08) Recommend 
Western Municipal Construction, $823,000. 
(Corresponding Staff Memo A5) 
  (6) Environmental Control System Replacement Project for 
Airport Terminal Building. (Opened 6/10/08). Recommend Johnson Controls, 
$157,025. 
(Corresponding Staff Memo A6) 
  (7)  Billings Operations Center Concrete Aprons, Phase I. (Opened 
6/17/08) Recommendation will be made at 6/23/08 meeting. 
(Corresponding Staff Memo A7) 
  (8) City Hall Roof Replacement, Phase III. (Opened 6/17/08) 
Recommendation will be made at 6/23/08 meeting. 
(Corresponding Staff Memo A8) 
 
  
 B. Approval of increase in Downtown Revolving Loan Fund for Randy and 
Janna Hafer for redevelopment of the Klos Building located at 2720 Minnesota Avenue, 
$33,000. 
(Corresponding Staff Memo B) 
 
 C. Change Order #1 for Airport Lower Level Restroom Remodel, D.P.S. 
Company, $8,870. 
(Corresponding Staff Memo C) 
 
 D. Change Order #2 Final for W.O. 08-05, King Avenue East Water Main, 
COP Construction, $15,332.55. 
(Corresponding Staff Memo D) 
 
 E. Change Order #10 for SID 1379, King Avenue West Utility and Street 
Improvements, Knife River Corporation, $300,000; and increase the City Administrator’s 
signing authority on this project by $50,000. 
(Corresponding Staff Memo E) 
 
 F. Contract for Professional Services for Drinking Water Source Study, 
HDR Engineering, Inc., $415,400. 
(Corresponding Staff Memo F) 
 
 G. Contract with Integrated Information Systems for purchase of Public 
Safety i5 High Availability System, $51,565; and authorize its addition to the FY2008 
Capital Improvement and Technology Replacement Plans. 
(Corresponding Staff Memo G) 
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H. Contract with E.F. Johnson for annual maintenance of 800 MHz system, 

$517,466.85 over three years. 
(Corresponding Staff Memo H) 
 
 I. Contract with Yellowstone Valley Animal Shelter, Inc. for City of Billings 
Animal Shelter Operations. (Delayed from 5/27/08) 
(Corresponding Staff Memo I) 
 
 J. Agreement with Guardian Security for Library Guard Service (3-year, 
renewable annually), first year - $65,926. 
(Corresponding Staff Memo J) 
 
 K. Landfill Gas Sales Agreement with Montana Dakota Utilities, estimated 
annual net revenue to the City - $500,000. 
(Corresponding Staff Memo K) 
 
 L. Agreements for Landfill Use with Bighorn County, Carbon County, 
Musselshell County, Stillwater County, Treasure County, Town of Columbus, Town of 
Fromberg, Town of Hysham, Town of Bridger, Town of Joliet, City of Laurel, and City of 
Red Lodge (7/1/08 – 6/30/09); and Amendment #2 to the 3-year Landfill Use 
Agreement with Yellowstone County. 
(Corresponding Staff Memo L) 
 
 M. Approval of Assignment and Transfer of Limited Commercial Aviation 
Building and Ground Lease from Big Sky Ground Support Industries to Alpine Aviation, 
Inc., dba Big Sky Ground Support Industries, with no cost to the City. 
(Corresponding Staff Memo M) 
 
 N. Amendment No. 1 with HDR Engineering, Inc. for Process Control 
Review and Filament Investigation, amount not to exceed $5,000. 
(Corresponding Staff Memo N) 
 
 O. Access Easement for Foursquare Properties at Miller Crossing 
Subdivision, with no financial impact to the City. 
(Corresponding Staff Memo O) 
 
 P. Right-of-Way Easement with QWest Corporation for relocation of 
telephone lines at Billings Logan International Airport, with no financial impact to the 
City.   
(Corresponding Staff Memo P) 
 
 Q. Approval to send two police officers to Law Enforcement Bicycle 
Association Bike Instructor Course in Calgary, Alberta, Canada, (8/11-8/16/08), $4,140 
total. 
(Corresponding Staff Memo Q) 
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 R. Street Closures: 
  (1) Gold Wing Road Riders Motorcycle Light Parade; 9:30 p.m. – 10:40 
p.m.; July 14, 2008 – (Part A) Assemble in Faith Evangelical Church’s parking lot on 
Sweetwater Drive, right on Zimmerman Trail, right on Highway 3, turn around in Armory 
lot, right on Highway 3, left on Zimmerman Trail, ending at Zimmerman Trail and Central 
Avenue intersection. (Part B) Street Fair, Montana Avenue right lane street closure 
adjacent to the Depot between N. 23rd and 25th Streets, July 15, 2008, 12:00 p.m. – 
6:00 p.m.; and Motorcycle Performance, Montana Avenue full closure between N. 23rd 
and N. 25th Streets, July 15, 2008, 1:30 p.m. – 3:30 p.m.  
(Corresponding Staff Memo R1) 
  (2) Big Sky State Games 5K Run; 6:00 p.m. – 7:00 p.m.; July 18, 2008 
- Start at Daylis Track, north on 3rd Street West, west on Parkhill Drive to 12th Street 
West, east on Parkhill Drive, south on 3rd Street West, ending at Daylis Track. 
(Corresponding Staff Memo R2) 
  (3) Big Sky State Games Cycling Mountain Bike Race; 6:00 a.m. - 2:00 
p.m.; July 20, 2008 – Black Otter Trail. 
(Corresponding Staff Memo R3) 
  (4) Big Sky State Games Triathlon; 6:00 a.m. – 11:00 a.m.; July 20, 
2008 – Start at Lake Elmo State Park,  right on Riveroak, left on Lake Elmo Drive, right 
on Meadowlark, left on Cody, right on Wicks, right on Fantan, left on Siesta, left on High 
Sierra Boulevard, left on Wicks Lane, left on Cody, right on Meadowlark, left on Lake 
Elmo Drive, left on Riveroak, back to Lake Elmo State Park. 
(Corresponding Staff Memo R4) 
  (5) Viva La Fiesta; 4:00 p.m. on July 25 - 6:00 p.m. on July 27, 2008; 
South 28th and South 29th Streets at 6th Avenue South. 
(Corresponding Staff Memo R5)   
  (6) Mexican Fiesta; 12:00 p.m. on August 1 – 8:00 p.m. on August 2, 
2008; South 29th Street at 6th Avenue South. 
(Corresponding Staff Memo R6) 
 
 S. Acceptance of donation from United Way to fund airfare for two police 
officers to attend the Northwest Alcohol Conference in Boise, ID, in July, $800. 
(Corresponding Staff Memo S) 
 
 T. Resolution of Intent to sell portions of Olympic Park and Shiloh Drain 
access property and set a public hearing date for July 14, 2008. 
(Corresponding Staff Memo T) 
 
 U. Resolution of Intent to issue Tax Increment Finance Bonds in the 
amount of $5 million to be used for improvements to King Avenue East between South 
Billings Boulevard and Orchard Lane. 
(Corresponding Staff Memo U) 
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 V. Second/final ordinance expanding Ward I (Annex #08-07) for a 4.76-
acre property located on the northeast corner of King Avenue East and Calhoun Lane. 
Robert Medvec, owner. 
(Corresponding Staff Memo V) 
 
 W. Preliminary Subsequent Minor Plat of Weil Subdivision, Amended Lot 3, 
Block 3. 
(Corresponding Staff Memo W) 
 
 X. Final Plat of Sunnyside Subdivision, Amended Lot 3B, Block 14. 
(Corresponding Staff Memo X) 
 
 Y. Bills and Payroll 
  (1) May 23, 2008 
(Corresponding Staff Memo Y1) 
  (2) May 30, 2008 
(Corresponding Staff Memo Y2) 
 
  (Action:  approval or disapproval of Consent Agenda.) 
 
REGULAR AGENDA: 
 
2. HOUSING AUTHORITY OF BILLINGS WESTCHESTER SQUARE HOME 
ALLOCATION REQUEST to fund the construction of three affordable rental housing 
units at 1546 Westchester Square in the Billings Heights. Community Development 
Board recommends approval of a $200,000 funding allocation. (Action: approval or 
disapproval of Community Development Board’s recommendation.) 
(Corresponding Staff Memo 2) 
 
3. REALLOCATION OF COMMUNITY DEVELOPMENT BLOCK GRANT FUNDS  
in the amount of $30,000 to support land acquisition for Volunteers of America’s 
Homeless Veteran’s Transitional Housing project, pending award of Veteran’s 
Administration grant. Community Development Board recommends approval (Action: 
approval or disapproval of Community Development Board’s recommendation.) 
(Corresponding Staff Memo 3) 
 
4.  PUBLIC HEARING AND RESOLUTION AUTHORIZING FILING OF THE 
ANNUAL FEDERAL TRANSIT ADMINISTRATION SECTION 5307 GRANT. Staff 
recommends approval. (Action: approval or disapproval of staff recommendation.) 
(Corresponding Staff Memo 4) 
 
5. PUBLIC HEARING AND RESOLUTION APPROVING AND ADOPTING 
FOURTH QUARTER BUDGET AMENDMENTS FOR FISCAL YEAR 2007/2008. Staff 
recommends approval. (Action: approval or disapproval of staff recommendation.) 
(Corresponding Staff Memo 5) 
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6. (a) PUBLIC HEARING AND RESOLUTION VACATING PORTIONS OF 
LAKE HILLS SUBDIVISION, 25TH FILING, RIGHT-OF-WAY. Staff recommends 
approval. (Action: approval or disapproval of staff recommendation.) 
(Corresponding Staff Memo 6a) 
 (b) PRELIMINARY PLAT OF LAKE HILLS SUBDIVISION, 25TH FILING, 
AMENDED LOTS 1, 2, 3, AND 7 OF BLOCK 65; LOTS 1 – 11 OF BLOCK 62; AND 
LOTS 1, 2, 6 THROUGH 11, AND 28, BLOCK 63. Staff recommends approval. 
(Action: approval or disapproval of staff recommendation.) 
(Corresponding Staff Memo 6b) 
 
7. PUBLIC HEARING FOR SITE DEVELOPMENT ORDINANCE VARIANCE #CC-
08-01: A variance from the Site Development Ordinance Section 1208 (h)(5) pertaining 
to the number of curb cuts allowed by regulations for property located between 7th and 
9th Avenues North between North 28th and North 29th Streets. Billings Clinic, applicant. 
Staff recommends conditional approval. (Action: approval or disapproval of staff 
recommendation.) 
(Corresponding Staff Memo 7) 
 
8. PUBLIC HEARING FOR SPECIAL REVIEW #860:  A special review to add an 
outdoor patio lounge to a property with an existing on-premise, all-beverage liquor 
license located on a 32,493 square-foot parcel currently zoned as Highway Commercial 
and described as: Lot 1, Block 1, Vaquero Subdivision, Maui Nites Casino, 5435 
Midland Road. Manny 422, LLC, John Dehler, owner; Roger Tuhy, agent. Zoning 
Commission recommends conditional approval. (Action: approval or disapproval of 
Zoning Commission recommendation.) 
(Corresponding Staff Memo 8) 
 
9.  PUBLIC HEARING FOR SPECIAL REVIEW #861:  A special review to allow a 
public parking lot on a 24,000 square foot parcel of land in a Residential Multi-Family 
zone described as: Lot 4, Block 1, Keller Subdivision and located at 543 Milton Road. 
First Interstate Bank, owner; Jeff Essman, agent. Zoning Commission recommends 
conditional approval. (Action: approval or disapproval of Zoning Commission 
recommendation.) 
(Corresponding Staff Memo 9) 
 
10. PUBLIC HEARING FOR SPECIAL REVIEW #862:  A special review to remove 
the condition of approval for Special Reviews #836 and #841 restricting vehicle access 
across the west property line to adjacent property on a 2.303-acre parcel of land in a 
Controlled Industrial zone described as Lot 11A-1, CBH Industrial Park Subdivision and 
located at 1911 King Avenue West. KRP, LLC, owner; Blueline Engineering, agent. 
Zoning Commission recommends conditional approval.  (Action: approval or 
disapproval of Zoning Commission recommendation.) 
(Corresponding Staff Memo 10) 
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11. PUBLIC HEARING AND FIRST READING ORDINANCE FOR ZONE CHANGE 
#844: A zone change from Residential 9600 to Residential Multi Family Restricted on 
the west half of Lot 5, Sunny Cove Fruit Farms located south of Rimrock Road near 
Yellowstone Club Estates. Thomas Romine, owner; Blaine Poppler, agent. On a 2-2 
vote, the Zoning Commission forwarded no recommendation. (Action: approval or 
disapproval of proposed zone change request.) 
(Corresponding Staff Memo 11) 
 
12. PUBLIC HEARING AND FIRST READING ORDINANCE FOR ZONE CHANGE. 
An interim zoning ordinance that amends Section 27-611 Sexually Oriented 
Businesses, to amend the definition of a sexually oriented business and adopt the 
revisions as an interim zoning regulation to be effective for a period not to exceed six 
months.  Staff recommends approval.   (Action: approval or disapproval of proposed 
zone change request.) 
(Corresponding Staff Memo 12) 
 
 
Council Initiatives 
 
 
ADJOURN 
 
 
 Additional information on any of these items is available in the City Clerk’s Office. 

 
Reasonable accommodations will be made to enable individuals with disabilities 

to attend this meeting. Please notify Cari Martin, City Clerk, at 657-8210. 
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A1 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: SID 1379 King Avenue West – Landscape Improvements Contract 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for SID 1379 King 
Avenue West – Landscape Improvements Contract on June 10, 2008.  This project consists of 
landscape improvements to King Avenue West from 31st Street West to Shiloh Road.   
 
ALTERNATIVES ANALYZED:   

1. Award the landscape contract for SID 1379 to A1-Landscaping in the amount of 
$350,000.00; or 

2. Reject all bids and do not award the landscape contract for SID 1379 
 
FINANCIAL IMPACT:  Funding from this project will come entirely from Arterial and Gas 
Tax Funds.  Assessments to property owners will not be affected with this contract.  Two bids 
were received and evaluated as follows: 
Project Costs           Bid Amount    
Engineer’s Estimate    $ 400,000.00    
A1-Landscaping    $ 403,928.50 
The Good Earth Works Landscaping  $ 452,251.00 
 
Due to budgetary constraints, the base bid with deductive alternates in the amount of $53,928.50 
will be awarded.  Remaining funds for this project will be used for additional work needed on the 
project including construction administration.  A breakdown of the project funds per the CIP is 
listed below: 
 
SID 1379 Landscaping Funding     
   Gas Tax/ Arterial Funds      $ 400,000.00  
Contract Amount (This Memo)  $(350,000.00)       

Remaining Funds   $ 50,000.00 
 
RECOMMENDATION 
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Staff recommends that Council award A1-Landscaping’s bid for SID 1379 King Avenue West – 
Landscape Improvements in the amount of $350,000.00 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 
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A2 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: SID 1383 Cherry Hills Road Bid Award 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  SID 1383 Cherry Hills Road was bid on Tuesday, June 
10, 2008.  This project will construct water, sanitary sewer, curb and gutter, storm drain and 
street improvements to Cherry Hills Road between Annandale Road and just east of Clubhouse 
Way.  The storm drain improvements include construction of a pond and channel on Lake Hills 
Golf Course per the Lake Hills Storm Drain Feasibility Study.  This portion of the storm drain 
will be paid out of storm funds.                  
 
ALTERNATIVES ANALYZED:   
 

1. Award SID 1383 or; 
2. Do not award SID 1383. 

 
FINANCIAL IMPACT:  The total estimated costs of the Improvements are $884,893.10.  The 
costs of the Improvements are to be paid from the following sources:  (1) $333,000.00 of Special 
Improvement District bonds hereinafter described; (2) $180,000.00 cash contribution from the 
City of Billings utilizing storm funds: and (3) $371,893.10 of cash contribution by Ron Hill, 
owner of 16 of the 28 lots in the District.  We received five bids for the project as follows: 
    Total Bid 
Engineer’s Estimate  $646,591.37 
COP Construction  $631,634.00   
Knife River   $659,169.00 
H.L. Ostermiller  $692,899.06 
Riverside Sand & Gravel $705,351.40 
Western Municipal  $791,533.56 
 
RECOMMENDATION 
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Staff recommends that Council award SID 1383 to COP Construction in the amount of 
$631,634.00. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 
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A3 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: WO 08-07 High Service Pump Station H1-1 Replacement 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for Work Order 08-07 
High Service Pump Station H1-1 Replacement on June 10, 2008.  The existing H1-1 Pump is one 
of the main pumps at the water treatment plant that supplies water to the City.  However the 
pump is over 30 years old, isn’t efficient and may become unreliable. This project will remove 
and replace the pump, motor, and associated piping and valves located at the Water Treatment 
Plant.   
 
ALTERNATIVES ANALYZED:   

2. Award the contract for W.O. 08-07 to Star Service in the amount of $747,000.00; or 
2. Reject all bids and do not award contract for W.O. 08-07 

 
FINANCIAL IMPACT:  Funding for this project will be out of the 2008 water revenue funds.  
We received four bids for this project as follows: 
 
Project Costs           Bids    
Engineer’s Estimate    $ 661,000.00   
Star Service     $ 747,000.00 
COP Construction    $ 794,500.00  
Williams Brother Construction  $ 794,500.00 
Western Municipal Construction  $ 808,000.00 
 
A breakdown of the project funds per the CIP is listed below: 
 
Work Order 08-07 High Service Pump Station H1-1 Replacement Funding  
   2008 Water Revenue      $ 655,000.00 
   2008 Water Replacement      $ 106,940.00 
   Contract Amount (This Memo)  $(747,000.00)       

Remaining Funds   $   14,940.00 
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  RECOMMENDATION 
 
Staff recommends that Council award Star Service’s bid for Work Order 08-07 High Service 
Pump Station H1-1 Replacement in the amount of $747,000.00 
 
Approved By: City Administrator  ____ City Attorney  __ 
 

(Back to Consent Agenda) 
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A4 
 

AGENDA ITEM: 
 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: WO 08-08 Waste Water Treatment Plant Electrical Improvements 2008 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for Work Order 08-08 
WWTP Electrical Improvements 2008 on June 10, 2008.  This project generally consists of 
demolition and replacement of aging motor control centers at the Waste Water Treatment Plant.   
 
ALTERNATIVES ANALYZED:   

3. Award the contract for W.O. 08-08 to Colstrip Electric in the amount of $209,710.00; or 
2. Reject all bids and do not award contract for W.O. 08-08 

 
FINANCIAL IMPACT:  Funding for this project will be out of the 2008 Wastewater Revenues.  
We received two bids for this project as follows: 
 
Project Costs           Bids    
Engineer’s Estimate    $ 356,000.00   
Colstrip Electric    $ 209,710.00 
Ace Electric     $ 290,500.00 
 
A breakdown of the project funds per the CIP is listed below: 
 
Work Order 08-08 Waste Water Treatment Plant Electrical Improvements 2008       
   2008 Wastewater Revenue      $ 387,000.00 
 Contract Amount (This Memo)     $(209,710.00)      
   Remaining Funds        $ 177,290.00 
   
  RECOMMENDATION 
 
Staff recommends that Council award Colstrip Electric’s bid for Work Order 08-08 WWTP 
Electrical Improvements 2008 in the amount of $209,710.00 
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Approved By: City Administrator  ____ City Attorney  __ 

 
(Back to Consent Agenda) 
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A5 
 

AGENDA ITEM: 
 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: WO 08-09 Waste Water Treatment Plant Primary Effluent Pipe 

Replacement and Sludge Drying Bed Expansion 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for Work Order 08-09 
WWTP Primary Effluent Pipe Replacement and Sludge Drying Bed Expansion on June 10, 
2008.  The Primary Effluent Pipe Replacement will replace primary effluent pipe from the 
Primary Clarifiers, add a new Primary Effluent Junction Box and create redundancy in the 
effluent piping so clarifiers can be more easily taken off line for maintenance.  The Sludge 
Drying Bed Expansion will increase the Sludge Drying Bed capacity. The existing Sludge 
Drying Beds don’t have enough capacity to keep up with the growing demand of the Street 
Sweepers and Vactor Trucks to dump their loads to be treated at the Waste Water Treatment 
Plant prior to proper disposal. 
 
ALTERNATIVES ANALYZED:   

4. Award the contract for W.O. 08-09 to Western Municipal Construction in the amount of 
$823,000.00; or 

2. Reject all bids and do not award contract for W.O. 08-09 
 
FINANCIAL IMPACT:  Funding for this project will be out of the 2008 Wastewater Revenues 
for the Primary Effluent Pipe Replacement and Gas Tax for the Sludge Drying Bed Expansion.  
We received three bids for this project as follows: 
 
Project Costs           Bids    
Engineer’s Estimate    $    625,000.00   
COP Construction    $ 1,050,800.00 
Williams Brother Construction  $    963,800.00 
Western Municipal Construction  $    823,000.00 
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A breakdown of the project funds per the CIP is listed below: 
 
Work Order 08-09 WWTP P.E. Pipe Replacement and Sludge Drying Bed Expansion    
   2008 Wastewater Revenue      $ 367,180.00 
   2008 Wastewater Replacement     $ 298,000.00 
   2008 Gas Tax (Sludge Drying Beds)    $ 306,120.00 
   Contract Amount (This Memo)  $(823,000.00)       

Remaining Funds   $ 148,300.00 
   
  RECOMMENDATION 
 
Staff recommends that Council award Western Municipal Construction’s bid for Work Order 08-
09 WWTP Primary Effluent Pipe Replacement and Sludge Drying Bed Expansion in the amount 
of  $823,000.00. 
 
Approved By: City Administrator  ____ City Attorney  __ 

 
(Back to Consent Agenda) 
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A6 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Award of Environmental Control System Replacement Project for the 

Airport Terminal Building 

DEPARTMENT: Aviation and Transit Department 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  The Heating Venting and Air Conditioning (HVAC) and 
Lighting systems in the Airport Terminal Building are controlled with an Environmental Control 
system that was installed in 1991.  This system automatically controls the boilers, air 
conditioning and heating units, and lighting systems to maintain a comfortable environment in all 
areas of the Terminal and is the primary management tool for Building Maintenance.  
Replacement parts are no longer being made, and software upgrades are not being written for this 
system.  This project will supply and install new system control equipment and software that will 
bring the system up to the current industry standards.  The new equipment will provide greater 
control of HVAC and lighting systems, which will allow them to be used in a more efficient and 
user friendly manner.  This project was advertised in the Billings Times, and on the City's Web 
site.  On June 10, 2008, we received the following bids for this project. 
 

COMPANY  BASE BID  ALTERNATES 1-4   TOTAL 
 Johnson Controls $68,600   $88,425  $157,025 
 ATS Inland NW $102,594   $59,608  $162,202 

ESTIMATE  $90,000 
 
The base bid for this project provided the system's backbone and software upgrades, while the 
alternates provide a phased approach to complete the entire system.  Although the total amount 
of the complete project is higher than the budgeted amount, it is the Airport's desire to accept the 
alternate items and install the entire system at this time to avoid anticipated increased costs if the 
alternate items are re-bid at a later date.  Due to some very favorable bids on other FY 2008 
capital projects, the Airport Capital Budget has additional budget authority available to cover the 
additional cost of $67,025 for Alternates 1-4.  Also, if the alternate items are not installed at this 
time, staff will be required to operate both the new and old Environmental Control systems until 
the changes contained in Alternates 1-4 are completed. 
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FINANCIAL IMPACT:  The total cost of this project is $157,025.  This project was approved 
in the City's Capital Improvement Program and funding is budgeted in the Airport's Capital 
Improvement Fund. 
 
 
RECOMMENDATION 
 
Staff recommends that the City Council award the Base Bid and Alternates 1-4 for the 
Environmental Control System Replacement Project for the Airport Terminal Building to the 
lowest bidder, Johnson Controls, for the total cost of $157,025. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 

 
 

(Back to Consent Agenda) 
 
 
 



 

 20 of 362 

 

A7 

 
 

(Back to Consent Agenda) 
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A8 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: City Hall Roof Replacement – Phase III 

DEPARTMENT: Administrative Services/ Facilities Management 

PRESENTED BY: Saree Couture, Facilities Manager 

 
PROBLEM/ISSUE STATEMENT:  The existing 3rd Floor and upper Penthouse roof on the 
City Hall is about 30 years old.  Its age and condition warrant a roof replacement.  Bids were 
solicited on June 5, 2008 and June 12, 2008 and the City received two (2) bids on June 17, 2008; 
one was not a valid bid.  Staff recommends that Council approve a contract with Commercial 
Roofing, Inc. for $109,000 base bid, plus Alternates 1 and 2, for a total of $112,000 to replace 
the roof and perform some needed maintenance.  Because the roofing bid was over the amount 
estimated, some value engineering was reviewed and a change order deduction of $11,800 is also 
recommended.  This Change Order will not diminish the integrity of the roof replacement or 
warranty. 
 
ALTERNATIVES ANALYZED:  The City Council may approve the recommended contract 
award, delay an award for up to 30 days or reject all bids.  Delaying or rejecting will probably 
lead to higher costs when the roof is replaced.    
 
FINANCIAL IMPACT:  The funds are budgeted in the FY 2008 Facilities Management 
budget, both as project budget and some maintenance/operating funds.  The costs are recovered 
through rent charges to City Hall tenants. 
 
RECOMMENDATION 
Staff recommends awarding a contract for the City Hall Roof Replacement Phase III to 
Commercial Roofing, Inc., for a cost of $ 112,000 and a deductive change order of $ 11,800. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 
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B 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 

 

SUBJECT:  Downtown Revolving Loan Fund Recommendations for Randy and Janna 
Hafer  

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  The Downtown Revolving Loan Committee met on 
February 15, 2008, and approved a loan to Randy and Janna Hafer in the amount of $75,000 
which Council approved on March 10, 2008.  On May 30, 2008, the Committee voted by e-mail 
to approve an increase to the Hafer’s loan in the amount of $33,000. 
 
Randy and Janna Hafer requested a loan from the Downtown Revolving Loan Fund for the 
purpose of redeveloping the Klos Building located at 2720 Minnesota Avenue.  The Hafers 
purchased the building and will relocate their firm, High Plains Architects, to the site when 
construction is complete.  Final project costs are approximately $542,000 on which the 
Downtown Revolving Loan Fund will loan the lesser of $108,000 or 20% of total costs.  Actual 
project costs exceeded estimates for the following; contractor costs of approximately $99,000, 
building improvement (windows, floors, solar panels, etc.) costs of approximately $34,000, and 
construction period interest of approximately $14,000. 
 
FINANCIAL IMPACT:  Subsequent to approval of this loan, the loan fund will have a balance 
available of approximately $2,000,000. 
 
RECOMMENDATION 
 
The Downtown Revolving Loan Committee recommends that council approve to increase the 
loan to Randy and Janna Hafer by $33,000 for a total loan of the lesser amount of $108,000 or 
20% of total project costs. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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ATTACHMENT 
A-Loan Description 

 
 
 
 

Attachment A 
 

Revolving Loan Fund Loan 
 

Monday, June 23, 2008 
 

 
The Randy and Janna Hafer loan terms are as follows: 

Loan Not to exceed $108,000. 
Interest Rate   5.75% Adjusted annually. 
Term Amortized over ten years with a balloon payment at maturity. 
Payments Minimum Payments calculated at a rate of 5.75% over a fifteen 

year term.   
Collateral Third mortgage on the real property and personal guarantees of 

Randy and Janna Hafer. 
Disbursement The City will disburse funds to the mortgage escrow company 

upon receipt of the final pay request from the contractor and 
supporting documentation of construction costs.   

 
This loan is for the purpose of redeveloping the Klos Building located at 2720 Minnesota 
Avenue. 
 
 
 

 
(Back to Consent Agenda) 
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C 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Approval of Change Order One for the Lower Level Restrooms Remodel 

for Billings Logan International Airport to DPS Company, LLC 

DEPARTMENT: Aviation and Transit Department 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  The Airport is remodeling the men and women's 
restrooms on the lower level of the Airport Terminal Building.  This project will provide new 
floor and wall tile, privacy stalls, water closets, and all associated plumbing in these areas.  
During the course of construction, several unanticipated items were discovered that need to be 
included in a change order.  First, much of the original 1958 galvanized iron plumbing piping, 
connections and valves were seriously rusted and would no longer provide reliable service.  We 
also found that the existing floor tile is still well adhered to the concrete floor slab, allowing the 
contractor to install the new flooring on top of it and saving the cost of demolition.  In addition to 
these items, the other major changes included in this Change Order are: 
 
• Add new waste and vent piping 
• Add new urinals 
 
FINANCIAL IMPACT:  The total cost of Change Order One is $8,870, which increases the 
original contract amount from $55,457 to $64,327.  Due to favorable bids received on this 
Capital Improvement Program approved project, we are still within our original project budget 
and have Department capital funds available to cover this Change Order.   
 
RECOMMENDATION 
Staff recommends the City Council approve Change Order One, for the Airport Terminal 
Building's Lower Level Restrooms Remodel, to DPS Company, LLC for the amount of $8,870. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda)
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D 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: Work Order 08-05 King Avenue East Water Main Change Order 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Work Order 08-05 was awarded at the March 24, 2008, 
City Council Meeting.  This project involved the construction of water main within King Avenue 
East between Calhoun Lane and Orchard Lane which completed the loop between Calhoun Lane 
and Orchard Lane.  Change Order No. 1 was approved by the City Administrator on April 28, 
2008, to add imported fill to replace any unsuitable material and lower the water under an 
unknown drain.  Change Order No. 2 Final is to reconcile actual construction quantities with bid 
quantities.  The total increase to the project for Change Order No. 1 Final was $8,840.65 and the 
increase for Change Order No. 2 Final is $15,332.55, which combined, exceeds 10% of the 
original contract amount of $148,167.00. 
 
ALTERNATIVES ANALYZED:   
 

3. Approve Change Order No. 2 Final for a net increase of $15,332.55;  
4. Do not approve Change Order No. 2 Final. 

 
FINANCIAL IMPACT:  Funding for Work Order 08-05, King Avenue East Water Main, is 
being provided from water rehabilitation funds, possibly being reimbursed from the newly 
formed TIFD. 
  
RECOMMENDATION 
Staff recommends that Council approve Change Order No. 2 Final with COP Construction for a 
net increase of $15,332.55. 
  
Approved By: City Administrator  ____ City Attorney  ___ 
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ATTACHMENT 
A. Change Order No. 2 Final with COP Construction. 
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(Back to Consent Agenda)
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E 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: SID 1379 – Utility and Street Improvements to King Avenue West from S. 

31st Street West to Shiloh Road, Change Order #10 

DEPARTMENT: Public Works - Engineering 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Work under this change order would construct additional 
utility improvements to facilitate providing sanitary sewer service to the planned King Avenue 
Lift Station service area.  Work would include installing an additional 10-foot diameter manhole 
that would be utilized by the City in the future as a component of the forthcoming King Avenue 
Lift Station project.  The amount of Change Order No. 10 for the City’s contract with Knife 
River Corporation is not to exceed $300,000.00. 
 
It is recommended that this manhole be constructed at the present time under SID 1379.  Mayor 
and Council rejected the sole bid for the lift station project at their March 24, 2008 meeting.  
Although the King Avenue lift station design is currently being modified and the project rebid 
with the intent of attracting more bidders and a lower price, the SID 1379 Contractor is currently 
installing sewer main and manholes and is the utility contractor on Shiloh Crossing’s Private 
Contract No. 583.  This contractor is well positioned to complete the work required by this 
change order.  All necessary dewatering facilities and construction equipment are on-site and in 
close proximity to the project area under consideration. 
 
Although it is now necessary to complete additional underground improvements for the lift 
station under this project, its inclusion within this project was unforeseen and staff is requesting 
that Council grant the City Administrator extra change order authority since this project has an 
aggressive construction schedule and decisions and approvals for change orders often need to 
happen the same day that problems are identified.  In addition to staff’s request to approve the 
above change in work, staff is also requesting that Council increase the City Administrator’s 
change order authority by $50,000 above what would be approved for Change Orders 1-10.  At 
the May 12 City Council meeting, Council approved extending this authority by $50,000.00 
above what had been already been approved for Change Order Nos. 1-8; however, with Change 
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Order No. 10 in the amount of $300,000.00, the City Administrator’s change order authorization 
will again be exceeded. 
 
FINANCIAL IMPACT:  Funding for the additional work on Change Order No. 10 will come 
from Waste Water funds and will not be assessed to property owners currently being assessed 
under the SID.  The total amount of Change Order No. 10 is not to exceed $300,000.00.  Change 
Orders 1 through 10 result in an increase to the original contract price of $1,000,956.11 or 20.1% 
of the original contract price.   
 
RECOMMENDATION 
 
Staff recommends that Council approve Change Order No. 10 for the City’s contract with Knife 
River Corporation in the amount of $300,000.00 and increase the City Administrator’s change 
order authority by $50,000.00.   
 
Approved By: City Administrator  ____ City Attorney  ____ 
 
ATTACHMENT 
 

A. SID 1379 Change Order No. 10 (1 page) 
 

(Back to Consent Agenda)
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F 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Drinking Water Source Study – Professional Services Contract 

DEPARTMENT: Public Works 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Providing for a continued and reliable source of water for 
the city’s drinking water system is an important issue.  To aid in that effort, staff proposes 
entering into an agreement with HDR Engineering in the amount of $415,400 to 1) identify ways 
to reduce the peak and overall water system demands; 2) review the feasibility of developing 
groundwater as a raw water source; 3) review the feasibility of developing an off-stream raw 
water storage system; 4) determine the feasibility of developing a riverbed raw water collection 
system; and 5) explore potential sites for a new west end water treatment facility.  Since the 
money for this project is included in the FY08 budget, the subject agreement needs to be 
approved prior to the end of the fiscal year. 
 
FINANCIAL IMPACT:  There is sufficient money in the O & M portion of the water budget to 
cover the agreement amount. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the professional services contract with HDR 
Engineering in the amount of $415,400 for the Drinking Water Source Study. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
 
Attachment A – Professional Services Contract
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INTRODUCTION 
 
Providing for a continued and reliable source of water for the city’s drinking water system is an 
important issue.  To aid in that effort, staff proposes entering into an agreement with HDR 
Engineering in the amount of $415,400 to 1) identify ways to reduce the peak and overall water 
system demands; 2) review the feasibility of developing groundwater as a raw water source; 3) 
review the feasibility of developing an off-stream raw water storage system; 4) determine the 
feasibility of developing a riverbed raw water collection system; and 5) explore potential sites for 
a new westend water treatment facility. 
 
Staff recommends approval of the contract with HDR Engineering covering this work. 
 
BACKGROUND 
 
Soliciting proposals through a RFP and utilizing the city’s normal selection process for 
professional services, HDR Engineering was selected from a field of three consultants for this 
study  The selection committee consisted of Mike Rubich, Susan Stanley, and Alan Towlerton of 
Public Works and Kim Annin of Aviation & Transit. 
 
The 2006 water and wastewater master plan recommended that the City investigate off-stream 
storage as a means to better manage the reliability of our raw water supply.  The study will look 
at the feasibility of such storage and identify potential sites as well as other issues related to this 
type of project.  There is also concern about continuing to rely on the Yellowstone River as the 
sole source of supply for the entire city.  The study will investigate the feasibility of using 
groundwater as a raw water source for our drinking water system.  Being able to do this will 
provide flexibility of supply by reducing the reliance on the river if groundwater is found to be 
feasible.  Such a source could possibly be used for the proposed west end water treatment plant.    
The study will look at various conservation methods that can help reduce both peak demands as 
well as overall demands on the system.  If successful, such reductions could potentially defer the 
need for constructing new facilities such as the west end water plant and others.  The study will 
also investigate the feasibility of a riverbed-type intake (Ranney collector) for the proposed west 
end water plant as well as investigate potential sites for the water treatment facility. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the professional services contract with HDR 
Engineering in the amount of $415,400 for the Drinking Water Source Study. 
 
ATTACHMENTS  
 
Attachment A – Professional Services Contract 
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Contract for Professional Architectural and Engineering Services 
 
 

Project: Drinking Water Source Study 
 
 
 
In consideration of the mutual promises herein, City of Billings and HDR Engineering, Inc. 
agree as follows. This Contract consists of: 
 

 Part I, consisting of 15 Sections of Special Provisions; 

Part II, consisting of 11 Sections of General Provisions; 

Appendix A consisting of __11_ pages (Basic Services of Contractor); 

Appendix B consisting of __2_ pages (Methods and Times of Payment); 

Appendix C consisting of __1_ pages (Additional Services of Contractor); 

Appendix D consisting of __1_ pages (Schedule of Professional Fees); 

Appendix E consisting of __1_ pages (Project Schedule); 

Appendix F consisting of __2_ pages (Certificate(s) of Insurance); and 
 
 

PART I 
SPECIAL PROVISIONS 
 

 
Section 1. Definitions. 
 
 In this Contract: 
 

A. "Administrator" means the Deputy Public Works Director of the Public Works 
Department or his designee. 

B. “Billings” means the City of Billings. 
C. "Contractor" means HDR Engineering. 

Section 2. Scope of Services. 
A. The Contractor shall perform professional services in accordance with Appendix A, 

which is attached hereto and incorporated in this Section by reference.   
B. Billings shall pay the Contractor in accordance with Section 4 for services actually 

performed under this Contract. 
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C. Billings shall not allow any claim for services other than those described in this 
Section. However, the Contractor may provide, at its own expense, any other services 
that are consistent with this Contract. 

Section 3. Time for Performance.  
A. This Contract becomes effective when signed on behalf of Billings. 
B. The Contractor shall commence performance of the Work described in Section 2 on 

receipt of written Notice to Proceed and complete that performance in accordance 
with the schedule set forth in Appendix E.   

C. This Contract shall terminate at midnight on December 31, 2009. 
Section 4. Compensation; Method of Payment. 

A. Subject to the Contractor's satisfactory performance, Billings shall pay the Contractor 
no more than Four Hundred Fifteen Thousand, Four Hundred DOLLARS 
($415,400.00) in accordance with this Section.   

B. Billings shall pay the Contractor on a Lump Sum Basis in accordance with the task 
schedule attached hereto as Appendix B and incorporated herein by reference. 

C. Each month, and/or at the conclusion of each phase of the Work for which payment is 
due, as negotiated on a per-task basis, the Contractor shall present a bill to the 
Administrator describing the Work for which it seeks payment and documenting 
expenses and fees to the satisfaction of the Administrator.  If any payment is withheld 
because the Contractor's performance is unsatisfactory, the Administrator must, 
within ten (10) days of the payment denial, notify the Contractor of the payment 
denial and set forth, with reasonable specificity, what was unsatisfactory and why. 

D. The Contractor is not entitled to any compensation under this Contract, other than is 
expressly provided for in this Section. 

E. As a condition of payment, the Contractor shall have paid all City taxes currently due 
and owing by the Contractor. 

Section 5. Termination of the Contractor's Services.  
  

The Contractor's services under Section 2 of this Part may be terminated: 
 

A. By mutual consent of the parties. 
B. For the convenience of Billings, provided that Billings notifies the Contractor in 

writing of its intent to terminate under this paragraph at least 10 days prior to the 
effective date of the termination. 

C. For cause, by either party where the other party fails in any material way to perform 
its obligations under this Contract.  Termination under this Subsection is subject to 
the condition that the terminating party notifies the other party of its intent to 
terminate, stating with reasonable specificity the grounds therefor, and the other party 
fails to cure the default within 30 days after receiving the notice. 

 
Section 6. Duties Upon Termination 
 

A. If Billings terminates the Contractor’s services for convenience, Billings shall pay the 
Contractor for its actual costs reasonably incurred in performing before termination. 
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Payment under this Subsection shall never exceed the total compensation allowable 
under Section 4 of this Part. All finished and unfinished documents and materials 
prepared by the Contractor shall become the property of Billings. 

B. If the Contractor’s services are terminated for cause, Billings shall pay the Contractor 
the reasonable value of the services satisfactorily rendered prior to termination, less 
any damages suffered by Billings because of the Contractor’s failure to perform 
satisfactorily. The reasonable value of the services rendered shall never exceed ninety 
percent (90%) of the total compensation allowable under Section 4 of this Part. Any 
finished or unfinished documents or materials prepared by the Contractor under this 
Contract shall become the property of Billings at its option. 

C. If the Contractor receives payments exceeding the amount to which it is entitled 
under Subsections A or B of this Section, he shall remit the excess to the 
Administrator within 30 days of receiving notice to do so. 

D. The Contractor shall not be entitled to any compensation under this Section until the 
Contractor has delivered to the Administrator all documents, records, Work product, 
materials and equipment owned by Billings and requested by the Administrator. 

E. If the Contractor's services are terminated for whatever reason the Contractor shall 
not claim any compensation under this Contract, other than that allowed under this 
Section. 

F. If a final audit has not been performed before the Contractor's services are terminated, 
Billings may recover any payments for costs disallowed as a result of the final audit.  

G. Except as provided in this Section, termination of the Contractor's services under 
Section 5 of this Part does not affect any other right or obligation of a party under this 
Contract. 

Section 7. Insurance.   
A. The Contractor shall maintain in good standing the insurance described in Subsection 

B of this Section.  Before rendering any services under this Contract, the Contractor 
shall furnish the Administrator with proof of insurance in accordance with Subsection 
B of this Section. 

B. The Contractor shall provide the following insurance:  
 

1. Workers' compensation and employer's liability coverage as required by Montana 
law. 

2. Commercial general liability, including contractual and personal injury 
coverage’s -- $1,500,000 per occurrence. 

3. Commercial automobile liability -- $500,000 per accident. 
4. Professional liability in the amount of $1,500,000 per occurrence.  
 

C. Each policy of insurance required by this Section shall provide for no less than 30 
days' advance notice to Billings prior to cancellation. 

D. Billings SHALL be listed as an additional insured on all policies except Professional 
Liability and Worker’s Compensation Policies.  In addition, all policies except 
Professional Liability and Worker’s Compensation shall contain a waiver of 
subrogation against Billings. 



 

 36 of 362 

Section 8. Assignments. 
Unless otherwise allowed by this Contract or in writing by the Administrator, any 

assignment by the Contractor of its interest in any part of this Contract or any delegation of 
duties under this Contract shall be void, and an attempt by the Contractor to assign any part of its 
interest or delegate duties under this Contract shall give Billings the right immediately to 
terminate this Contract without any liability for Work performed. 
Section 9. Ownership; Publication, Reproduction and Use of Material. 

A. Except as otherwise provided herein, all data, documents and materials produced by 
the Contractor under this Contract shall be the property of Billings, which shall retain 
the exclusive right to publish, disclose, distribute and otherwise use, in whole or in 
part, any such data, documents, or other materials.  Exclusive rights shall not be 
attributed to portions of such materials presently in the public domain or which are 
not subject to copyright.  The Contractor shall have the right to include photographic 
or artistic representations of the design and construction of the Project among the 
Contractor’s promotional and professional materials.  The Contractor’s materials shall 
not include Billings’ confidential or proprietary information regardless of whether 
Billings has previously advised the Contractor in writing of the specific information 
considered by Billings to be confidential and proprietary.   

B. Equipment purchased by the Contractor with Contract funds:  See Appendix A, 
Section 3. Scope of Work. 

C. Should Billings elect to reuse Work products provided under this Contract for other 
than the original project and/or purpose, Billings will indemnify and hold harmless 
the Contractor from any and all claims, demands and causes of action of any kind or 
character arising as a result of reusing the documents developed under this contract.  
Additionally, any reuse of design drawings or specifications provided under this 
Contract must be limited to conceptual or preliminary use for adaptation, and the 
original Contractor’s or subcontractor’s signature, professional seals and dates 
removed.  Such reuse of drawings and specifications, which require professional seals 
and dates removed, will be signed, sealed, and dated by the professional who is in 
direct supervisory control and responsible for adaptation. 

 
Section 10. Notices. 

Any notice required pertaining to the subject matter of this Contract shall be either sent 
via facsimile (FAX) or mailed by prepaid first class registered or certified mail, return receipt 
requested to the following addresses:  
 
Billings: City Project Engineer: Alan Towlerton, Deputy Public Works Director 
 City of Billings 
 Department Public Works  

2251 Belknap Avenue 
Billings, Montana 59101 FAX:  (406) 657-8319 
 

Contractor: Project Manager: Craig Habben 
 HDR Engineering 
 2913 Millennium Circle 
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 Billings, MT 59102 FAX:  (406) 651-6601 
 

Notices are effective upon the earlier of receipt, proof of good transmission (facsimiles 
only), or 5 days after proof of proper posting.  
Section 11. Contract Budget.  
 In connection with its performance under this Contract, the Contractor shall not make 
expenditures other than as provided in line items in the Contract budget. 
Section 12. Force Majeure. 

A. Any failure to perform by either party due to force majeure shall not be deemed a 
violation or breach hereof. 

B. As used in this Contract, force majeure is an act or event of substantial magnitude, 
beyond the control of the delayed party, which delays the completion of this Contract, 
including without limitation: 

 
1. Any interruption, suspension or interference resulting solely from the act of 

Billings or neglect of Billings not otherwise governed by the terms of this 
Contract.  

2. Strikes or Work stoppages. 
3. Any interruption, suspension or interference with the project caused by acts of 

God, or acts of a public enemy, wars, blockades, insurrections, riots, arrests or 
restraints of governments and people, civil disturbances or similar occurrences.  

4. Order of court, administrative agencies or governmental officers other than 
Billings. 

Section 13. Financial Management System. 
 The Contractor shall establish and maintain a financial management system that: 
 

A. Provides accurate, current, and complete disclosure of all financial transactions 
relating to the Contract; 

B. Maintains separate accounts by source of funds for all revenues and expenditures and 
identifies the source and application of funds for the Contractor's performance under 
this Contract, including information pertaining to subcontracts, obligations, 
unobligated balances, assets, liabilities, outlays and income; 

C. Effectively controls and accounts for all municipal funds and Contract property; 
D. Compares actual expenditures with budgeted amounts and relates financial 

information to performance or productivity data including unit cost information 
where applicable; 

E. Allocates administrative costs to direct service delivery units; 
F. Minimizes the time between receipt of funds from Billings and their disbursement by 

the Contractor; 
G. Provides accounting records supported by source documentation; and 
H. Provides a systematic method assuring the timely and appropriate resolution of audit 

findings and recommendations. 
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Section 14. Funding Requirements. 
 In the event that any funding source for this Contract should impose additional 
requirements upon Billings for the use of those funds, the Contractor agrees to abide by those 
additional requirements immediately upon receipt of written notice thereof from Billings. 
Section 15. Subcontracts. 

The Contractor may enter into subcontracts for the purchase of goods and services 
necessary for the performance of this Contract, provided: 
 

A. Every subcontract shall be reduced to writing and contain a precise description of the 
services or goods to be provided and the nature of the consideration paid therefor. 

B. Every subcontract under which the Contractor delegates the provision of services 
shall be subject to review and approval by the Administrator before it is executed by 
the Contractor. 

C. Every subcontract in an amount exceeding $1,000 shall require reasonable access to 
business records of the subcontractor relating to the purchase of goods or services 
pursuant to the subcontract. 
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PART II 
GENERAL CONTRACT PROVISIONS 

 
 

Section 1. Relationship of Parties. 
 

The Contractor shall perform its obligations hereunder as an independent Contractor of 
Billings. Billings may administer the Contract and monitor the Contractor’s compliance with its 
obligations hereunder. Billings shall not supervise or direct the Contractor other than a provided 
in this Section. 

 
Section 2. Nondiscrimination. 
 

A. The Contractor will not discriminate against any employee or applicant for 
employment because of race, color, religion, national origin, ancestry, age, sex, or 
marital status or who is a "qualified individual with a disability" (as that phrase is 
defined in the Americans With Disabilities Act of 1990).  The Contractor will take 
affirmative action to ensure that applicants are employed and that employees are 
treated during employment without regard to their race, color, religion, or mental or 
physical impairment/disability.  Such action shall include, without limitation, 
employment, upgrading, demotion or transfer, recruitment or recruiting advertising, 
layoff or termination, rates of pay or other forms of compensation, and selection for 
training including apprenticeship.  The Contractor agrees to post, in conspicuous 
places available to employees and applicants for employment, notices setting forth the 
provisions of this non-discrimination clause. 

B. The Contractor shall state, in all solicitations or advertisements for employees to 
Work on Contract jobs, that all qualified applicants will receive equal consideration 
for employment without regard to race, color, religion, national origin, ancestry, age, 
sex or marital status, or mental or physical impairment/disability. 

C. The Contractor shall comply with any and all reporting requirements that may apply 
to it which the City of Billings may establish by regulation. 

D. The Contractor shall include the provisions of Subsections A through C of this 
Section in every subcontract or purchase order under this Contract, so as to be 
binding upon every such subcontractor or vendor of the Contractor under this 
Contract. 

E. The Contractor shall comply with all applicable federal, state, and cityl laws 
concerning the prohibition of discrimination. 

 
Section 3. Permits, Laws, and Taxes. 
 

The Contractor shall acquire and maintain in good standing all permits, licenses and other 
entitlements necessary to its performance under this Contract.  All actions taken by the 
Contractor under this Contract shall comply with all applicable statutes, ordinances, rules and 
regulations.  The Contractor shall pay all taxes pertaining to its performance under this Contract. 
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Section 4. Nonwaiver. 
 

The failure of either party at any time to enforce a provision of this Contract shall in no 
way constitute a waiver of the provision, nor in any way affect the validity of this Contract or 
any part hereof, or the right of such party thereafter to enforce each and every provision hereof. 
 
Section 5. Amendment. 
 

A. This Contract shall only be amended, modified or changed by a writing, executed by 
authorized representatives of the parties, with the same formality as this Contract was 
executed. 

B. For the purposes of any amendment modification or change to the terms and 
conditions of this Contract, the only authorized representatives of the parties are: 

 
 Contractor: ___Department Manager_____  

 (title of position) 
 

Billings: City Council or Authorized Designee 
 

C. Any attempt to amend, modify, or change this Contract by either an unauthorized 
representative or unauthorized means shall be void. 

 
Section 6. Jurisdiction; Choice of Law. 
 

Any civil action rising from this Contract shall be brought in the Superior Court for the 
Thirteenth Judicial District of the State of Montana, Billings.  The law of the State of Montana 
shall govern the rights and obligations of the parties under this Contract. 
 
Section 7. Severability. 
 
 Any provision of this Contract decreed invalid by a court of competent                        
jurisdiction shall not invalidate the remaining provisions of the Contract. 
 
Section 8. Integration. 
 

This instrument and all appendices and amendments hereto embody the entire agreement 
of the parties.  There are no promises, terms, conditions or obligations other than those contained 
herein; and this Contract shall supersede all previous communications, representations or 
agreements, either oral or written, between the parties hereto. 
 
Section 9. Liability. 
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The Contractor shall indemnify, defend, save, and hold Billings harmless from any 
claims, lawsuits or liability, including reasonable attorneys’ fees and costs, arising from any 
wrongful or negligent act, error or omission of the Contractor or any subcontractor as a result of 
the Contractor’s or any subcontractor’s performance pursuant to this Contract. 

 
A. The Contractor shall not indemnify, defend, save and hold Billings harmless from 

claims, lawsuits liability, or attorneys’ fees and costs arising from wrongful or 
negligent acts, error or omission solely of Billings occurring during the course of or 
as a result of the performance of the Contract. 

B. Where claims, lawsuits or liability, including attorneys’ fees and costs arise from 
wrongful or negligent act of both Billings and the Contractor, the Contractor shall 
indemnify, defend, save, and hold Billings harmless from only that portion of claims, 
lawsuits or liability, including attorneys’ fees and costs, which result from the 
Contractor’s or any subcontractor’s wrongful or negligent acts occurring as a result 
from the Contractor’s performance pursuant to this Contract.                   

 
Section 10. Inspection and Retention of Records. 
 
 The Contractor shall, at any time during normal business hours and as often as Billings 
may deem necessary, make available to Billings, for examination, all of its records with respect 
to all matters covered by this Contract for a period ending three years after the date the 
Contractor is to complete performance in accordance with Section 2 of the Special Provisions.  
Upon request, and within a reasonable time, the Contractor shall submit such other information 
and reports relating to its activities under this Contract, to Billings, in such form and at such 
times as Billings may reasonably require.  The Contractor shall permit Billings to audit, examine 
and make copies of such records, and to make audits of all invoices, materials, payrolls, records 
of personnel, and other data relating to all matters covered by this Contract.  Billings may, at its 
option, permit the Contractor to submit its records to Billings in lieu of the retention 
requirements of this Section. 
 
Section 11. Availability of Funds. 
 
 Payments under this Contract may require funds from future appropriations.  If sufficient 
funds are not appropriated for payments required under this Contract, this Contract shall 
terminate without penalty to Billings; and Billings shall not be obligated to make payments under 
this Contract beyond those which have previously been appropriated. 
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 IN WITNESS WHEREOF, the parties have executed this Contract on the date and at the 
place shown below. 
 
 
City of Billings 
 
 
       
City Council or Designee 
 
 
Date:       
 
 
ATTEST: 
 
 
       
City Clerk 
 
 
Date:       
 

Contractor: HDR Engineering, Inc. 
 
 
       
 
Name:       
Title:       
Date:       
 
 
IRS Tax ID #  47-0680568   

   
STATE OF MONTANA  ) 
     :ss. 
COUNTY OF MISSOULA ) 
 
 On this   day of    , 2008, before me, the undersigned, a Notary 
Public for the State of Montana, personally appeared               , 
known to me to be the        of     
  , and acknowledged to me that they executed the foregoing instrument on behalf 
of said corporation having first been authorized to do so. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal the 
day and year first above written. 
 
              
      Notary Public for the State of Montana 
      Residing at Missoula, Montana 
      My Commission Expires:     
 
 
Note:  Final contract documents will require the Contractor’s signature to  

be notarized. 
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Appendix A 
 

Basic Services of Engineer 
 

 
Section 1. Engineer’s Rights and Duties. 
 

A. To furnish all labor, materials, equipment, supplies, and incidentals necessary to 
conduct and complete the Engineer’s portion of the project as defined in the scope of 
work and to prepare and deliver to Billings all plans, specifications, bid documents, 
and other material as designated herein. 

B. Ascertain such information as may have a bearing on the work from local units of 
government, utility companies, and private organizations and shall be authorized to 
procure information from other authorities besides Billings, but shall keep Billings 
advised as to the extent of these contacts and the results thereof. 

C. Prepare and present such information as may be pertinent and necessary in order for 
Billings to pass critical judgment on the features of the work.  The Engineer shall 
make changes, amendments or revisions in the detail of the work as may be required 
by Billings.  When alternates are being considered, Billings shall have the right of 
selection. 

D. Engineer’s work shall be in accordance with the standards of sound engineering and 
present City, State, and National standards and policies currently in use. 

E. Conform to the requirements of the Montana Code Annotated Title 18 “Public 
Contracts” and more particularly Sections 18-2-121 and 18-2-122, and all other codes 
of the State of Montana applicable to providing professional services including codes 
and standards nationally recognized. 

F. The Engineer shall certify with the submission of final plans that the plans are in 
conformance with applicable sections of Title 69, Chapter 4, Part 5, of the Montana 
Code Annotated as pertaining to existing utilities. 

G. To perform professional services in connection with the project and will serve as 
Billings’ representative in those phases of the project to which this agreement applies. 

H. Where Federal funds are involved, the necessary provisions to meet all requirements 
will be complied with and documents secured and placed in the bidding documents. 

I. Submit an estimated progress schedule as to time and costs at the beginning of the 
work, and monthly progress reports thereafter until complete.  The reports will 
include any problems, potential problems, and delays as foreseen by the Engineer.  
Reports will be submitted in a timely manner to permit prompt resolution of 
problems. 
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J. Contract administration duties will include review of contractor certified payrolls for 
wage rate compliance. Discrepancies in certified payrolls will be resolved with the 
Contractor. A signed Engineer’s Payroll Check Sheet (included in the Standard 
Modifications to MPWSS) will be submitted as proof of this review with one copy of 
each payroll. 

K. Name a Task Director who shall be the liaison between Billings and the Engineer.  
For this project the Task Director designated for the Engineer is Craig Habben 
working under the Principal-in-Charge, Gary Fuller. 

Section 2. Billings Rights and Duties. 
 
A. To furnish all labor, materials, equipment, supplies, and incidentals necessary to 

conduct and complete Billings’ portion of the project as designated in the scope of 
work. 

B. Name a Task Director who shall be the liaison between the Engineer and Billings.  
For this project, the Task Director designated is Alan Towlerton, Deputy Public 
Works Director. 

Section 3. Scope of Work. 
 
The first phase of the project consists of engineering services for the evaluation of reducing peak 
water demands to delay the proposed West – End Plant or meeting the demands most cost 
effectively. The second phase includes a groundwater source evaluation, off-stream storage 
evaluation, (if necessary) a Ranney Well Collector evaluation and a West-End Water Plant Site 
evaluation 
 
The scope of work is summarized below.   
  

Project Initiation, Coordination and Project Management 
 
This task will provide for administrative services to conduct and coordinate the project 
with the Owner, Engineer and subconsultants.  
 
Evaluate Peak Water Demand Shaving and Alternative Treatment Options 
 
The purpose of this evaluation is to develop ideas to delay the construction of the 
proposed West-End Water Plant or change the treatment needs of the plant to reduce cost. 
The types of ideas to evaluate include: 

• Water conservation methods and options. 

• Water loss and leak detection. 

• Using irrigation water in new developments and to serve existing high use 
irrigation areas. 
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• Wastewater reuse. 

• User rate adjustments. 

• Aquifer storage of treated water or other treated water options. 

 
A team provided by the consultant and approved by the City will conduct a workshop 
with the City to brainstorm ideas on peak shaving and alternative treatment options. 
Immediately following the workshop the consultant team will further evaluate ideas of 
merit to determine cost effectiveness compared to building the proposed new plant or 
probability of delaying the proposed plant. After the evaluation is complete the consult 
will present and discuss the results with the owner and will prepare a memorandum 
summarizing the evaluation. 
 
If one or more of the ideas have merit, the City will direct the consultant to further 
investigate this option(s). Scope will be defined for the further investigation(s) at that 
time.  

 
Ground Water Source Evaluation 
 
The purpose of this evaluation is to determine if a viable groundwater source is available 
that could be conveyed to the City and treated as required or stored in a reservoir and 
then treated.  The following items will be reviewed as part of this evaluation:   

• Identify potential sources of groundwater (local and distant) 

• Review and summary of estimated quantity and quality of sources 

• Discuss of water treatment issues 

• Discuss of advantages/disadvantages of identified sources 

• Estimate costs for development, conveyance and treatment of identified sources 

• Discuss issues related to water rights, environmental impacts and permitting.  

 
Off-Stream Storage Study 
 

 The purpose of this evaluation is to determine the feasibility of developing a reservoir for 
off-stream storage.  Included in this evaluation: 

• Develop a common understanding of the potential project size, project sponsors 
and users and designated beneficial uses of the project (water supply, recreation, 
instream flow) 

• Screen potential reservoir sites and selection of a short-list of targeted sites for 
further evaluation 
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• Evaluate hydrology, water rights, constructability and permitting pathline for each 
site.  If sites appear feasible and viable, recommend approach and costs for 
additional studies to develop one or more of these sites. 

 
Ranney Well Collector Evaluation 
 
The purpose of this evaluation is to examine the feasibility of installing a Ranney 
collector well for a raw water intake that is hydraulically-connected to the Yellowstone 
River.  Included in this evaluation is: 

• Compile existing hydrogeologic data and evaluation of the feasibility of the 
alluvial aquifer along the Yellowstone River valley for the construction and 
supply of ground water to a Ranney collector well. 

• Develop a preliminary cost estimate for construction and conveyance. 

• Discuss issues related to water rights, environmental impacts and permitting.  

 
West-End Water Treatment Plant Site Feasibility Study 
 
The purpose of this evaluation is to examine West-End Water Treatment Plant Sites 
including coordination of sites with the other applicable task series of this project. In 
addition the sites will be evaluated for effectiveness of supplying water into the existing 
and proposed water distribution system. Included in this evaluation is: 

• Determination of required plant site size for ultimate needs. 

• Determination of the advantages and disadvantages of plant sites in relation to 
options developed for source water type and location.  

• Evaluation of conveying flow from the alternative plant sites to the water 
distribution system. 

• Cost estimate of facilities corresponding to selected plant site alternates. 

 
DETAIL SCOPE OF SERVICES 
 
The scope of services that will be utilized is presented in the summaries for Tasks 100 through 
700. Notice to Proceed for each task will be authorized by the City. The scope of services is 
organized as follows: 
 
 Task Series Description 
 
 100  Project Initiation, Coordination, Deliverables and Management 
 200  Peak Water Demand Shaving/Alternative Treatment Evaluation 

300  Follow up to Task 200 
400  Groundwater Source Evaluation 
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500  Off-Stream Storage Evaluation 
600  Ranney Well Collector Evaluation 
700  West-End Water Treatment Plant Site Feasibility Study 

 
 
TASK SERIES 100 – PROJECT COORDINATION AND MANAGEMENT 

 
101– Project Initiation  
 
The purpose of this task will be to establish lines of communication between the City and 
HDR staff and initiate the project internally.   
 
102 – Project Coordination 
 
Coordinate between the City and project team members.  
 
103 – Project Management 
 
Monitor project status and prepare financial documents. 
 

 
TASK SERIES 200 – PEAK WATER DEMAND SHAVING/ALTERNATIVE 
TREATMENT EVALUATION 

 
201 – Water Conservation Workshop  

 
Prior to the Workshop develop ideas currently in practice in other areas or the country 
and summarize successfulness of these ideas. 

 
A workshop will be conducted with the City to discuss possible water conservation 
methods and options.  The workshop will examine the following: 

• Conservation Planning Process – Discuss the process utilities go through to 
determine what type of conservation program is appropriate for their situation.  

• Reasons for Conservation – Discuss typical reasons utilities implement 
conservation.  Determine the City’s primary conservation reason, which will 
allow for evaluation of the type and level of the conservation program. 

• Common Conservation Measures and Incentives – Discuss common 
conservation measures and incentives, as well as their typical savings and costs.   

• Measure Analysis – Discuss how conservation measures can be analyzed to 
determine savings and costs for the City’s service areas.  This will cover analysis 
principles in general, as well as how the analysis could be performed.  

• Implementation Issues – Discuss various issues related to program 
implementation.  
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• Tracking Issues – Discuss various issues related to tracking the success of the 
program.  

 
202 – Peak Demand and Alternative Treatment Workshop 
 
Consultant team and City will brainstorm alternative ideas to delay construction of the 
proposed West-End treatment plant, or change the treatments needs of the plant to reduce 
the cost.  

 
203 – Cost Estimating and Alternatives Development 
 
Immediately following the Water Conservation and Peak Demands/Alternative Treatment 
workshops the Consultant team will evaluate options discussed in the workshop. A 
shortlist of options will be developed including advantages and disadvantages as well as 
estimates of implementation costs.  
 
204 – Present Findings 
 
Consultant team will present findings to City. 

 
205 – Produce Memorandum 
 
Consultant team will provide a memorandum summarizing potential options developed 
from the workshop and the review meeting with the City. 

 
 

TASK SERIES 300 – FOLLOW UP TO PEAK WATER DEMAND 
SHAVING/ALTERNATIVE TREATMENT EVALUATION 

 
301 – Task to be determined 
 
One or more options developed in Task 200 will be further evaluated for feasibility of 
implementation as an alternative to the current timeline or treatment approach to the 
proposed West-End Water Plant. 
 

 
TASK SERIES 400 – GROUND WATER SOURCE EVALUATION 

 
401 – Initial Meeting to Establish Project Goals 
 
A meeting will be held with the City to establish project goals and to assist in further 
defining the project scope.  Topics to be covered in the meeting will include details of 
tasks 402, 403, and 404 described below.  One of the goals of the meeting will be to help 
define study area boundaries from a local and regional perspective. 
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402 – Compile Hydrogeologic Information 

 
Review existing information relevant to groundwater resources within the study area 
proximal to Billings West-End to verify the limited research completed during the 
formulation of the Billings Master Plan.  A preliminary evaluation of groundwater 
availability based on the existing information will be completed using well logs, water 
rights information, published geologic and hydrogeologic reports of the area and internal 
knowledge base of existing resources and anecdotal information from individuals 
knowledgeable about local water resources. The scope of work for this task includes: 

• Records from various agencies will be obtained and compiled to identify 
information regarding local hydrogeology, well construction, pump test 
information (testing and results), and water rights within the study area.  Data will 
include information from shallow intervals to the Madison Limestone.  Sources 
available for this information include the Montana Bureau of Mines and Geology 
(MBMG), Groundwater Information Center (GWIC), Montana Board of Oil and 
Gas Conservation (MBOGC), Montana Department of Natural Resources 
(DNRC), United States Geological Society (USGS).  In addition, City of Billings 
consultant reports will be review for potential information regarding water 
resources or hydrogeologic information. 

• Information on well logs and water rights will be compiled for easy review and 
evaluation.  

• Preliminary Evaluation - Existing literature specific to or overlapping, the study 
area will be obtained and reviewed.  A list of references will be prepared and the 
documents stored for easy reference. 

• Individuals knowledgeable about local groundwater conditions will be contacted 
to obtain their opinions regarding potential high-yield groundwater sources and 
other information that might not be available in literature or databases.  These 
individuals may include groundwater researchers, local water well drillers, 
regulatory agency personnel (Montana Department of Environmental Quality 
(DEQ), MBOGC, MBMG, etc.) and/or geological consultants. Information that 
may be obtained from these individuals includes hydrogeological observations 
from deep borings; areas of higher or lower yield bedrock or unconsolidated 
deposits, and geological observations. 

 
403 – Research for Regional Groundwater 

 
A general assessment of potential groundwater availability for the region will be 
completed.  Potential groundwater sources that will be evaluated include: 

1. Shallow alluvial groundwater sources specifically the Yellowstone Valley and 
nearby tributaries including Rock Creek and Clarks Fork. 

2. Deeper bedrock sources, including the Madison Group and the Tensleep 
Sandstone. 



 

 50 of 362 

 
The potential ground water sources will be analyzed to determine:  

• Amount of ground water available 
• Reliability of ground water supply 
• Ground water quality 
• Potential interference with existing well sources or interconnected surface water 

sources 
• Ability to obtain water rights 
• Treatment requirements 
• Costs and methods of well field construction 
• Costs and methods of conveyance to Billings 
• Potential issues of mixing water in the distribution system from two separate 

sources 
 

404 – Prepare Report 
 
A draft report will be prepared that summarizes the results of the investigations described 
above and includes recommendations.  A final report will be issued that incorporates the 
comments from the City on the draft report.   
 
405 -  Project Meeting 
 
One project meeting will be held to discuss the project findings and to obtain input on the 
report. 
 

 
TASK SERIES 500 – OFF STREAM STORAGE EVALUATION 

 
501 – Kick Off Meeting to Develop Project Goals 
 
A meeting will be held with members of the City to identify project goals and to answer 
the following questions: 

• Is there a desire to partner with other water users that might share the costs and 
benefits?  Who might be partners on this project? 

• Should this project attempt to meet regional water demands or just the future 
demand of the City? 

• What beneficial uses could or should the reservoir meet other than water storage 
supply?  Irrigation?  Recreation?  Instream flow? 
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• Does the City already have a short-list of potential candidate storage sites in mind 
that could short-circuit a formal evaluation procedure? 

 
Based on the results of this task, a project goal statement will be developed that describes 
the approximate range in size of the potential project, the project sponsors and the 
beneficial uses of the stored water.  Up to two project alternatives will be selected 
(alternatives that roughly describe the preferred reservoir size, project sponsors and 
beneficial uses of the water) for further consideration at specific potential sites. 

 
502 – Compile and Review Previous Studies 
 
Previous studies will be compiled that evaluate potential water storage sites in the 
Yellowstone Valley.  The Calamity Jane project evaluation reports will be obtained from 
Reclamation and DNRC.  These studies will be summarized and used as applicable.   
 
503 – Conduct a Site Screening and Develop a Short-List of Potential Reservoir 
Sites 
 
A meeting will be held with the City to develop a list of potential reservoir storage sites.  
Basic information will be compiled for each site including: 

• Hydrology 
• Topography 
• Geology 
• Environmental Characteristics 
• Land Ownership 
• Advantages/Disadvantages 

  
The previously researched studies will also be included in the screening as applicable.  
This information will be organized spatially and displayed on maps to identify the 
pertinent characteristics.  Based on the results of this screening analysis, a short-list of 
three to five identified sites will be selected for further consideration in subsequent tasks 
described below.  
 
Based on recent interest in the Calamity Jane project, additional attention and review will 
be committed to this project to determine its feasibility for development based on current 
needs. 
 
504 - Field Visit 
 
A field visit will be conducted to the three to fives project sites identified above.  The 
purpose of the field visit will be to familiarize the project team with the site locations and 
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to observe relevant features that may affect constructability, project permitting and 
feasibility. 
 
505 – Hydrologic Analysis 
 
A hydrologic analysis will be conducted using existing gaging data to determine the 
monthly total runoff available from the contributing basin that would be the water supply 
for the storage project in the addition to the Water Reservation from the Yellowstone 
River.  Hydrologic modeling is not anticipated at this time. 

 
506 – Water Rights Analysis 
 
We will assume that the City water reservation will be the water right permitting path line 
for the project.  We will contact the DNRC to determine the amount of water that can be 
accessed under the City water reservation and how this reservation may be utilized for a 
reservoir storage project that withdraws storage water from either the mainstream 
Yellowstone River or its tributaries.  We will compile a list of existing rights and water 
users on the mainstream Yellowstone River and tributaries within the study area and 
evaluate the availability of storage water for each of the short-listed storage sites. 
 
507 – Reservoir Constructability 
 
A preliminary evaluation will be completed to ascertain some of the reservoir 
constructability details for the short-listed sites identified above.  Constructability will be 
evaluated based on geologic data and professional engineering judgment.  Engineering 
analysis beyond preliminary feasibility on specific project components is not part of the 
scope for this phase of work.  This scope item will be limited to the extent that compiled 
data is already available and engineering judgment can be used to make conclusions 
about the type of project that may be constructed at potential sites.   
 
508 – Evaluate Permitting Requirements 
 
The permitting requirements for each site will be summarized.  A list of permits and 
permitting studies required for each site and a projected sequence and time frame for 
completing the permits would be created.  Preliminary consultations will be conducted 
with State and Federal agencies to obtain input on permitting requirements. 
 
509 – Report Preparation 
 
A draft report will be prepared that describes the results of the investigations.  The report 
will conclude with recommendations for design studies, and permitting and agency 
consultation necessary for proceeding with a water storage project if one or more 
alternatives appear to be viable and feasible.  A final report will be submitted that 
incorporates comments from the City.   
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510 – Meetings 
 
A total of four one-day meetings are anticipated with City staff during the course of the 
project.  A kick-off meeting (Task 501) and a site screening meeting (Task 502) are the 
first two meetings to be conducted.  One additional meeting will be conducted prior to 
preparing the draft report to go over the project results and obtain input.  The fourth 
project meeting will be conducted to review the City’s input on the draft report. 
 
If at any point during the process it becomes obvious that off stream storage is not a 
viable source, the above task series will be stopped and a document produced reflecting 
the work that has been completed and a summary produced on why an off stream storage 
source is not viable.   
 
TASK SERIES 600 – RANNEY WELL COLLECTOR EVALUATION 

 
601 – Hydrogeologic Characterization 
 
Existing hydrogeologic information (including well logs, regional hydrogeologic reports, 
geophysical surveys and other available information) will be compiled.  This information 
will be used to develop a technical summary of the nature, depth and transmissivity of the 
unconsolidated sediments underlying the north bank of the Yellowstone River.  If the 
existing subsurface data is not sufficient to make a determination of the feasibility of the 
project, recommendations will be provided for additional subsurface explorations.   
 
602 – Evaluate Feasibility, Prepare Preliminary Design Recommendations and 
Preliminary Cost Estimate 
 
The design information requirements for construction of a Ranney collector well will be 
summarized.  Based on the results of the hydrogeologic characterization, other 
preliminary design and construction information will be summarized as needed to 
develop a preliminary engineering design.  This information will be used to evaluate the 
feasibility of installing a Ranney collector well.  If feasible, the available information will 
be used to develop preliminary engineering design information and costs.  
Recommendations will be prepared for additional data collection and design services if 
the project appears feasible.  
 
603 – Identify Permitting and Water Right Requirements 
 
The permitting and water right requirements will be identified assuming that the project 
will involve a transfer of the City’s existing surface water right to a Ranney collector that 
would operate in hydraulic continuity with surface water.   
 
604 – Report Preparation 
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A draft report will be prepared incorporating all of the project data, evaluations, results, 
and recommendations obtained in the previous subtasks.  A final report will be issued 
incorporating comments from the City. 
 
605 -  Meeting 

 
One project meeting will be held to discuss the project findings and to obtain input on the 
report. 
 
If at any point it becomes obvious a Ranney well collector is not feasible the 
investigation will be stopped and a report put together to summarize the results to that 
point. 
 
TASK SERIES 700 – WEST-END WATER TREATMENT PLANT SITE 
FEASIBLITY STUDY 

 
701 – Determine Treatment Plant Size 
 
Determine layouts for a conventional sedimentation and membrane treatment plant 
process including ancillary treatment and piping components. Determine layout for on-
site water storage and pump facilities to at least two zones. Treatment plant requirements 
should be projected out at least 100 years and include a buffer zone.  

 

702 – Determine Potential Locations for Water Treatment Plant Site 
 
Based on the alternatives developed in previous tasks, select general locations for a 
treatment plant. Based on these general site locations an evaluation of existing land 
ownership and land use will be conducted to narrow the potential site locations. 

 
703 – Water Treatment Plant Sites Comparison 
 
Evaluate sites based on economical and non-economical factors. Economical comparison 
will include costs for getting water to the distribution system and any upgrades to the 
distribution system needed for the associated plant site location. 

 
704 – West-End Water Treatment Plant Site Memorandum 
 
Provide draft memorandum of the plant site comparisons and recommendations. Provide 
internal review. Review memorandum with the City. Incorporate review comments and 
provide final memorandum. 
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Appendix B 
 

Methods and Times of Payment 
 

 
Section 1. Payments for Basic Services. 
 

Billings shall authorize payment to the Engineer for services performed under 
Appendix A of this Agreement. Partial payment shall be due the Engineer upon 
receipt of the Engineer’s pay estimate, said estimate being proportioned to the 
work completed by the Engineer per the tasks below. 

i. Task Series 100 - Project Initiation, Coordination, and 
Management 

$10,000

i. Task Series 200 - Peak Water Demand Shaving Alternative 
Treatment Evaluation 

$35,000

i. Task Series 300 – Task Series 200 Follow Up $40,000

v. Task Series 400 – Groundwater Source Evaluation $49,800

v. Task Series 500 – Offstream Storage  Evaluation $172,400

i. Task Series 600 – Ranney Well Evaluation $54,200

i. Task Series 700 – Water Treatment Plant Siting Evaluation $54,000

 

Partial payment shall be made to the Engineer upon receipt of the Engineer’s pay 
estimate, said estimate being proportioned to the work completed by the Engineer.  
Billings shall pay the full amount of each pay estimate up to 90% of the contract/task 
amount.  The final payment shall be made only after acceptance of final documents 
by Billings, and determination that the scope of work has been satisfactorily 
completed. 

B. Final payment shall be the above stated basic fee less all previous payments. 
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Section 2. Payments for Extra Services when Authorized by Billings. 
 
Requests made or conditions identified by interested groups at the agency or public 
meetings, which are beyond the scope and intent of this study shall be paid for on a 
negotiated price. 

Section 3. Corrections. 
 

Costs of Billings work that is required for corrections to the Engineer’s work which 
requires redoing by Billings shall be deducted from any payments due the Engineer, if the 
Engineer fails to make the required corrections. 

Section 4. Fee Increases 

For contracts and services that are expected to require more than one (1) year to 
complete, the above stated basic services payments may be reviewed and adjusted 
annually by mutual agreement of the parties, based upon documented evidence that the 
Engineer’s costs and hourly rates have increased for all comparable clients. 
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Appendix C 
 

Additional Services of Engineer 
 

 
Extra Services of the Engineer will be paid only with written prior authorization by Billings. 
 

A. Field and laboratory testing of materials and reports. 

B. Requests made or conditions identified by interested groups at the agency or public 
meetings, which are beyond the scope and intent of this study.  
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Appendix D 
 

Schedule of Professional Fees 
 

              
 
Not Used 
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Appendix E 
 

Project Schedule 
 

 
Based on a notice to proceed by Billings date no later than June 23, 2008, the completion date for 
the Engineer’s work through final design shall be: 
 

C. Task Series 100 - Ongoing 

D. Task Series 200  

i. Begin July 2008  

ii. Complete by August 29, 2008  

E. Task Series 300 – Dependant on Follow Up work to Task Series 200.  

F. Task Series 400  

i. Begin July 2008  

ii. Complete by November 21, 2008  

G. Task Series 500  

i. Begin July 2008  

ii. Complete by July 2009 

H. Task Series 600  

i. Begin January 2009  

ii. Complete by May 2009 

I. Task Series 700 – Ongoing with other Tasks  

Delays affecting the completion of the work within the time specified of more than ninety (90) 
days, not attributable to or caused by the Parties hereto, may be considered as cause for the 
renegotiation or termination of this Contract. 

If the Engineer is behind on this Contract due to no fault of Billings, then the Engineer hereby 
acknowledges the right of Billings to withhold future Contracts to the Engineer in addition to any 
other remedy until this Contract is brought back on schedule or otherwise resolved. 
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Appendix F 
 

Certificate of Insurance 
 

              
 
Attached 
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(Back to Consent Agenda)
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G 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Contract Award for Public Safety i5 High Availability System 

DEPARTMENT: Administration - ITD 

PRESENTED BY: David Watterson, ITD Manager 

 
PROBLEM/ISSUE STATEMENT:  Information Technology and the Communications 
Advisory Board have been working together to improve the ability to maintain 9-1-1 Computer 
Aided Dispatch (CAD) services during an unscheduled downtime caused by a machine failure 
and/or a disaster impacting the 9-1-1 facility.  A “High Availability System” would seamlessly 
replicate the production i5 system with a backup system located at a remote site.  An investment 
in High Availability technology will greatly reduce the impacts of both unscheduled and 
scheduled systems downtime for the 9-1-1 computer center. 
 
For the past four years, the City has relied on an older i5 system for disaster/recovery backup.  
Several times in the past few years, Information Technology has provided the Communications 
Advisory Board with information on the benefits of a High Availability System.  Some members 
of the advisory board were hesitant to seek funding for this project and wanted to maintain the 
reliance on the older i5 system.  Due to the age of the older i5 system, to advances in the 
functionality of our New World public safety software, and to new operating system releases 
from IBM, the older i5 system is no longer capable of serving as a backup system.  This 
development emphasized the need for the Communication Advisory Board to find a solution that 
would meet their disaster/recovery needs now and into the future.  The High Availability 
solution recommended to the board by Information Technology was approved as an amendment 
to the Billings City/County 9-1-1 Plan by the State of Montana Public Safety Services Bureau.  
The use of 9-1-1 funds for this purchase was unanimously approved by the Communication 
Advisory Board on April 16, 2008.  The High Availability System was not in the FY 2008 
Technology Replacement or Capital Improvement Plan because the Communications Advisory 
Board was not convinced until recently that the investment is needed.  Purchasing the system 
requires that the Council acknowledge an amendment to those plans.   
 
 
The proposed High Availability System will provide 24/7 replication of the 9-1-1 center’s i5 
mission critical system to a remote system located at City Hall.  Dispatchers and other public 
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safety personnel can be redirected to a fully functional backup system in less than 15 minutes.  
This technology also reduces scheduled downtime by allowing daily backups to be done on the 
backup system. 
 
FINANCIAL IMPACT:  An RFP was advertised for the desired High Availability System.  
The City received proposals from three (3) vendors that met the advertised RFP requirements.  
The vendors and the cost of their proposed solutions are as follows: 

 
 
 
 
 
 
 
 
 
 
 

 
The High Availability System will be funded out of the 9-1-1 funds as approved by the 
Communications Advisory Board on April 16, 2008.  
 
 
RECOMMENDATION 
Staff recommends that Council approve the purchase of the i5 High Availability System from 
Integrated Information Systems a total cost of $ 51,565.  In addition, staff recommends that 
Council approve an amendment to the FY2008 Capital Improvement Plan and Technology 
Replacement Plan to reflect this purchase. 
  
 
 
Approved By: City Administrator  ____ City Attorney  ____ 
 
 

(Back to Consent Agenda)

Vendor Proposed Cost 
Vision Solutions 
5215 Wiley Post Way 
Salt Lake City, UT  84116 

$ 71,350 + Travel 

Synatrix 
PO Box 5010 
St. Cloud, MN  56302 

$ 72,654.56 (travel included) 

Integrated Information Systems 
2425 West Central 
Missoula, MT  59803 

$ 51,565 (travel included) 
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H 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: 800 Mhz Maintenance Contract with EF Johnson Company 

DEPARTMENT: Fire and Information Technology 

PRESENTED BY: John Staley, Interim Fire Chief and David Watterson, Director of 
Information Technology 

 
PROBLEM/ISSUE STATEMENT: The current 800 Mhz radio maintenance agreement will 
expire at the end of the month. It is necessary to maintain the system. EF Johnson Company has 
made an offer to extend the maintenance agreement for three (3) years. An EF Johnson 
certification is required to perform maintenance work. 
 
Acorn Technology is the only option for the everyday maintenance and particularly the warranty 
of our EF Johnson 800 Mhz radio system. 
 
• ALTERNATIVES ANALYZED:   None  
 
FINANCIAL IMPACT:   
•  The financial impact of this contract is $517,466.85 over three (3) years.  This bid reflect an 

increase of approximately 17.5% over the previous three (3) year contract. 
• This contract has been budgeted for in the FY 2008/2009 Budget. The budgets affected 

include Fire, Police, Airport, Public Utilities, Cemetery, Parks and Recreation, Met Transit, 
Solid Waste, 9-1-1 Communications Center, Parking Division, and Building. Signing a three 
(3) year contract provides a predictable and stable maintenance cost. 

 
RECOMMENDATION 
 
Staff recommends that Council approve the three (3) year maintenance agreement with EF 
Johnson Company 
  
Approved By: City Administrator ____ City Attorney ___ 
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ATTACHMENT:  
A. EF Johnson 3-year Maintenance Contract. 
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I 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE:  Animal Shelter Privatization Contract 

DEPARTMENT: City Council/City Administrator’s Office 

PRESENTED BY: Tina Volek, City Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City of Billings issued a request for proposals for 
privatization of the Animal Shelter on February 22, 2008.  The City received only one response, 
from Yellowstone Valley Animal Shelter, Inc. (YVAS), but it is more than 150 pages long.  The 
contract is being reviewed by a committee consisting of City Councilmember Vince Ruegamer, 
Animal Control Board Chair Kevin Walsh, City Administrator Tina Volek, Purchasing Agent 
Liz Kampa-Weatherwax and Police Department Marketing/Minor Alcohol Prevention 
Coordinator Lisa Posada-Griffin.  The committee is thoroughly reviewing the proposal, and 
needs additional time to complete the review and negotiate a contract with YVAS. 
 
ALTERNATIVES ANALYZED:  The City Council may: 

• Continue the item to August 25, 2008; 
•  Award the contract to YVAS; 
• Reject all bids. 
 

FINANCIAL IMPACT:   The financial impact would depend on the negotiated contract. 
 
RECOMMENDATION 
 
 Continue the contract to the August 25, 2008, City Council meeting. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda)
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J 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
SUBJECT:  Library Security Guard Service  

DEPARTMENT:  Parmly Billings Library 

PRESENTED BY:  Bill Cochran, Library Director 

 
PROBLEM/ISSUE STATEMENT:  The Library began contracting with a private guard 
service in 1999, to maintain safety for patrons, staff and facility and now seeks approval of a new 
agreement for Library guard service with Guardian Security beginning July 1, 2008, when the 
current agreement expires.   
 
ALTERNATIVES ANALYZED:   

1. Authorize the approval of the Guardian Security agreement, the firm chosen by the 
selection committee, for guard service for the Library.  (Recommended) 

2. Part-time guard service.  
3. No guard service. 

 
FINANCIAL IMPACT: The annual cost for the first year of the three-year agreement is  
$65,926.  The Library has sufficient funds in the proposed FY09 budget to pay for the services. 
 
RECOMMENDATION 
Staff recommends that Council approve the Library guard service agreement with Guardian 
Security for the first year of a three-year agreement. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS: 
  
A. Introduction, Procedural History, Alternatives Analyzed and Background – pages 2 and 3   
B. Library Journal article regarding Tacoma Library 2/25/02 - page 4 
C. Listing of reported incidents – pages 5 and 6 
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Attachment A  
 
INTRODUCTION 
 
The current contract with Guardian Security expires June 30, 2008.  The proposed agreement is 
for three years with a set rate for the first year and annual rate negotiations approved by the City 
Council for the two years following.  Staff recommends the City Council approve a contract to 
retain guard service to maintain safety for patrons, staff and facility.   

 
PROCEDURAL HISTORY  
 
Members of the selection committee included Jean Warner, Library Board; Lieutenant John 
Bedford, Billings Police Department; Nicole Cromwell, Planning Division and 4th Floor 
representative; Jennifer Wilke, Library Circulation Staff and Sandy Raymond, Library Senior 
Administrative Coordinator. 
 
The contract was advertised in The Billings Times on April 17 and April 24, 2008.  In addition, 
RFP packets were mailed to the four local security firms listed in the current telephone directory.  
The RFP was also posted on the City’s website.  Three firms submitted proposals to provide the 
guard service and copies of the proposals were supplied to committee members a week prior to 
the interviews on May 20, 2008.   Two of the proposals were rejected because they failed to meet 
the requirements of the RFP.  The Wackenhut Corporation based in Casper, Wyoming, could not 
provide the evening building checks that were a requirement in the RFP and Elite Security based 
in Irvine, California, failed to meet the deadline for submission.  The committee interviewed one 
company, Guardian Security. 
 

Guardian Security $16.25/hour with no charge for 3-4 daily security checks of the 
building and parking lot late evening and early morning. 

 
The committee confirmed that Guardian Security could meet the RFP requirements and it was 
their unanimous decision to recommend them for the new contract. 
 
BACKGROUND 
 
Since the City Council approved the Library guard service contract in 1999, the guards have 
responded regularly to criminal activities including vandalism, theft, indecent exposure, 
consumption of alcohol and use of illegal substances in the building and on the Library grounds 
and viewing sexually oriented internet sites in children’s area and Teen Center.  There have been 
a number of medical emergencies involving people coming into the Library who have been hurt 
and need assistance to patrons who have been transported to the hospital for medical attention.  
On a daily basis they deal with people who are panhandling on Library property and patrons 
whose conduct is not within the guidelines of the Library Policy.   
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The guard is in contact with all floors of the Library at all times via cell phone and is in radio 
contact with the Guardian Security office and the Library staff via radio.  This allows them to 
respond to incidents in the facility in a short period of time.  The agreement also calls for 
checking the building and parking lot 3 – 4 times during the late evening and early morning 
hours that at times have helped the Library avoid problems with vandalism and building 
maintenance emergency issues.  During these checks the guard has discovered doors that have 
been broken in an attempt to break in to the facility and doors that were inadvertently left 
unlocked.       
 
Since June 1, 2005, the security guard  employees have enforced new policies prohibiting adults 
in Teen and Children’s areas except with their own children or to retrieve materials; limiting  cell 
phone use to the lobby; prohibiting adults from sleeping in the Library, and  requiring patrons to 
meet minimal personal hygiene standards. 
 
There have been many positive comments from the public and city staff who enjoy the change of 
atmosphere since the guard service has been employed. 
 
ALTERNATIVES ANALYZED 
  
No Guard Service 
The presence of a uniformed security guard serves as a deterrent to violation of the Library’s 
patron conduct policy and criminal activity. Many instances require the guard on duty to respond 
immediately, ranging from criminal activity to assisting 4th floor staff with irate customers or 
helping Library staff deal with patrons whose conduct violates Library policy.  Private security 
guards limit the demands made by the Library on the time of sworn officers in the Billings Police 
Department to situations involving criminal acts.  See attachment B for similar situation at 
another library. 
 
Part-time Guard Service 
Many of the same issues apply with part-time guard services that apply to having no guard 
service.  It would not provide the level of protection needed to safeguard the patrons, staff and 
building and grounds adequately.   
 
RECOMMENDATION 
 
Staff recommends that Council approve the Library guard service agreement with Guardian 
Security for the first year of a three-year agreement. 
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Attachment B 
 
Library Journal 
 
 Tacoma PL Director Says Library Beset by Drunks/Junkies  
 -- 2/25/2002 
 
Facing budget cuts in 2001, the Tacoma Public Library, WA, was forced to either reduce hours or trim its 
security team. In the interest of public service, Director Susan Odencrantz cut security. Though there was 
little choice, she’s paying for the decision now. Odencrantz reports that the library has become a haven 
for drunks and drug dealers. A large contributing factor was the 2001 closure of a nearby homeless 
shelter, which was razed to make space for a new convention center. With the shelter gone, the 
homeless now have relocated to the library, which has experienced a 22 percent rise in gate count while 
its circulation figures have decreased. As many as 100 homeless are passing the daylight hours at the 
library, but the number of other patrons is falling off.  
 
 
 

© 2001 Cahners Business Information 
Use of this website is subject to its terms of use. 

Privacy Policy. 
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Attachment C 
Library Security Guard 

Listing of Reported Incidents 
 

Daily Situations 
• advise intoxicated persons that they are not allowed in the Library 
• advise people that are panhandling in the Library, lobby and parking lot to move 

along 
• take cash deposits for Library and 4th floor to City Hall  
• stop people who have set off the Library’s security system to see if they have any 

library items in their possession 
• recover patron’s personal property left on tables, desks and computer terminals 

(purses, library cards, billfolds, cell phones etc.) 
• monitor activities of known registered sex offenders that come into the Library 
• monitor people going in and out of the public bathrooms  
• monitor children playing on circular staircase or elevators, and locate parents  
• monitor people that are loitering on sidewalk around the Library 
• help to clear the Library at closing time by asking patrons to shut down 

computers and checking to insure that all patrons are out of the building and all 
doors are locked 

• check to see that the appropriate doors are locked during regular business hours 
• escort staff to their vehicles when the Library closes at 9:00 p.m. 
 

 
 
Recent Situations 

• issued trespass warnings to patrons when necessary  
• dealt with patrons engaged in arguments in the Library 
• intervened when people circumvent the internet filters to access sexually explicit 

material in the teen and children’s area 
• called fire department and standby until they can assist sick, injured or impaired 

patrons 
• responded to front desk calls for assistance with irate and/or threatening patrons  
• advised people outside of the building that they can’t consume alcoholic 

beverages on Library property   
• responded to vehicle accidents in the parking lot 
• contacted police when unlocked bicycle stolen from bike rack 
• stopped toddlers and small children who are about to wander outside and into 

the parking lot 
• assisted patrons who have locked keys in their car 
• advised adult patrons that sleeping is not allowed in the Library 
• upon request, escorted patrons to their vehicles 
• investigated inappropriate patron behavior in Teen area 



 

 93 of 362 

• helped parents locate children that have wandered away 
• contacted police when patrons have personal items stolen in Library  
• patrolled areas where empty alcoholic beverage containers have been found 

inside the building 
• warned people who are abusing the telephone privilege by exceeding the time 

limit or talking in a loud and or threatening manner on the telephone 
• investigated problem with patron who was angry and trying to damage security 

gates 
• stopped patrons who are smoking, drinking alcohol or eating food in the Library 
• advised maintenance when public bathrooms need attention because people 

have been sick and cleanup needs to occur 
• standby with children and teens who are waiting for rides after the Library has 

closed 
 

Other Special Situations 
• stopped suspected thief,  who was casing cars in parking lot 
• stopped person/s urinating and or defecating in doorways and or parking lot and 

stairway 
• removed persons sleeping in NW fire escape 
• reported person in possession of a weapon 
• stopped person who was committing incident exposure in Library 
• escorted person out of building who had come in with a live pet snake around 

their neck 
• worked with police to apprehend a suspect who was hiding in the men’s room on 

the 4th floor 
• helped remove person from patron’s vehicle who was unknown to patron but was 

sitting in their car in the parking lot 
• alerted police and fire regarding person who was passed out on the sidewalk 
• escorted a person from the property who was loud and using profane language in 

the library 
• observed a man pulling an unconscious female into the back of his van; police 

responded and called an ambulance to take her to the hospital 
• worked with police regarding a note threatening library staff that was found on 

the property 
• gave a trespass warning to a person in the Library who was making inappropriate 

gestures toward a staff member and then was loud and used profanity with the 
guard when confronted 

• contacted police when patron reported that a person who they have a restraining 
order against had followed them into the Library 
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AGREEMENT 

 
 
This agreement entered into this 1st day of July, 2008, by and between Parmly Billings 
Library/City of Billings, hereinafter referred to as “Library”, and Guardian Security, Inc., 
hereinafter referred to as “Contractor”. 
 
I. TERM 
  
The term of this contract is July 1, 2008 with security services outlined in this 
Agreement starting that day and continuing through June 30, 2009    
 
II. SCOPE OF SERVICE 
 
Contractor will provide one (1) security guard on the Library’s property at 510 North 
Broadway according to the following schedule: 
 
On days that the Library is open, the duty schedule shall be as follows, 
 
   Monday-Thursday    7:30 a.m. – 9:30 p.m. 
 
   Friday      7:30 a.m. – 6:30 p.m. 
 
   Saturday     7:30 a.m. – 5:30 p.m. 
 
   Sunday   12:30 p.m. – 5:30 p.m. 
 
Contractor and Library may adjust this schedule by mutual written agreement.   
 
The Library is closed on City legal holidays and on Sundays from Memorial Day through 
Labor Day.  Security coverage will not be required on these days. 
 
Security coverage will include, but not be limited to, patrol of the grounds and parking 
lots, the perimeter of the Library facility, and all publicly accessible interior areas of the 
facility while open, and other security duties as assigned by the Library Director.   
 
Patrol duties will include, but not be limited to, observing, and intervening to address, 
criminal activities and violations of the Library’s policies and guidelines for conduct; 
checking all doors and elevators for appropriate lock status; and other activities to 
enhance the safety and security of Library facility. 
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In addition, Contractor will make provisions for radio or cellular telephone contact with 
Library staff in a form approved by the Library.  Security agents will be required to 
respond immediately upon contact by staff through this or other means. 
 
Security agents will maintain regular communication with Library managers and/or 
designated staff, including submission of detailed daily reports in a form approved by 
the Library. 
 
Although no regular comprehensive coverage of the facility is desired beyond the hours 
noted above, Contractor will provide random checks of the exterior and grounds of the 
facility from three (3) to six (6) times per evening, including days when the Library is 
closed, and will monthly provide to the Library written documentation of the checks. 
 
COMPENSATION 
 
The Library will be billed $16.25 per hour per officer.  Each month the Contractor shall 
present an invoice to the Library describing the work for which it seeks payment and 
documenting the hours worked by the security officer in the previous month.    One 
officer will be assigned to the facility unless the parties mutually agree in writing to 
assignment of additional officers.     
 
OTHER PROVISIONS 
 
1. Contractor will observe and abide by all federal, state and local statutes, 
ordinances and regulations. 
 
2. The Contractor shall indemnify, hold harmless, and defend the City of Billings 
and its Library, its agents and employees from and against any and all claims, lawsuits, 
liabilities, judgments, demands, or damages to property or injury to persons or other 
entities arising out of, or resulting from the Contractor’s performance of this 
Agreement, provided such damage to property or injury to persons is due solely or 
partially to the negligent or intentional act, error, or omission of the Contractor or any 
of its employees or agents. 
 
3. The Contractor shall maintain for the duration of the contract, at its cost and 
expense, insurance against claims for injuries to persons or damages to property, 
including contractual liability, which may arise from or in connection with the 
performance of the work by the contractor, agents, employees, representatives, 
assigns, or subcontractors.  The Contractor shall provide the following insurance: 
 

A.  Workers’ compensation and employer’s liability coverage as required by 
Montana law. 
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B.  Commercial general liability, including contractual and personal injury 
coverage of $1,500,000 per occurrence and $3,000,000 annual aggregate. 

 C.  Commercial automobile liability of $1,500,000 per occurrence. 
 
Each policy of insurance required above shall provide for no less than 45 days’ advance 
notice to the Library prior to cancellation, shall endorse the City as a primary non-
contributory l insured, and shall also contain a waiver of subrogation against the City on 
all policies except the Worker’s Compensation policy.  
 
4. It is mutually agreed that the Contractor is an independent contractor and is 
responsible for all expenses related to such status.   
 
5. The Contractor shall not sell, subcontract, or otherwise assign this Agreement or 
any of the services to be rendered without first securing the written consent of the 
Mayor and City Council. 
 
6. The Contractor shall provide, at its expense, uniforms approved by the Library, 
for all Library security officers.  
 
7. All persons with responsibilities in the performance of the terms of this 
Agreement on behalf of the Contractor shall not discriminate against any person(s) on 
the basis of race, religious creed, color, sex, national origin, age, political affiliation or 
beliefs, marital status, mental or physical handicaps, or ancestry, in any activities 
performed pursuant to the Agreement.   
 
8. The Library agrees to notify Contractor as soon as possible of any changes in 
procedures that might affect the Library’s security or the security officer’s performance 
in their duties. 
 
9. Either party has the right to cancel and terminate this agreement forthwith upon 
giving thirty (30) days written notice. 
 
10. Complete Agreement: This instrument contains the entire agreement between 
the parties, and no statement, promises or inducements made by either party or agent 
of either party that is not contained in this written contract shall be valid or binding and 
this contract may not be enlarged, modified, or amended, except in writing signed by 
the parties. 
 
 Dated this ____ day of ____________________, 2008. 
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_________________________________  ____________ 
Ron Tussing, Mayor      Date 
City of Billings 
 
 
 
 
_________________________________  ____________ 
Guardian Security Co.     Date 
 
 
 
 
  

  
(Back to Consent Agenda)
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K 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE:                   MDU Landfill Gas Sales Agreement  

DEPARTMENT:   Public Works Department  

PRESENTED BY: David Mumford, P.E., Director, Public Works Department  

 
PROBLEM/ISSUE STATEMENT: Solid waste landfills naturally produce methane gas, for 
which the Montana Department of Environmental Quality (MDEQ) and Federal Environmental 
Protection Agency (EPA) require monitoring and proper disposal. The methane gas produced at 
the Billings Regional Landfill has remained within MDEQ and EPA allowable levels. The Solid 
Waste Division has retained $725,000 in reserves to begin extraction of the methane gas when it 
becomes necessary. Last year, the Public Works Department began discussing with other cities 
their long-term strategies for removing methane gas. One option was to remove the gas for sale 
as either clean natural gas or to power an electrical generator for power sales. In subsequent 
discussions with Montana-Dakota Utilities (MDU), they agreed to assist in funding a feasibility 
study of the landfill’s methane gas. 
 
The feasibility study concluded that there is sufficient methane gas in the existing landfill to 
support commercial production and sales. Based on the data provided in the feasibility study, 
MDU has requested to contract with the City of Billings for the rights to extract, clean, and 
distribute the methane gas. 
 
ALTERNATIVES ANALYZED:  The Public Works Department has reviewed the following 
alternatives for disposal of the landfill methane gas: 

• Continue our current practice of monitoring the methane gas release from the landfill site 
and dispose of the gas in the future when the gas release exceeds MDEQ and EPA 
requirements. This will require the City to retain reserves for future gas extraction. 

• Proceed independently in developing the gas extraction process for sale as electricity or 
natural gas. The start up costs is estimated to be $8 million. This would require the City 
of Billings to hire staff knowledgeable in natural gas production, develop a distribution 
system, and market the clean gas or electricity. 

• Distribute the gas directly to an end user. This would require the City of Billings to 
develop the gas extraction process and find and end user in the local vicinity to purchase 
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the gas. Currently there are no users in the area that could utilize the projected volume of 
gas from the landfill. 

• Distribute the gas directly to MDU for use in their distribution system. The proposed 
contract would require MDU to provide the start up costs, operate the collection system, 
and purchase the gas for distribution in their system.      

FINANCIAL IMPACT:  
• Continuing to monitor the methane gas for removal when it exceeds state and federal 

guidelines requires the City of Billings to carry reserves for future disposal of the 
methane. The exact cost of the disposal system is not known at this time. There would be 
no revenue for the City of Billings from the gas removal. 

• Development and operation of gas extraction process using City of Billings resources and 
staff. This would require the City of Billings to fund the development and ongoing 
operational costs. The City would be required to market and operate the gas or electric 
production. This would place all the financial risk on the City of Billings. 

• Contracting with MDU would require MDU to assume the financial risk for the 
development of the gas production, operating costs, and purchase the gas for market 
value. The City of Billings would receive 15% of the net revenues from the sales. This is 
estimated to be $19 million over 40 years or approximately $500,000/annually. These 
funds would be placed in the City’s General Fund account.  

 
RECOMMENDATION 
 
Staff recommends that Council approve the Landfill Gas Sales Agreement with Montana-Dakota 
Utilizes Co.  
 
 
Approved By: City Administrator ____ City Attorney ___ 
 
 
ATTACHMENTS  
A. MDU Landfill Gas Sales Agreement 



 

 100 of 362 

LANDFILL GAS SALES AGREEMENT 
 

This LANDFILL GAS SALES AGREEMENT (“Agreement”), dated as of _________, 
_____, 2008, is by and between the City of Billings (“City”), a Montana municipal 
corporation, and Montana-Dakota Utilities Co., a Division of MDU Resources Group, 
Inc., a corporation organized under the laws of Delaware (“MDU”). 
 

W I T N E S S E T H:  

WHEREAS, the City owns a landfill site that contains methane gas located at 
Sections 29 and 30, Township 1 South, Range 26 East, Yellowstone County, Montana 
(“Landfill”) 

WHEREAS, MDU wants to test the concentration of methane gas and, if 
economically feasible, to extract, condition, transport and purchase the methane gas for 
commercial use; and  

WHEREAS, the City is willing to allow MDU to test for, extract, condition, 
transport and purchase such methane gas on the terms and conditions hereinafter set 
forth. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

 
SECTION 1 – DEFINITIONS 

1.1 Certain Definitions.  For purposes of this Agreement, unless the context clearly 
indicates otherwise, the following terms shall have the following meanings: 
1.1.1 “Commission” shall mean to install Facilities at the Landfill and utilizing 

said Facilities, to begin extracting methane gas on a sustained basis.  
1.1.2 “Commissioning Date” shall mean the day Facilities installed at the 

Landfill begin to extract methane gas on a sustained basis. 
1.1.3 “Landfill” shall mean the landfill of the City located at Sections 29 and 30, 

Township 1 South, Range 26 East, Yellowstone County, Montana. 
1.1.4 “Landfill Easement Agreement” means an easement agreement 

between the City and MDU substantially in the form attached as Exhibit 2. 
1.1.5 “Facilities” shall mean the methane gas wells, piping, conditioning, 

metering equipment, and any other equipment owned and installed by 
MDU at the Landfill required for the extraction, conditioning, recovery, 
metering and transportation of methane gas in accordance with this 
Agreement.  The Facilities are more particularly described in Exhibit 3. 

1.1.6 “Force Majeure” shall have the meaning set forth in Section 13.2. 
1.1.7 “MDU Indemnitees” shall have the meaning set forth in Section 12.3. 
1.1.8 “MDU Personnel” shall have the meaning set forth in Section 11.2. 
1.1.9 “Prudent Practice” shall mean the exercising of the same degree of care 

and control considered reasonable in similar circumstances by other 
entities of a size comparable to the City or MDU as the case may be, 
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when confronting the same or similar circumstances.  In applying the 
standard of Prudent Practice, equitable consideration should be given to 
the circumstances, the complexity of the equipment or the tasks involved, 
the facts known by the Parties at the time, the fact that neither Party is in a 
position or in the business of being an insurer or guarantor, the then-
current state of technology, and with respect to MDU’s Facilities at the 
Landfill, recognizing that the equipment will not always operate as 
designed and that construction and erection of equipment will not always 
be performed perfectly with the result that modifications and 
improvements may have to be made and sometimes at substantial cost to 
MDU. 

1.1.10 “Methane Gas Payment” shall have the meaning set forth in Section 
4.1.1. 

 
1.2 Other Terms 

References herein to Exhibits are to the Exhibits attached to this Agreement 
which are incorporated into this Agreement by this reference.  Other terms used 
in this Agreement are defined in the context in which they are used and shall 
have the meaning therein indicated. 
 

SECTION 2  - TERM 

2.1 Interim Term 
The Interim Term of this Agreement shall commence on the date first written 
above and shall terminate on the first day of the Initial Term, unless cancelled or 
terminated as provided herein. 
 

2.2 Initial Term 
The Initial Term of this Agreement shall commence on the Commissioning Date, 
and shall terminate forty (40) years thereafter, unless earlier terminated as 
provided herein. 
 

2.3 Extension 
The Agreement shall be renewable at the end of the Initial Term for successive 
five-year terms subject to prior written approval by the City and MDU.  Upon 
renewal, all applicable terms of the Agreement will apply. 
 

SECTION 3 – METHANE GAS TESTING AND FACILITIES 

3.1 Methane Gas Testing 
During the Interim Term, MDU will drill and monitor test wells within the vertical 
and horizontal boundaries of the Landfill to confirm the availability of sufficient 
quality and quantity of recoverable methane gas on a sustained basis to 
economically support the construction and operation of the Facilities.  If MDU 
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determines in its sole discretion from the test well results that a sufficient 
commercial quality and quantity of recoverable methane gas on a sustained 
basis exists within the Landfill to economically support the construction and 
operation of the Facilities, MDU shall proceed with the design and construction of 
the Facilities.  Payment shall not be required for methane gas extracted prior to 
the Commissioning Date except to the extent such methane gas is gathered for 
transportation and commercial use by MDU.  If MDU determines, in its sole 
discretion, from the test well results that a sufficient commercial quality and 
quantity of recoverable methane gas on a sustained basis does not exist at the 
Landfill, MDU shall notify the City in writing of MDU’s determination and this 
Agreement shall terminate. 
 

3.2 Design and Construction 
MDU shall be responsible for the design, construction, and operation of the 
Facilities.  
 

3.3 Facilities and Site Easement 
The City and MDU shall execute a Facilities Easement Agreement so as to allow 
MDU to locate and construct the Facilities on the Landfill and such other area as 
described in the Facilities Easement Agreement.  Upon termination of this 
Agreement, MDU shall (i) execute such waivers, releases or other instruments in 
recordable form as may be necessary to evidence such termination, (ii) release 
any interest which MDU may have in and to the Facilities Easement Agreement, 
and (iii) remove the Facilities from the Landfill site and restore the Landfill site to 
its pre-construction condition unless otherwise agreed by MDU and the City. 
 

SECTION 4 – METHANE GAS PURCHASE TERMS 

4.1 Rates and Payments 
4.1.1 Methane Gas Payment 

Beginning with the Commissioning Date of the Facilities, MDU will pay to 
the City a payment monthly for methane gas (“Methane Gas Payment”) 
extracted and transported from the Landfill, net of losses, equal to fifteen 
percent (15%) of the Colorado Interstate Gas Co. Index (“CIG Index”) per 
MMBtu, as reported in the first issue of the month of delivery of Inside 
FERC’s Gas Market Report in the table “Prices of Spot Gas delivered to 
Pipelines” or another mutually agreed upon pricing mechanism.  The 
measurement of the total recovered methane gas extracted and 
transported from the Landfill, net of losses, shall be the meter readings at 
the meter located at the interconnection point between the Facilities and 
MDU’s natural gas distribution system or other commercial use 
transportation system.  Such meter shall be calibrated and maintained in 
accordance with Prudent Practice.  Measurement and payment shall be 
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on a net MMBtu basis after conditioning of the methane gas to remove 
impurities to meet MDU’s natural gas specifications for commercial use. 
 

4.1.2 Title Transfer of Methane Gas 
Title transfer of the methane gas between the parties shall occur at the 
MDU measurement facilities identified in section 4.1.1. 
 

4.2 Carbon Credits 
The Parties agree that all carbon credits, renewable energy credits, emission 
credits, or other certification of emission reduction or carbon methane destruction 
or displacement attributable to the extraction of methane gas from the Landfill 
(hereinafter “Credits”) shall inure to the benefit of and be the property of MDU or 
its assignee or designee.  The City agrees to execute any assignment, or other 
document reasonably requested by MDU transferring any right of the City in the 
credits or acknowledging MDU’s interest and ownership in the Credits. 
 

4.3 Taxes 
The Parties’ respective responsibilities for taxes arising under or in connection 
with this Agreement shall be as follows: 
4.3.1 Personal, Property and Income Taxes 

Each Party shall be responsible for any personal or real property taxes on 
property it owns or leases, and taxes based on its receipt of the Methane 
Gas Payment. 

 4.3.2 Sales, Use, Excise and Value-Added Taxes 
MDU shall be responsible for any sales, use, excise, value-added, 
services, consumption, and other taxes and duties payable by MDU on 
any goods or services used or consumed by MDU in the methane gas 
extraction process where the tax is imposed on MDU’s acquisition or use 
of such goods or services and the amount of tax is measured by MDU’s 
costs of acquiring such goods or services.   

 4.3.3 Production Taxes 
MDU and the City agree to jointly petition the Montana Department of 
Revenue for a declaratory ruling that methane gas extracted from the 
Landfill under the Agreement is not natural gas for purposes of taxation 
under the Montana Oil and Gas Production Tax.  If it is determined the 
methane gas extracted from the Landfill under this Agreement is subject to 
the Montana Oil and Gas Production Tax or any other current or future 
local, state or federal production, severance, extraction, or similar tax, the 
tax shall be paid by the City or deducted from the Methane Gas Payment 
if the tax is paid by MDU.  MDU will cooperate with the City to seek 
exemption for taxation of the methane gas under any such current or 
future production, severance, extraction, or similar tax. 
 

4.4   Payments 
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4.4.1 Billings and Statements 
Beginning the month following the Commissioning Date, MDU will prepare 
and deliver each month to the City a written statement for the preceding 
month prepared in accordance with, and subject to the terms and 
conditions in the Agreement.  Such statement shall be dated and delivered 
to the City on or before the 10th day of the month in which it is prepared 
(e.g. the month following the delivery of the methane gas reflected therein) 
and shall set forth the total amount due by MDU under Section 4.1.1.  
Amounts due and owed shall be paid by MDU not later than fifteen (15) 
days after the date of such statement.  Amounts not paid when due under 
this section, shall accrue interest at one hundred five percent (105%) of 
the Federal Reserve Prime Rate of interest, as quoted in the Wall Street 
Journal.  Such interest due shall accrue from the due date to the date of 
payment. 
 
In the event any portion of any statement submitted is disputed, the 
undisputed amount shown to be due shall be paid by the due date.  Any 
additional amount subsequently determined to be due shall be paid with 
interest at the rate stated above upon determination of the correct amount 
due.  Any amount of an invoice determined to have been overpaid shall be 
refunded with interest at the rate stated above. 
 
The Parties shall have one (1) year after receipt or delivery of any 
statement to question the correctness thereof.  If a statement has not 
been challenged in writing by either Party during such one-year period, 
then such statement shall become final for all purposes and no longer 
subject to challenge or adjustment. 

 
SECTION 5 – OPERATION OF FACILITIES 

5.1 Operational Responsibilities 
5.1.1 Operation and Maintenance 

MDU shall be responsible for the operation and maintenance of the 
Facilities in accordance with Prudent Practice. 

5.1.2 Personnel 
MDU shall ensure that all operational personnel working on the Facilities 
are trained and experienced in the operation of gas facilities.   

5.1.3 Utility Expense 
MDU shall be responsible for arranging direct utility hook-ups (electricity, 
water, communications, etc.) needed for the Facilities and for paying any 
utility expenses associated with the operation of the Facilities directly to 
utility suppliers. 

 5.1.4 Curtailments 
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MDU, in its sole discretion, may determine that regulatory requirements, 
market conditions, flow conditions or other operational considerations 
require the curtailment or the shut down of any of the Facilities for any 
period of time.  Further, industry and market conditions may require MDU 
to curtail or shutdown the Facilities for equipment upgrades and 
replacement.  Such curtailments and shut-downs shall not be considered 
a breach or event of default under this Agreement. 

 5.1.5 Operational Emergency 
If, in MDU’s reasonable judgment, it determines that any of the operations 
of the Facilities is creating an emergency or safety concern, endangering 
the Facilities or MDU’s gas transportation or distribution system, or other 
equipment or personnel, then MDU may cease operations until the 
emergency or safety concern ceases to exist. 
  

 
5.2 Permits and Approvals 

5.2.1 Permits 
MDU shall be responsible for obtaining any permits and clearances 
necessary for the construction and operation of the Facilities from any 
governmental authority having jurisdiction. 

5.2.2 Regulatory Approval and Treatment 
This Agreement may be subject to review and/or approval by the state 
regulatory commissions for the states in which MDU operates its natural 
gas distribution system.  If a regulatory commission disapproves this 
Agreement for any reason, or at any time determines the capital and 
operational costs of the Facilities and extracted gas are not fully 
recoverable by MDU through its retail rates, MDU may terminate this 
Agreement upon written notice to the City. 

 
SECTION 6 – INSURANCE 
 
6.1 Delivery of Certificates of Insurance 

MDU shall insure that all of its employees as well as its contractors, 
subcontractors and their employees performing services in accordance with this 
Agreement have in effect Commercial General Liability Insurance, Workers’ 
Compensation Insurance, Automobile Liability Insurance and Excess Liability 
Insurance with the coverage limits set forth in Exhibit 4. 
 

6.2 Proof of Insurance 

Upon request of the City, MDU shall provide certification of insurance for 
coverage in types and amounts set forth in Exhibit 4 respectively for itself and 
any contractor or subcontractors engaged by it at the Landfill. 
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SECTION 7 – PERIODIC REVIEWS; AUDIT RIGHTS 

7.1 Annual Reviews 
MDU agrees to maintain its books and records in accordance with generally 
accepted accounting principles.  No more than once each year, the City shall 
have the right to inspect and audit those books and records and other supporting 
evidence of MDU that the City deems necessary to verify: (i) the quantity and 
quality of methane gas extracted, conditioned and transported from the Landfill, 
and (ii) that MDU is in compliance with the terms of this Agreement, regulatory 
authorities, or other laws and regulations that govern the operation of the 
Facilities. 
 

SECTION 8 – TERMINATION FOR CAUSE 
 
In the event that MDU or the City commits a material breach of this Agreement, which 
breach is not cured within thirty (30) days after notice of breach, the other Party may 
terminate this Agreement in whole or in part, as of the date specified in the notice of 
breach. 
 
SECTION 9 – RELATIONSHIP OF THE PARTIES 
 
Nothing in this Agreement will imply a joint venture, partnership, or principal-agent 
relationship between the Parties.  Neither Party will have any right, power or authority to 
act or create any obligation, express or implied, on behalf of the other Party, pursuant to 
this Agreement. 
 
SECTION 10 – REPRESENTATIONS AND WARRANTIES 
 
10.1 Work Standards 

MDU represents and warrants that design, construction and operation of the 
Facilities shall be performed with promptness and diligence and shall be 
executed in a workmanlike manner, in accordance with the practices and high 
professional standards used in methane gas extraction and recovery operations 
performing similar services.  MDU represents and warrants that an adequate 
number of qualified individuals with suitable training, education, experience, and 
skill shall be utilized to perform such services. 
 

10.2 Compliance with Laws and Regulations 
MDU shall construct and operate the Facilities in accordance with all laws, rules, 
regulations, certificates, orders, ordinances, codes and directives of all applicable 
authorities with jurisdiction over the Landfill or the Facilities. 
 

10.3 Title 
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The City represents and warrants that it is the sole owner of the Landfill and has 
exclusive title to the methane gas extracted from the Landfill and the authority to 
allow extraction of the methane gas and to sell the methane gas to MDU under 
this Agreement. 

 
SECTION 11 – INDEMNIFICATION 
 
11.1 MDU shall defend, protect, indemnify, and hold harmless the City, its officers, 

and employees, (collectively the “City Indemnitees”) from and against all 
liabilities, claims, costs, expenses, demands, suits and causes of action of every 
kind and character arising in favor of any person, corporation or other entity, on 
account of personal injuries or death or damages to property to the extent 
caused by the acts or omission of MDU, its employees, contractors, 
subcontractors or agents. 

 
11.2 MDU further agrees, except as may be otherwise specifically provided herein, 

that the obligation of indemnification hereunder shall include, but not be limited 
to, expenses, claims, fines, and penalties or other enforcement charges, resulting 
from the failure of MDU to abide by any and all valid and applicable laws, rules or 
regulations of any governmental or regulatory authority with jurisdiction. 

 
11.3 The City shall defend, protect, indemnify, and hold harmless MDU and its 

directors, officers, and employees (herein referred to as the “MDU Indemnitees”) 
from and against all liability, claims, costs, expenses, demands, suits and causes 
of action of every kind and character arising in favor of any person, corporation or 
other entity, on account of personal injuries or death or damages to property to 
the extent caused by acts or omission of the City, its employees, contractors, 
subcontractors or agents. 

 
11.4 The City further agrees, except as may be otherwise specifically provided herein, 

that the obligation of indemnification hereunder shall include, but not be limited 
to, expenses, claims, fines, and penalties or other enforcement charges, resulting 
from the failure of the City to abide by any and all valid and applicable laws, rules 
or regulations of any governmental or regulatory authority with jurisdiction. 

 
11.5 The City further agrees to indemnify the MDU Indemnitees from any claim by any 

third party asserting title or interest in the methane gas, or the right of additional 
compensation for the methane gas, recovered from the Landfill. 

 
11.6 In connection with any claim or action described in this Section 11, the Party 

seeking indemnification will (a) give the indemnifying Party prompt written notice 
of the claim, (b) cooperate with the indemnifying Party (at the indemnifying 
Party’s expense) in connection with the defense and settlement of the claim, and 
(c) permit the indemnifying Party to control the defense and settlement of the 
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claim, provided that the indemnifying Party must diligently defend the claim and 
may not settle the claim without the indemnified Party’s prior written consent 
(which will not be unreasonably withheld or delayed).  Further, the indemnified 
Party (at its cost) may participate in the defense and settlement of the claim. 

 
SECTION 12 – LIABILITY 
 
12.1 Liability Restrictions 

12.1.1 IN NO EVENT, WHETHER IN CONTRACT OR IN TORT (INCLUDING 
BREACH OF WARRANTY, NEGLIGENCE AND STRICT LIABILITY IN 
TORT), SHALL A PARTY BE LIABLE TO THE OTHER PARTY FOR 
INDIRECT, CONSEQUENTIAL, EXEMPLARY, PUNITIVE OR SPECIAL 
DAMAGES, ARISING OUT OF OR IN CONJUNCTION WITH THIS 
AGREEMENT. 

 
12.2 Force Majeure and Other Events Excusing Performance 

12.2.1 No Party shall be liable for any default or delay in the performance of its 
obligations under this Agreement (i) if and to the extent such default or 
delay is caused, directly or indirectly by: fire, flood, earthquake, elements 
of nature or acts of God, riots, civil disorders, explosions, breakage, 
accident or repairs to machinery, equipment or lines of pipe, inability to 
obtain or unavoidable delay in obtaining pipe, materials, equipment for 
Facilities, or compliance with any order or request of any governmental 
authority, or any other cause, whether similar or dissimilar to any above 
enumerated beyond the reasonable control of such Party (a Force 
Majeure event), (ii) provided the non-performing Party is without fault in 
causing such default or delay, and (ii) such default or delay could not have 
been prevented by reasonable precautions and can not reasonably be 
circumvented by the non-performing Party through the use of alternate 
sources, workaround plans or other means. 

12.2.2 In such event, the non-performing Party shall be excused from further 
performance or observance of the obligation(s) so affected for as long as 
such circumstances detailed above prevail and such Party continues to 
use its reasonable efforts to recommence performance or observance 
whenever and to whatever extent possible without delay.  Any Party so 
delayed in its performance shall promptly as reasonably possible notify the 
Party to whom performance is due and describe at a reasonable level of 
detail the circumstances causing such delay. 

 
SECTION 13 – DISPUTE RESOLUTION 
 
13.1 Negotiation of Disputes and Disagreements 

In the event of any dispute or disagreement arising out of or relating to the 
performance of this Agreement, which the Parties hereto have been unable to 
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settle or agree upon within a period of sixty (60) days after the dispute or 
disagreement arises, either party may then by notice to the other submit the 
dispute to arbitration in accordance with the provisions of Section 13.2. 
 

13.2 Arbitration Resolution 
Any claim, dispute or controversy arising out of or relating to this Agreement, 
shall be submitted to binding arbitration by the American Arbitration Association 
at a location in Billings, Montana, in accordance with the Commercial Rules of 
the American Arbitration Association then in effect.  There shall be three 
arbitrators, with each party selecting one; the third arbitrator, who shall be the 
chairman of the panel, shall be selected by the two party-appointed arbitrators.  
The claimant shall name its arbitrator in the demand for arbitration and the 
responding party shall name its arbitrator within thirty (30) days after receipt of 
the demand for arbitration.  The third arbitrator shall be named within thirty (30) 
days after the appointment of the second arbitrator.  The American Arbitration 
Association shall be empowered to appoint any arbitrator not named in 
accordance with the procedures set forth herein.  The decision of the arbitration 
panel shall be final and binding upon the Parties without the right of appeal to the 
courts and judgment thereon may be entered by any court having jurisdiction 
thereof.  The arbitrators’ fees and other costs of the arbitration shall be shared by 
the parties.  Each party shall bear the costs of its attorney fees, expert witness 
fees, and costs. 
 

13.3 Continuation of Service 
Pending final resolution of any dispute, whether or not submitted to arbitration 
hereunder, the City and MDU shall continue to fulfill their respective obligations 
under this Agreement. 
 

SECTION 14 – MISCELLANEOUS 
 
14.1 Notices under this Agreement shall be sufficient only if personally delivered by a 

commercial prepaid delivery or courier service or mailed by certified or registered 
mail, return receipt requested to a Party at its address set forth below or as 
amended by notice pursuant to this Section 14.1.  If not received sooner, notice 
by mail shall be deemed received five (5) business days after deposit in the U.S. 
mail.  All notices shall be delivered as follows: 

 
If to the City: 
 
Office of the City Attorney 
City of Billings 
210 North 27th Street 
Billings, Montana 59101 
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If to MDU: 

Montana-Dakota Utilities Co. 
400 North 4th Street 
Bismarck, ND 58501 
Attention: 
Fax No.: (701) 222-7606 

 
14.2 Binding Nature; Entire Agreement 

The City and MDU acknowledge (i) that each has read and understands the 
terms and conditions of this Agreement and agrees to be bound by such terms 
and conditions, (ii) that this Agreement is the complete and conclusive statement 
of the agreement between the Parties, and (iii) that this Agreement sets forth the 
entire agreement and understanding between the Parties relating to the subject 
matter hereof.  All understandings and agreements, oral and written, heretofore 
made between the City and MDU relating to the subject matter hereof are 
merged in this Agreement which alone, fully and completely expresses their 
agreement on the subject matter. 
 

14.3 Amendment 
No modification of, additions to or waiver of this Agreement shall be binding upon 
the City or MDU unless such modification is in writing and signed by an 
authorized representative of each Party. 
 

14.4 Severability  
If any term or provision of this Agreement shall to any extent be held by a court 
or other tribunal to be invalid, void or unenforceable, then that term or provision 
shall be inoperative and void insofar as it is in conflict with law, but the remaining 
terms and provisions of this Agreement shall nevertheless continue in full force 
and effect and the rights and obligations of the Parties shall be deemed to be 
restated to reflect nearly as possible the original intentions of the Parties in 
accordance with applicable law. 
 

14.5 Headings 
Headings used in this Agreement are for reference and convenience only and 
are not to be deemed or construed to be part of this Agreement. 
 

14.6 Compliance with Laws and Regulations 
Each Party shall perform its obligations in a manner that complies with the laws, 
rules, certificates, regulations, ordinances codes, orders and directives of all 
applicable authorities with jurisdiction over the Landfill or the Facilities.  If a Party 
is charged with a failure to comply from any such applicable authority, the Party 
charged with such non-compliance shall promptly notify the other Party of such 
charges in writing. 
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14.7   Governing Law and Venue 

This Agreement shall be construed and enforced in accordance with the laws of 
the State of Montana, and not, by the application of choice of law principles, the 
laws of any other state.  Venue for any suit between the parties arising out of this 
Agreement shall be the State of Montana Thirteenth Judicial District Court, 
Yellowstone County. 

 
14.8 Nondiscrimination 

MDU agrees that all hiring of persons performing work pursuant to this  
Agreement or any sub-agreements by MDU and/or its contractors and 
subcontractors will be on the basis of merit and qualification and MDU will not 
discriminate on the basis of race, color, religion, creed, political ideas, sex, age, 
marital status, physical or mental disability, or national origin. 

 
14.8 Binding Nature and Assignment 

This Agreement shall be binding on the Parties hereto and their respective 
successors and assigns.  Neither Party may or shall have the power to assign 
this Agreement without the prior written consent of the other, except that MDU 
may assign its rights and obligations under this Agreement without the approval 
of the City to an entity which acquires all or substantially all of its assets of MDU, 
or to any subsidiary or affiliate or successor in a merger or acquisition of MDU.  
In no event shall any assignment or partial assignment hereunder relieve the 
assigning Party of its obligations under this Agreement and any assignment or 
partial assignment hereunder is subject to the written assumption by the 
assignee of the obligations of the assigning Party. 
 

14.9 No Waivers 
Failure or delay on the part of the City or MDU to exercise any right, power or 
privilege under this Agreement shall not constitute a waiver of any right, power or 
privilege of this Agreement. 
 

14.10 Survival 
Any provision of this Agreement which contemplates performance or observance 
subsequent to any terminations or expiration of this Agreement shall survive any 
termination or expiration of this Agreement and continue in full force and effect. 

 
IN WITNESS WHEREOF, the City and MDU have caused this Agreement to be 
executed effective as of the date first written above. 
 
CITY OF BILLINGS Montana-Dakota Utilities Co., a 

Division of MDU Resources Group, 
Inc. 
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By:   By:        

Name:   Name:       

Title:   Title:        

Exhibits: 
Exhibit 1:  Landfill Description 
Exhibit 2:  Compressor Site Easement Agreement 
Exhibit 3:  The Facilities 
Exhibit 4:  Minimum Insurance Requirements 
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Exhibit 1 

 
Landfill Description 
 
C/S 1098 Tract 1 Amended in the south ½ of Section 30, 1 South, 26 East 
C/S 796 Tract 1 in the west ½ of Section 29, 1 South, 26 East 
C/S 1130 in the south ½ of the southwest corner of Section 29, 1 South, 26 East 
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Exhibit 2 
 

FACILITIES EASEMENT AGREEMENT 
 

The Facilities Easement Agreement (“Agreement”) dated as of ________, ___, 2008 is 
by and between the City of Billings (“City”), a Montana municipal corporation, and 
Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc., a corporation 
organized under the laws of Delaware (“MDU”). 
 

W I T N E S S E T H:  

 WHEREAS, MDU and the City entered into a Landfill Gas Sales Agreement 
dated as of ________, ___, 2008, the (“Landfill Gas Agreement”) pursuant to which the 
City granted MDU the right to extract, condition, transport and purchase methane gas 
from a Landfill owned by the City, and 
 WHEREAS, the Landfill Gas Agreement requires that the City grant an easement 
to MDU in the form of this Agreement.  Any capitalized term used in this Agreement and 
not defined herein shall have the meaning assigned to such term in the Landfill Gas 
Agreement. 
 NOW, THEREFORE, in consideration of the mutual covenants contained herein 
the Parties agree as follows: 
 1. Subject to the terms and conditions hereinafter set forth, the City hereby 
grants to MDU the right, privilege and easement, hereinafter referred to as “Easement,” 
to use, operate, construct, reconstruct, repair, maintain and have access for the 
Facilities on, over, under and across that real property as described in Exhibit A, 
attached hereto and incorporated herein, to as the “Landfill Site” including the right of 
ingress and egress from the real property.  

2. The Easement hereby granted shall be non-exclusive, and the City, its 
successors and assigns, shall reserve the right to use and to grant to others, subject to 
the terms hereof, the right to use the property encumbered by the Easement for any and 
all purposes, including the right to cross over or under the Easement for any purposes, 
provided that the exercise by City or others of such rights to use, and the use of the land 
encumbered by the Easement shall not be for the purpose of constructing or operating 
methane gas recovery facilities and shall not be inconsistent with the grant of the 
Easement to MDU.  Subject to the limitations set forth in the foregoing sentence, but 
without otherwise limiting the foregoing, the City shall have the right to use the property 
encumbered by the Easement and to cross over the Easement for the operation and 
maintenance of its Landfill consistent with the terms and conditions of the Landfill Gas 
Agreement. 
 3. MDU covenants and agrees that it will not permit or suffer any lien to be 
put upon or to arise on or accrue against the Easement in favor of any person or 
persons, individual or corporate, furnishing either labor or material in connection with 
any work done or permitted to be done by MDU on the Facilities, and MDU further 
covenants and agrees to hold the City harmless against and to keep the Easement free 
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from any and all liens or claims of liens which may or might arise or accrue or be based 
upon any mechanic’s lien law of the State of Montana, now in force or hereinfafter 
enacted, by reason of MDU’s exercise of the rights and privileges granted hereunder, 
and in the event any such lien shall arise or accrue against the Landfill Site, MDU 
agrees to promptly cause the release of same. 
 4. Provided that MDU is in full compliance with the terms and conditions of 
the Landfill Gas Agreement and this Agreement, the City agrees that MDU may enforce 
this Agreement by a suit for specific performance. 
 5. In the event of damage to or destruction of the Facilities, MDU agrees to 
promptly repair and restore the same.  MDU shall keep the Facilities and the Easement 
free of any trash or debris. 
 6. Notwithstanding the grant of the Easement, but subject to the provisions of 
the Landfill Gas Agreement, MDU shall at all times and at its sole cost and expense 
keep the Facilities in good repair and in compliance with all applicable governmental 
rules and regulations.  MDU shall procure, at its sole cost and expense, any permits or 
licenses necessary for the use and operation of the Facilities and will pay any and all 
taxes assessed thereon or attributable thereto. 
 7. The Easement hereby granted shall cease and terminate in its entirety 
(except as to any indemnities or warranties herein contained) upon the first to occur of 
the following: 
  a. the mutual agreement of the City and MDU, 
  b. non-use of the Facilities for a period of two consecutive years, or 

c. the date which is twelve months after the expiration or termination 
of the Landfill Gas Agreement. 

 8. Upon any such termination, MDU agrees to: (i) execute such waivers, 
releases or other instruments in recordable form as may be necessary to evidence such 
termination, (ii) release any interest which MDU may have in and to the Easement by 
reason of this Agreement, and (iii) remove the Facilities from the Landfill Site and 
restore the Landfill Site to its pre-construction condition. 
 9. This Agreement and the covenants and conditions herein contained shall 
run with the land and shall be binding upon the successors and assigns of the parties 
hereto. 
 10. Except as otherwise provided in this Agreement, neither party shall assign 
this Easement or any of its rights or obligations hereunder except with the consent of 
the other party, which consent shall not be unreasonably withheld.  Any such 
assignment is subject to the written assumption by the assignee of the obligations of 
such party hereunder.  Any company or other entity succeeding by purchase, merger or 
consolidation to the properties, substantially as an entity, of MDU shall be entitled to the 
rights and be subject to the obligations of its predecessor under this Agreement without 
the necessity of obtaining the consent of the City. 
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 11. Any notice, demand or election under this Agreement shall be deemed 
properly given if sent by United States mail and addressed as follows: 
 
  If to the City:  Office of the City Attorney 
     City of Billings 
     210 North 27th Street 
     Billings, Montana 59101  
 

  If to MDU:  Montana-Dakota Utilities Co. 
     400 North 4th Street 
     Bismarck, ND 58501 
     Attention: 
     Fax No.: (701) 222-7606 
 
  or as otherwise provided by notice given as herein provided. 
 12. This Agreement may not be modified or amended except by written 
agreement of the parties. 
 13. This Agreement and the rights and obligations of the Parties shall be 
governed by and interpreted in accordance with the laws of the State of Montana and 
not, by the application of choice of law principles, the laws of any other state. 
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IN WITNESS WHEREOF, each of the Parties has caused this Agreement to be 
executed and delivered as of the date first above written. 
 
       CITY OF BILLINGS 
 
       By:        

Name:        
Title:        

 
       Montana-Dakota Utilities Co., a division 
       of MDU Resources Group, Inc. 
 
       By:        

Name:        
Title:        

 
State of Montana  ) 
    ) 
County of __________ ) 
 
On the _____ day of __________, 2008, before me personally appeared _________________ 
to me personally known, who, having been by me first duly did say: is the 
 __________________ of City of Billings, the municipality described in and which 
executed the foregoing instrument and that said instrument was signed and sealed in behalf of 
said by authority of its governing body as the free act and deed of said municipality. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on 
the day and the year in this certificate first above written 
 
 

         ___________________________ (Signature) 
 
 (NOTARIAL SEAL)           ________________________ (Printed Name) 

 Notary Public for the State of Montana 
                Residing in Billings, Montana 
                My Commission Expires:      
 
 
        
State of North Dakota ) 
    ) 
County of Burleigh  ) 
 
On the _____ day of __________, 2008, before me personally appeared _________________ 
to me personally known, who, having been by me first duly sworn, did say: That he/she is the 
___________________ of Montana-Dakota Utilities Co., a Division of MDU Resources Group, 
Inc., the corporation described in and which executed the foregoing instrument and that said 
instrument was signed and sealed in behalf of said corporation as the free act and deed of said 
municipality. 
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on 
the day and the year in this certificate first above written 
 
 
              
       Notary Public 
(Seal)        
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Exhibit A 
 
LANDFILL SITE DESCRIPTION: 
 
C/S 1098 Tract 1 Amended in the south ½ of Section 30, 1 South, 26 East 
C/S 796 Tract 1 in the west ½ of Section 29, 1 South, 26 East 
C/S 1130 in the south ½ of the southwest corner of Section 29, 1 South, 26 East 
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Exhibit 3 
 

FACILITIES  
 
 
Gas wells 
 
Gas piping 
 
Condensate tanks 
 
Blower and Flare 
 
Compressor 
 
Gas treatment system 
 
Concrete foundation for equipment 
 
Building to house equipment 
 
Gathering pipeline and equipment to interconnect to MDU natural gas distribution 
system 
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Exhibit 4 
 

MINIMUM INSURANCE REQUIREMENTS 
 

Workers Compensation and Employers Liability Insurance 
 
MDU agrees to comply with Workers Compensation laws of the state where any work or 
services are performed, and to maintain a Workers Compensation and Employers 
Liability policy. 
 
Workers Compensation Statutory 
 
Employer’s Liability   $1,000,000 Each Accident (Minimum) 
     $1,000,000 Disease Each Employee 
 
General Liability 
 
MDU shall maintain a General Liability insurance, endorsed to provide coverage for 
explosion, collapse and underground damage hazards to property of others; Contractual 
Liability (particularly the applicable provisions of the “General Indemnity” section of this 
Agreement): 
 
Bodily Injury    $1,000,000 Each Occurrence (Minimum) 
Property Damage   $1,000,000 Each Occurrence (Minimum) 
 
or 
 
Bodily Injury and 
Property Damage   $1,000,000 Combined Single Limit Each Occurrence 
 
Automobile Liability Insurance 
 
MDU shall also maintain Automobile Liability Insurance which shall include coverage for 
all owned, non-owned and hired vehicles. 
 
Bodily Injury    $1,000,000 Each Person (Minimum) 
     $1,000,000 Each Occurrence (Minimum) 
Property Damage   $1,000,000 Each Occurrence (Minimum) 
 
or  
 
Bodily Injury and  
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Property Damage   $1,000,000 Combined Single Limit Each Occurrence 
(Minimum) 
 
 
 
 
Excess Umbrella Liability Coverage 
 
Bodily Injury and  
Property Damage   $1,000,000 Combined Single Limit Each Occurrence 
(Minimum) 
 
Additional Requirements 
 
Upon request at the time this Agreement is executed, MDU shall submit a Certificate of 
Insurance, evidencing that satisfactory coverages of the type and limits set forth 
hereinabove are in effect.  Policies providing such coverages shall contain provisions 
that no cancellation or material changes in the policies shall become effective except on 
thirty (30) days advance written notice thereof to the other Party.  Irrespective of the 
requirements as to insurance to be carried as provided for herein, the insolvency, 
bankruptcy or failure of any insurance company carrying insurance of the Party, the 
failure of any insurance company to pay claims accruing, or the inadequacy of the limits 
of the insurance, shall not affect, negate or waive any to the provisions of this 
Agreement including, without exception, the indemnity obligations of the Parties. 
 
MDU agrees to require any policies of insurance, except Workers Compensation 
coverages, which are in any way related to the Facility and that are secured and 
maintained by MDU to include the City, its officers, employees and agents, as Additional 
Insured. 
 

(Back to Consent Agenda)
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L 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: 2008/2009 FISCAL YEAR LANDFILL USE AGREEMENTS 

DEPARTMENT: Public Works Department 

PRESENTED BY: David D. Mumford, Public Works Director  

 
PROBLEM/ISSUE STATEMENT:  The Billings Regional Landfill currently accepts wastes 
from adjoining counties and the cities and towns within those counties. This is accomplished via 
1-year or 3-year agreements (with annual amendments) with those entities. The current 
agreements expire June 30, 2008. The renewal of these agreements is recommended to continue 
the current practice. 
 
ALTERNATIVES ANALYZED: 

1) Renew 1-year or 3-year agreements (with annual amendments) with each entity. 
 2) Do not renew agreements with each entity. 
 
FINANCIAL IMPACT:  These agreements specify a rate of $11.50 per ton of waste. This is the 
same rate charged in the 2007/2008 Fiscal Year Landfill Use Agreements with each entity. We 
project these agreements will generate $998,000 in revenue in fiscal year 2009. 
 
RECOMMENDATION 
 
Staff recommends that the City Council approve, and the Mayor sign, Amendment No. 2 to the 
3-year agreement with Yellowstone County and new one-year Landfill Use Agreements with: 
 

Bighorn County Town of Fromberg Musselshell County 
Town of Bridger Town of Hysham City of Red Lodge 
Carbon County Town of Joliet Stillwater County 
Town of Columbus City of Laurel Treasure County 

 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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ATTACHMENTS  
 
A – Example of "Standard" Landfill Use Agreement 
B – Amendment No. 2 to the 3-Year Agreement with Yellowstone County 
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INTRODUCTION 
 
The Billings Regional Landfill currently accepts wastes from adjoining counties and the cities 
and towns within those counties. This is accomplished via 1-year or 3-year agreements (with 
annual amendments) with those entities. 
 
BACKGROUND 
 
The City of Billings currently provides landfill services to each of the entities listed. The City 
provides this service based upon a 3-year agreement, with annual amendments, with Yellowstone 
County and 1-year agreements with the other entities. These agreements allow us to accurately 
reflect the actual cost of providing service to each entity.  
 
Since each of these other governmental agencies works on a July 1 fiscal year, as we do, staff 
tries to obtain approval of these agreements before the adoption of both the City of Billings’ 
budget and their budgets. The current rate of $11.50 per ton is maintained in these agreements.  
 
Previous City Councils have felt that offering landfill services to other communities is 
worthwhile because the citizens of Billings benefit from spreading the fixed overhead cost of the 
landfill operation over a larger base. The Landfill Master Plan contemplates providing this 
service and still shows a landfill life to the year 2049. We provide this "good neighbor" service 
to surrounding communities and counties that border Yellowstone County but do not have their 
own landfills. 
 
STAKEHOLDERS  
 
We have held at least bi-annual Landfill User Summits since 1994. We extend invitations to 
representatives from each entity currently using the Billings Regional Landfill. The meetings are 
used to share statistical information, update participants on current programs, and discuss future 
plans.  
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS  
 
The Landfill Master Plan contemplates providing this service and shows landfill life to 2049. 
 
RECOMMENDATION 
 
Staff recommends that the City Council approve, and the Mayor sign, Amendment No. 2 to the 
3-year agreement with Yellowstone County and new one-year Landfill Use Agreements with: 
 

Bighorn County Town of Fromberg Musselshell County 
Town of Bridger Town of Hysham City of Red Lodge 
Carbon County Town of Joliet Stillwater County 
Town of Columbus City of Laurel Treasure County 
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ATTACHMENTS  
A – Example of "Standard" Landfill Use Agreement 
B – Amendment No. 2 to the 3-year Agreement with Yellowstone County 
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 A G R E E M E N T  ATTACHMENT A 
 

THIS AGREEMENT made and entered into this          day of  , 
20       , by and between «ORGANIZATIO» and the CITY OF BILLINGS, MONTANA, a municipal 
corporation, herein called the CITY, 
 
WITNESSETH: 
 

WHEREAS, «TheOrganization» is desirous of using the landfill facilities of the CITY for the 
disposal of solid waste generated within «TheOrganization». 
 

WHEREAS, the CITY is willing to allow «TheOrganization» use of its landfill facilities during 
normal published operating times which currently are seven (7) days a week between the hours of 
8:00 A.M. and 5:30 P.M. during the period of March through November and six (6) days a week between 
the hours of 8:00 A.M. and 5:30 P.M. Monday through Saturday during the period of December through 
February. 
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements between the 
parties hereto, it is mutually agreed as follows: 
 

1.  That the CITY will permit the disposal of solid waste, except industrial wastes, collected by 
«TheOrganization» at the landfill facility operated by the CITY at such times as said landfill shall be open 
for disposal of solid waste pursuant to all rules, regulations, and limitation of Billings Municipal Code, 
Chapter 21. 
 

2.  That «TheOrganization» agrees to pay the CITY for the use of said landfill facilities at the rate 
of $11.50 per ton as weighed on the landfill scale. Should the scale be inoperable, the rate will be $1.45 
per cubic yard of non-compacted solid waste and $3.75 per cubic yard of compacted solid waste as 
determined by the load capacity of the vehicle used to haul said solid waste regardless of the actual size of 
the load. 
 

3.  The Billings City Council has adopted a policy for separate Landfill charges for the disposal of 
special waste, dead animals, non-processed tires, and asbestos.  Said charges will apply in addition to, or 
in lieu of, the amount specified in paragraph two above, but it is further understood that the CITY will not 
hold «TheOrganization» liable for these additional charges but will bill said charges direct to the 
individual company or entity physically depositing said special waste, dead animals, non processed tires 
and asbestos at the landfill. 
 

4.  Only solid waste generated within the political jurisdiction of «TheOrganization» can be 
disposed of in the City of Billings landfill. 
 

5.  No liquid waste or hazardous waste as defined by the E.P.A. and the State of Montana Solid 
Waste Bureau will be accepted.  By law, any hazardous waste is the responsibility of all parties involved 
from the time it is generated until its final disposal. 
 

6.  It is further understood and agreed that this agreement shall be effective for Twelve (12) 
Months from and after the 1st day of July 2008, unless terminated by the CITY.  The CITY may 
terminate this agreement at any time, with or without cause, upon thirty (30) days written notice to 
«TheOrganization». 
 

7.  «TheOrganization» waives any and all claims and recourse against the CITY OF BILLINGS, 
including the right to contribution for loss or damage to persons or property, arising from, growing out of, 
or in any way connected with or incidental to performance of this agreement. 
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Further, «TheOrganization» shall indemnify, hold harmless and defend the CITY OF BILLINGS 

against any and all claims, demands, causes of action, damages, costs, expenses, liability, or judgments 
against the CITY OF BILLINGS which may arise as a result of the CITY OF BILLINGS entering into 
this agreement. 
 

Indemnity under this agreement shall commence on the date of execution hereof and shall 
continue for the entire term this agreement is in effect and for any applicable period of limitations 
thereafter.  The CITY OF BILLINGS agrees to notify «TheOrganization» in writing, within ten (10) days 
of any claim made against the CITY OF BILLINGS on the obligations indemnified against. 
 

8.  It is further understood and agreed that «TheOrganization» may terminate this agreement at 
any time upon payment in full of any monies owing under this agreement and upon written notice Ninety 
(90) days in advance to the CITY. 
 

DATED THIS          day of  , 20     . 
 
«ORGANIZATIO»  CITY OF BILLINGS 
 
                                                                                 
     RON TUSSING, MAYOR 
 
 
                                                                                 

  TINA VOLEK, CITY ADMINISTRATOR 
 
 
                                                                                 
     CARI MARTIN, CITY CLERK 
 
 APPROVED AS TO FORM: 
 
                                                             

          Billings City Attorney 
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AMENDMENT NO.2 
 

YELLOWSTONE COUNTY LANDFILL USE AGREEMENT 
 
 

The Agreement dated                                          between THE CITY OF BILLINGS (City) 
and YELLOWSTONE COUNTY SOLID WASTE DISPOSAL DISTRICT (District) shall 
be amended as follows: 

For July 1, 2008 to June 30, 2009 the total annual payment shall be Three Hundred Ninety-
One Thousand Five Hundred dollars ($391,500.00). 
Both parties hereby agree upon this Amendment.  All other provisions of the original Agreement 
remain in full force and effect and shall be undisturbed by this Amendment. 

 

DATED THIS ____________day of _________________________, 2008 

 

YELLOWSTONE COUNTY 

SOLID WASTE DISPOSAL DISTRICT   CITY OF BILLINGS 

 

By: ______________________________  By: _______________________________ 

  Chairman    Ron Tussing, Mayor 

 

      Attest: _____________________________ 

         Cari Martin, City Clerk 

APPROVED AS TO FORM: 

By: ______________________________ 

                      City Attorney 
 
 

(Back to Consent Agenda) 
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M 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Assignment and Transfer of Limited Commercial Aviation Building and 

Ground Lease from Big Sky Ground Support Industries to Alpine 
Aviation, Inc., d.b.a. Big Sky Ground Support Industries 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  On March 10, 2008, Big Sky Ground Support Industries 
(BSGSI) entered into a Limited Commercial Aviation Building and Ground Lease with the City 
of Billings for a one (1) year term, with a one-year option to renew.  The leased property is an 
Airport facility commonly known as the former Operations/ARFF building, a warehouse located 
on the east end of the airfield.  The 3,429 square foot warehouse comprises the north one-half of 
the building with the south one-half currently housing the rental car wash facilities.  BSGSI, a 
local company that provides ground support equipment maintenance service, uses the warehouse 
space to perform maintenance on ground handling equipment owned by the airlines based at the 
Airport.  Buck Smith, the owner/operator of BSGSI has recently sold the business and its assets 
to Alpine Aviation, Inc.  Mr. Smith remains with the company post sale, and will continue to 
provide the maintenance service.  Alpine Aviation, Inc. is currently an Airport tenant that 
contracts with the U.S. Postal Service (USPS) for mail hauling service and United Parcel Service 
(UPS) for freight hauling service.  This Assignment and Transfer will formally transfer the Lease 
on this parcel from BSGSI to Alpine Aviation, Inc., d.b.a. Big Sky Ground Support Industries. 
 
FINANCIAL IMPACT:  There is no financial impact from this action.  The name on the Lease 
is all that changes with this Assignment and Transfer.   
 
RECOMMENDATION 
 
Staff recommends that Council approve the Assignment and Transfer of the Limited Commercial 
Aviation Building and Ground Lease from Big Sky Ground Support Industries to Alpine 
Aviation, Inc., d.b.a. Big Sky Ground Support Industries. 
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Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
 
A. Assignment and Transfer 
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  ATTACHMENT A 
 

“EXHIBIT A1” 
 

SCOPE OF SERVICES 
PROCESS CONTROL REVIEW AND FILAMENT INVESTIGATION 

 
 

Purpose 
 
Provide assistance to the City of Billings Wastewater Treatment Plant to evaluate nitrification 
requirements to facilitate meeting WET testing permit requirements. Additionally HDR will 
evaluate and provide recommendations for operations procedures to improve reliability of plant 
operations.  
 
Scope 
 
Information gathered from the Process Control analysis will be used to develop additional 
nitrification options that look at partial nitrification that will meet the WET testing requirements. 
 
Information gathered from the Process Control analysis and additional follow up information 
from the Billings plant will be compared with HDR’s experiences with other successful plant 
operations around the country to make recommendations for operation procedures improvements 
as appropriate. 
 
Further follow up will be completed on various concerns throughout the plant identified by Staff 
during initial meetings and follow up meetings from the Process Control analysis. 
 
Deliverables 
 
 Technical memorandum revised from Process Control memorandum. 

 

 
(Back to Consent Agenda) 
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N 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Process Control Review and Filament Investigation 
  Agreement Amendment Number One - Wastewater Division  
DEPARTMENT: Public Works Department  

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  An agreement was entered into with HDR Engineering, 
Inc. to provide a process control review and filament investigation at the Wastewater Treatment 
Plant associated with recent activated sludge process upsets.  During the investigation, it became 
apparent that the initial scope of the agreement was not sufficient to cover the issues associated 
with making recommendations for operating the Wastewater Plant in partial nitrification on a 
long-term basis.  An amendment to the initial agreement is necessary for a more detailed review 
that would recommend an operational practice of partial nitrification with seasonal adjustments 
that will help avoid potential effluent violations due to excess ammonia causing failure of the 
Whole Effluent Toxicity Test.  The amendment will also provide for recommendations for 
operational procedure improvements based on HDR’s experience with other successful plants. 
 
 
FINANCIAL IMPACT:  An additional amount not to exceed Five Thousand Dollars 
($5,000.00) is expected to be necessary to complete the review.  There is sufficient funding in 
the Wastewater budget to cover this additional service. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Amendment No. 1 with HDR Engineering, Inc. for the 
Process Control Review and Filament Investigation for an amount not to exceed $5,000.00. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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ATTACHMENT 
A – Amendment Number One and “Exhibit A1” 
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  ATTACHMENT A 
 
 

AMENDMENT NUMBER ONE 
TO THE 

AGREEMENT FOR PROFESSIONAL ARCHITECTURAL AND ENGINEERING SERVICES 
BY AND BETWEEN 

THE CITY OF BILLINGS, MONTANA 
AND 

HDR ENGINEERING, INC. 
PROJECT FOR PROCESS CONTROL REVIEW AND FILAMENT INVESTIGATION 

 
 
THIS AMENDMENT NUMBER ONE, made and entered into this ____ day of ___________, 
2008, modifies the Agreement for Professional Services by and between the City of Billings, 
Montana, and HDR Engineering, Inc., dated December 20, 2008. The Agreement is modified as 
follows: 
 
Item 1: Paragraph 1. After “Exhibit A” ADD “and Exhibit A1” 
 
Item 2: Paragraph 2. CHANGE “$10,000” to “15,000” 
 
Item 3: ADD attached Exhibit A1 after Exhibit A.  
 
All provisions of the Agreement dated December 20, 2007, shall remain in full force and effect 
except as amended herein. 
 
IN WITNESS WHEREOF, the parties hereto have executed this Amendment Number One (1) as 
of the day and year first above written. 
 
 
       CONSULTANT 
 
       HDR Engineering, Inc. 
 
       BY:  _______________________________ 

Craig Caprara 
 

       DATE:  __________________________ 
 
ATTEST: 
 
____________________________ 
 
       CITY 
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       City of Billings 
 
       BY:  ____________________________ 
         
        
ATTEST: 
 
____________________________  
 
 
APPROVED AS TO FORM: 
 
By:  _________________________ 

City Attorney 
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  ATTACHMENT A 
 

“EXHIBIT A1” 
 

SCOPE OF SERVICES 
PROCESS CONTROL REVIEW AND FILAMENT INVESTIGATION 

 
 

Purpose 
 
Provide assistance to the City of Billings Wastewater Treatment Plant to evaluate nitrification 
requirements to facilitate meeting WET testing permit requirements. Additionally HDR will 
evaluate and provide recommendations for operations procedures to improve reliability of plant 
operations.  
 
Scope 
 
Information gathered from the Process Control analysis will be used to develop additional 
nitrification options that look at partial nitrification that will meet the WET testing requirements. 
 
Information gathered from the Process Control analysis and additional follow up information 
from the Billings plant will be compared with HDR’s experiences with other successful plant 
operations around the country to make recommendations for operation procedures improvements 
as appropriate. 
 
Further follow up will be completed on various concerns throughout the plant identified by Staff 
during initial meetings and follow up meetings from the Process Control analysis. 
 
Deliverables 
 
 Technical memorandum revised from Process Control memorandum. 

 

 
(Back to Consent Agenda)
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O 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Access Easement for Foursquare Properties at Miller Crossing Subdivision  

DEPARTMENT: Public Works Department – Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:   The City owns property on the south side of the Miller 
Crossing Subdivision that Foursquare Properties would like to use for access. The developer 
originally discussed the possibility of purchasing the land the property has a main sanitary sewer 
trunk line in it so the developer and the city staff decided to pursue an easement instead. 
 
ALTERNATIVES ANALYZED:   
• Grant an easement to Foursquare Properties at Miller Crossing Subdivision 
• Do not grant an access easement to Foursquare Properties at Miller Crossing Subdivision 
 
FINANCIAL IMPACT:  No financial impact associated with approval of the easement. The 
cost of the easement is offset by the improvements that will be made to the easement by the 
Grantee. 
  
RECOMMENDATION 
 
Staff recommends that Council approve the easement to access for Foursquare Properties 
 
Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENT 
 

A. Access Easement 
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P 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: QWest Corporation Right-of-Way Easement to Relocate Data Lines as 

Required for Airport Road Project MT009. 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT: QWest Corporation is requesting a Right-of-Way 
Easement to relocate existing telephone lines that provide service to the east end of the Airport.  
These existing lines need to be relocated, as they are currently located within the construction 
area associated with the Airport Road Project MDT 009 south of the Billings Logan International 
Airport.  QWest Corporation and Bresnan are responsible for all construction costs; however, 
since the lines will be located on Airport property, we need to enter into this Right-of-Way 
Easement. 
 
FINANCIAL IMPACT:   
There will be no financial impact to the City of Billings for this Right-of-Way Easement. 
 
RECOMMENDATION 
Staff recommends that the City Council approve this Right-of-Way Easement with QWest 
Corporation to relocate telephone lines at Billings Logan International Airport. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 

(Back to Consent Agenda)
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Q 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008   
 

 
TITLE: Approval to send two officers to Calgary, Alberta, Canada for a Law 

Enforcement Bicycle Association (LEBA) Bike Instructor Course  

DEPARTMENT: Police Department 

PRESENTED BY: Rich St. John, Chief of Police 

 
PROBLEM/ISSUE STATEMENT:   Notification has been received for a Law Enforcement 
Bicycle Association (LEBA) Bike Instructor course to be held in Calgary, Alberta, Canada, from 
August 11 through August 16, 2008.   This course would enable the two officers attending to 
become certified to instruct our own officers in basic bike patrol operations; thus, saving the 
yearly cost of sending multiple officers to other locations to train.  Currently, Deputy Chief 
O’Connell is the only certified bike instructor for the department, and due to his position, he is 
not able to commit time to the training of new bike officers.  There are no other Bike Instructor 
Courses scheduled by LEBA at this time, except for the one in Calgary.  Council is being asked 
to approval this travel to Canada for two officers.   
 
FINANCIAL IMPACT:   This instructor course has been budgeted for in the FY 09 budget.  
The cost of the course would be approximately $4,140, to include registration, per diem, car 
rental, airline tickets and shipment of bicycles.   
 
RECOMMENDATION 
Staff recommends City Council’s approval to send two officers to the Law Enforcement Bicycle 
Association Bike instructor course to be held in Calgary, Alberta, Canada from August 11th 
through August 16, 2008.     
 
Approved By: City Administrator ___ City Attorney ___ 
 
  
 

(Back to Consent Agenda)
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R1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008   
 

 
TITLE: Gold Wing Road Riders Motorcycle Light Parade/Food Fair Event   

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: Dave Mumford, P.E. Public Works Director 

 
PROBLEM/ISSUE STATEMENT: Part A:  The Gold Wing Road Riders requests an evening 
motorcycle parade on July 14, 2008 starting at 10:00 p.m. lasting for approximately 30-40 
minutes long. Part B: Food Fair Event on July 15 which will include a right lane street closure 
from Montana Avenue between 23rd and 25th from 12:00 p.m. until 6:00 p.m. and then all lanes 
of Montana Avenue from east side of 23rd and 25th from 1:30 p.m. until 3:30 p.m. for a 
motorcycle performance. 
 
Recommended conditions of approval include the Gold Wing Road Riders: 
1.  Have no alcohol consumption in the public right of way 
2.  Contact all businesses and make them aware of the event as soon as possible 
3.  Clean the area to be used and provide and empty waste cans 
4.  Notify all emergency facilities, bus lines and media at least two weeks in advance of the event 
5.  Provide and install adequate traffic barricades directing motorists around closure 
6.  Coordinate with the Police and Traffic Engineering Departments to ensure proper traffic 
control and police assistance 
7.  Provide a certificate of insurance naming City of Billings as additional insured 
8.  Use option A on parade route 

 
ALTERNATIVES ANALYZED:   
1. Approve request to close streets for the event (recommended)   
2. Deny the street closures 
 
FINANCIAL IMPACT:   There is no financial impact to the City of Billings.  Police, traffic 
control and litter removal are to be paid for by the Gold Wing Road Riders. 
 
RECOMMENDATION 
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Staff recommends that Council approve both Parts A and B described above for the Gold Wing 
Road Riders Parade and motorcycle performance. 
 
Approved By: City Administrator ____ City Attorney ____ 
 
ATTACHMENTS   
A.  Right of Way Special Activity Permit  
B.  Parade route map  
C. Street Closure Maps 
D. Certificate of insurance  
E. BID Event Kit packet 
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R2 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: Big Sky State Games 5K Run  Street Closure 

DEPARTMENT: Public Works-Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Big Sky State Games requests road closures for 3rd St. West at 
Grand Ave and 3rd St. West at Parkhill from 6:00 pm - 7:00 pm and partial road closure for Virginia 
Lane and Parkhill from 6:10 pm - 7:00 pm for Friday, July 18, 2008 for its annual 5K Run. (Refer to 
attached race course) 
 
      Recommended conditions of approval include Big Sky State Games: 

• Have no alcohol consumption in the right of way 
• Clean area to be used and provide and empty waste cans 
• Notify all emergency facilities, bus lines and media as soon as possible   
• Provide and install adequate traffic barricades and signs directing motorists around closure  
• Provide a certificate of insurance naming City of Billings as additional insured                                          

 
ALTERNATIVES ANALYZED:   
1. Approve request to close streets for the event (recommended). 
2. Deny the street closures. 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than administrative time to 
process application. Police, traffic control and litter removal are to be paid for the by the Big Sky State 
Games. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the temporary street closure from 6:00 pm to 7:00 pm on 
Friday, July 18, 2008, for its annual 5K run. 
 
Approved By: City Administrator ____ City Attorney ___ 
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ATTACHMENTS   
A. Right of Way Special Activity Permit Application  
B. Course map  
C. Certificate of insurance  
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R3 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: Big Sky State Games Cycling Mountain Bike Road Closure 

DEPARTMENT: Public Works-Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:   
Big Sky State Games requests the temporary closure of Black Otter Trail from 6:00 am to 2:00 
pm for its Mountain Bike Race on Sunday, July 20, 2008. 
 
      Recommended conditions of approval include Big Sky State Games: 

• Have no alcohol consumption in the right of way 
• Clean area to be used and provide and empty waste cans 
• Notify all emergency facilities, bus lines and media as soon as possible   
• Provide and install adequate traffic barricades and signs directing motorists around closure  
• Provide a certificate of insurance naming City of Billings as additional insured  

                                                                                                                       
ALTERNATIVES ANALYZED:   
1. Approve request to temporarily close trail for the event (recommended).   
2. Deny the closure. 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than administrative time to 
process. Police, traffic control and litter removal are to be paid for the by the Big Sky State Games. 
 
RECOMMENDATION 
Staff recommends that Council approve the street closures as described above. 
 
Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENTS 
A.   Right of Way Special Activity Permit Application  
B.   Certificate of insurance  
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R4 
AGENDA ITEM: 

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, June 23, 2008 
 

 
TITLE: Big Sky State Games Triathlon Partial Street Closures 

DEPARTMENT: Public Works-Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Big Sky State Games requests partial street closures along 
several streets in the Billings Heights area, as outlined in the attached course map, for its 
Triathlon event on Sunday, July 20, 2008, beginning at 6:00 am until approximately 11:00 am.   
Big Sky State Games staff members will be manning the course to insure their participants' 
safety. 
 
Recommended conditions of approval include Big Sky State Games: 

• Have no alcohol consumption in the right of way 
• Clean area to be used and provide and empty waste cans 
• Notify all emergency facilities, bus lines and media as soon as possible 
• Provide and install adequate traffic barricades and signs directing motorists around closure  
• Provide a certificate of insurance naming City of Billings as additional insured 

                                                                                                                     
ALTERNATIVES ANALYZED:  
1. Approve request to partially close streets for the event (recommended).   
2. Deny the street closures. 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than administrative time to 
process. Police, traffic control and litter removal are to be paid for the by the Big Sky State Games. 
 
RECOMMENDATION 
Staff recommends that Council approve the closure of several streets in the Billings Heights area, 
as outlined in the attached course map, for its Triathlon event on Sunday, July 20, 2008. 
 
Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENTS     
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A. Letter from Big Sky State Games 
B. Right of Way Special Activity Permit Application  
C. Map outlining course  
D. Certificate of insurance 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Viva La Fiesta Street Closure 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: Dave Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Robin Nava requests the closure of South 28th and South 
29th on 6th Avenue South on July 25, 26, and 27 from 4:00 p.m. starting on July 25 until 6:00 
p.m. on July 27 for a Hispanic Cultural Event Celebration.  
 
Recommended conditions of approval include Viva La Fiesta: 
1.  No alcohol consumption in the public right of way 
2.  There must be a 15’ wide lane where no kiosks/booths or other objects are located so the 
emergency vehicles can access the area. 
3.  Notify all emergency facilities, bus lines and media at least two weeks in advance of the event 
4.  Provide and install adequate traffic barricades and signs directing motorists around closure 
5.  Provide certificate of insurance naming City of Billings as additional insured 
6.  Obtain a Park Use permit from the Recreation Division for the use of South Park 
7.  Notify residences and businesses within a 1 block area 
 
ALTERNATIVES ANALYZED:   
1.  Approve request to close streets for the event (recommended) 
2.  Deny the street closure 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than administrative 
time to process permit. Traffic control and litter removal are to be paid for by Viva La Fiesta 
 
RECOMMENDATION 
 
Staff recommends that Council approve the closure named above.  
 
Approved By: City Administrator ____ City Attorney ___ 
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ATTACHMENTS  
A.  Right of Way Special Activity Permit  
B.  Course Map  
C.  Certificate of insurance  
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Mexican Fiesta Street Closure 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: Dave Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Our Lady of Guadalupe Church requests the closure of  
South 29th at 6th Avenue South on August 1st and August 2nd from 12:00 p.m. Friday until 8:00 
p.m. on Saturday for a Mexican Fiesta Celebration.  
 
Recommended conditions of approval include Our Lady of Guadalupe Church: 
1.  Have no alcohol consumption in the public right of way. 
2.  Notify residences and businesses within a 1 block area 
3.  Notify all emergency facilities, bus lines and media at least two weeks in advance of the event 
4.  Provide and install adequate traffic barricades and signs directing motorists around closure 
5.  Provide certificate of insurance naming City of Billings as additional insured 
6.  Clean the area to be used after the event 
7.  Obtain a Park Use permit from the Recreation Division for the use of South Park 
 
ALTERNATIVES ANALYZED:   
1.  Approve request to close streets for the event (recommended) 
2.  Deny the street closure 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than administrative 
time to process permit. Traffic control and litter removal are to be paid for by Our Lady of 
Guadalupe Church Planning Committee.  
 
RECOMMENDATION 
 
Staff recommends that Council approve the closure named above  
 
Approved By: City Administrator ____ City Attorney ___ 
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ATTACHMENTS  
A.  Right of Way Special Activity Permit  
B.  Course Map  
C.  Certificate of insurance  
 
 



 

 190 of 362 

 



 

 191 of 362 



 

 192 of 362 



 

 193 of 362 



 

 194 of 362 

(Back to Consent Agenda) 
 



 

 195 of 362 

S 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008   
 

 
TITLE: Acceptance and Recognition of $800 Donation from United Way 

DEPARTMENT: Police Department 

PRESENTED BY: Rich St. John, Chief of Police 

 
PROBLEM/ISSUE STATEMENT: On June 3, 2008, the City received an $800 donation from 
United Way.  This donation was earmarked for pay for two airline tickets to send two officers to 
the Northwest Alcohol Conference to be held in Boise, Idaho, in July.   Council is being asked to 
accept and recognize this donation from United Way. 
 
ALTERNATIVES ANALYZED: 
• Approval and acceptance of the donation. 
• Denial and return of the donation. 

 
FINANCIAL IMPACT:   This donation has been deposited to the General Donation Account 
will be used to pay for two airline tickets.  
 
RECOMMENDATION 
Staff recommends City Council’s approval and acceptance of this $800 donation from United 
Way.   
 
 
Approved By: City Administrator ___ City Attorney ___ 
 
 
 

(Back to Consent Agenda) 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Resolution of Intent to Sell Portions of Olympic Park and the Shiloh Drain 

access property and set Public Hearing Date  

DEPARTMENT: Public Works Department – Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:   The City owns property along Shiloh Road that is need 
by MDT to construct the Shiloh Road Project. The areas are both Parks Recreation and Public 
Land (PRPL) land acquired as part of the Shiloh Drain acquisition. The sale of the land to MDT 
will not affect the remaining park land nor will it hinder the maintenance of the Shiloh Drain. 
The areas to be sold are the areas noted as Right-of-Way on the attached maps. This land is 
intended to be transferred to MDT at no cost. The entire Right-of-Way and the improvements 
will be conveyed back to the City upon completion of the project. 
 
ALTERNATIVES ANALYZED:   

1.   Approve Resolution of Intent to Sell portions of Olympic Park and the Shiloh Drain 
property and set a public hearing for July 14, 2008. 

2. Do not approve the Resolution of Intent to Sell portions of Olympic Park and the Shiloh 
Drain property. 

 
FINANCIAL IMPACT:  There is no financial impact to the City 
  
RECOMMENDATION 
 
Staff recommends that Council approve the Resolution of Intent to Sell portions of Olympic Park and 
the Shiloh Drain access property and set a public hearing for July 14, 2008. 
 
Approved By: City Administrator ____ City Attorney ___ 
ATTACHMENT 
 
A. Maps depicting areas proposed to be Sold 
B.  Resolution of Intent to Sell 
 



 

 197 of 362 

 
 
 

 
 



 

 198 of 362 

 
 
 
 
 



 

 199 of 362 

 
 

 
 
 



 

 200 of 362 

 
 

 
 
 



 

 201 of 362 

 
 



 

 202 of 362 

 
 
 

 
 



 

 203 of 362 

 
 

 
 

 



 

 204 of 362 

 
 
 
 
 



 

 205 of 362 

RESOLUTION 08-___________ 
 
 

A RESOLUTION PURSUANT TO BILLINGS, MONTANA CITY CODE, 
ARTICLE 22-900: SALE, DISPOSAL OR LEASE OF CITY PROPERTY, 
DESCRIBING THE PROPERTY TO BE SOLD, DECLARING THE  
INTENT OF THE CITY TO DISPOSE OF THE PROPERTY AND 
AUTHORIZING CITY OFFICIALS TO PROCEED. 
 
 

 WHEREAS, the City of Billings finds it necessary or desirable to dispose of 
property it currently owns, located on Shiloh Road in the City of Billings, Yellowstone 
County, Montana, as follows; 
 

Parcel No. 22 on Montana Department of Transportation Project MT 1031(4), as 
shown on the Right of Way plan for said project recorded in the office of the 
County Clerk and Recorder of Yellowstone County, Montana.  Said parcel is also 
described as tracts of land in E½NE¼ of Section 15; and the SE¼SE¼ of 
Section 3, Township 1 South, Range 25 East, P.M.,M., Yellowstone County, 
Montana, as shown by the shaded areas on the plat, consisting of 5 sheets, 
attached hereto and made a part hereof, containing a total area of 0.668 ha (1.65 
acres), more or less. 

  
  

Parcel No. 25 on Montana Department of Transportation Project MT 1031(4), as 
shown on the Right of Way plan for said project recorded in the office of the 
County Clerk and Recorder of Yellowstone County, Montana.  Said parcel is also 
described as tracts of land in Ann Ross Park, Block 1 and Ann Ross Park, Block 
4 of the plat of the Village Subdivision, in the City of Billings, according to the 
official plat on file in the office of the Clerk and Recorder of Yellowstone County, 
Montana, under Document No. 3324330, as shown by the shaded areas on the 
plat, consisting of 3 sheets, attached hereto and made a part hereof, containing 
an area of 0.228 ha (0.56 acre), more or less. 

  
  

Parcel No. 31 on Montana Department of Transportation Project MT 1031(4), as 
shown on the Right-of-Way plan for said project recorded in the office of the 
County Clerk and Recorder of Yellowstone County, Montana.  Said parcel is also 
described as a tract of land in the Park in Block 16 of the Olympic Park 
Subdivision in the City of Billings, Montana, according to the official plat thereof, 
recorded under Document No. 1140076, in the office of the Clerk and Recorder 
of Yellowstone County, Montana, as shown by the shaded area on the plat, 
consisting of 2 sheets, attached hereto and made a part hereof, containing an 
area of 272 m2 (2,928 sq. ft.), more or less.  
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Parcel No. 83 on Montana Department of Transportation Project MT 1031(4), as 
shown on the Right-of-Way plan for said project recorded in the office of the 
County Clerk and Recorder of Yellowstone County, Montana.  Said parcel is also 
described as a tract of land in a Park located in Missions United Subdivision, in 
the City of Billings, Montana, according to the official plat thereof, on file and of 
record in the office of the Clerk and Recorder of Yellowstone County, Montana, 
under Document No. 3135018, as shown by the shaded area on the plat, 
consisting of 1 sheet, attached hereto and made a part hereof, containing an 
area of 122 m² (1,313 sq. ft.), more or less.   

  
 
 
 WHEREAS, Article 22-900 BMCC requires the city to declare its intention to dispose of such 
lands, giving the public the opportunity to be heard regarding such action, and setting a public 
hearing date, and  
 
 WHEREAS, Article 22-900 BMCC also requires that all property owners within three hundred 
(300) feet of the exterior boundaries of said property, be notified by mail, fifteen (15) days in advance 
of the time, date, place of public hearing and the existing and proposed use. 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF BILLING, 
MONTANA, AS FOLLOWS: 
 
 PUBLIC HEARING.  The public hearing date has been set for July 14, 2008, at 6:30 o’clock p.m. 
in the Council Chambers, located on the Second Floor of the Police Facility, 220 North 27th Street, 
Billings, Montana.  The City Clerk is hereby directed to publish notice of the public hearing in The 
Billings Times in its regular issue on June 26th and July 3rd, 2008, and to mail a copy of such notice to all 
property owners within the three hundred (300) foot notification area. 
 
 APPROVED AND PASSED by the City Council of the City of Billings this 23rd day of June, 
2008. 
 
       THE CITY OF BILLINGS: 
 
 
       BY:__________________________________ 
        RON TUSSING, MAYOR 
       
 
 
ATTEST:  
 
 
BY:_____________________________________ 
      CARI MARTIN, CITY CLERK 
 

(Back to Consent Agenda) 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Resolution of Intent to Issue Tax Increment Finance Bonds  

DEPARTMENT: Administration 

PRESENTED BY: Bruce McCandless, Asst. City Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City Council will consider adopting a Resolution of 
Intent to Issue Tax Increment Finance (TIF) bonds.  The bond proceeds will be used to improve 
King Avenue East between South Billings Blvd. and Orchard Lane and other nearby streets and 
intersections.  The improvements are associated with the Foursquare Properties/South Billings 
Center LLC retail center that is planned for the south side of King.  All of the increment from 
that project will be dedicated to the bond payments.  The estimated amount of bonds to be issued 
is $5 million.    
 
ALTERNATIVES ANALYZED:  The City Council may: 

• Approve the Resolution of Intent to issue bonds to pay for the construction project. 
• Initiate formation of a Special Improvement District to pay for the construction project.   

 
FINANCIAL IMPACT:  The estimated bond total is $5 million.  Construction costs are 
estimated to be $4.3 million.  Issuance costs, bond reserve and capitalized interest are estimated 
to be $700,000.  The annual debt service will be approximately $440,000 and the annual 
increment is estimated to be $500,000 in 2010 and increasing thereafter.  
 
RECOMMENDATION 
Staff recommends that Council approve the Resolution of Intent to Issue Tax Increment Bonds in 
the amount of $5 million that will be used to improve King Avenue East between South Billings 
Blvd. and Orchard Lane.   
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
A: Resolution on Intent  
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INTRODUCTION 
The City Council will consider adopting a Resolution of Intent to Issue Tax Increment Finance 
(TIF) bonds for improving King Avenue East between South Billings Blvd. and Orchard Lane.  
The improvements are associated with the Foursquare Properties/South Billings Center LLC 
retail center that is planned for the south side of the street. 
 
PROCEDURAL HISTORY  
Property annexed     May 29, 2007 
Development Agreement approved   September 10, 2007 
Tax Increment District formed   December 10, 2007(and re-adopted 5/12/08) 
Resolution of Intent     June 23, 2008 
Resolution authorizing bond sale and parameters July 14, 2008 
Approve construction contract   July 14, 2008 
 
ALTERNATIVES ANALYSIS  
The City Council approved a development agreement with Foursquare in September, 2007 that 
obligates the developer to construct offsite public improvements that are needed to support the 
shopping center.  The development agreement is a condition of annexing the property.  The 
agreement states a preference to issue TIF bonds to finance the improvements but if the City 
cannot issue those bonds, it will attempt to create a Special Improvement District (SID) to 
finance them.  The City’s finance staff and financial advisor believe that TIF bonds can be issued 
for the project and that the increment will retire the bonds.  However, the Council has the option 
of not issuing TIF bonds and to instead create an SID.  That option would cost the City of 
Billings approximately $2 million and SIDs are subject to protest by affected property owners.  If 
the City issues TIF bonds, the developer will agree to guarantee bond debt payments in the event 
that insufficient tax increment is available.   
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS  
Issuing bonds to finance this project is consistent with the South Billings Boulevard Urban 
Renewal District plan that was adopted by the Council in December, 2007 and in May, 2008.  
The Urban Renewal Plan is consistent with the 2003 City/County Growth Policy. 
 
RECOMMENDATION 
Staff recommends that Council approve the Resolution of Intent to Issue Tax Increment Bonds in 
the amount of $5 million that will be used to improve King Avenue East between South Billings 
Blvd. and Orchard Lane.   
 
 
 
ATTACHMENT 
A: Resolution of Intent 
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AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Second Reading of an Ordinance Expanding Ward I:  Annexation #08-07 

DEPARTMENT: Planning and Community Services Department 

PRESENTED BY: Juliet Spalding, AICP, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On May 27, 2008, the City Council approved the 
annexation of a 4.76-acre property located on the northeast corner of King Avenue East and 
Calhoun Lane.  The request for annexation was submitted by Robert Medvec, the owner of the 
property.  Upon annexation, the property must be added to one of the City’s election wards.  The 
first reading and public hearing on the ordinance to add the property to Ward I was conducted at 
the June 9, 2008 Council meeting.   
 
FINANCIAL IMPACT:  There are no direct financial impacts if this ordinance is approved. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the second reading of this ordinance that adds 
property to City Ward I. 
 
 
Approved by:  City Administrator _____   City Attorney _____ 
 
 
ATTACHMENT 
 

A. Ward Ordinance and Exhibit A 
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ATTACHMENT A 
 
 

ORDINANCE NO. 08-_____ 
 

AN ORDINANCE OF THE CITY OF BILLINGS, AMENDING BILLINGS 
MUNICIPAL CODE, CHAPTER 11, ELECTIONS, IN PARTICULAR, 
SECTION 11-102(c), WARD BOUNDARIES; AND CHANGING THE 
WARD BOUNDARIES ESTABLISHED THEREIN BY ADDING 
CERTAIN NEWLY ANNEXED REAL  PROPERTY TO WARD I 
PROVIDING FOR CERTIFICATION AND REPEALING OF ALL 
ORDINANCES AND RESOLUTIONS INCONSISTENT THEREWITH. 

 
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, 
MONTANA: 
 

1.  AMENDMENT.  Pursuant to Billings Municipal Code, Section 11-102(c) and the State 
Law, Billings Municipal Code, Section 11-102(c) Ward Boundaries is hereby amended 
by adding to the following designated Ward the following described real property: 

 
A tract of land situated in the SW1/4 of Section 9, T.1S., R.26E., P.M.M., 
Yellowstone County, Montana, more particularly described as: 
Tract 1, Certificate of Survey No 2350, Recorded November 18, 1985, under 
Document No. 1372518, Records of Yellowstone County. 
Including all adjacent right-of-way of Calhoun Lane. 
Containing 4.765 gross acres and 4.345 net acres. 
(# 08-07) See Exhibit “A” attached 

 
2. CERTIFICATION.  Pursuant to M.C.A. Section 13-3-103, the above change and 

alteration is hereby certified to the election administrator by the City Council, and the 
City Administrator or his designee is hereby directed to certify the changes and 
alterations and to deliver a map showing the boundaries of the ward, the streets, avenues 
and alleys by name and the ward by number, to the election administrator not more than 
ten (10) days after the effective date of this ordinance. 

 
3. REPEALER.  All other ordinances, sections of the Billings Municipal Code and 

ordinances inconsistent herewith are hereby repealed. 
 
PASSED by the City Council on the first reading this 9th day of June, 2008. 
 
PASSED by the City Council on the second reading this 23rd day of June, 2008. 
     

 
THE CITY OF BILLINGS: 
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      ______________________________ 
      Ron Tussing, MAYOR 
ATTEST: 
 
 
BY:__________________________ 

Cari Martin, CITY CLERK 
  
 

 
(AN 08-07) 
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AGENDA ITEM: 

 
 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Preliminary Subsequent Minor Plat of Amended Lot 3, Block 3, Weil 

Subdivision  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: David Green, Planner I 

 
PROBLEM/ISSUE STATEMENT:  On May 15, 2008, the subdivider applied for preliminary 
subsequent minor plat approval of Amended Lot 3, Block 3, Weil Subdivision, which contains 
two lots on approximately 1.1 acres for commercial development.  The subject property is 
located east of Mullowney Lane on the east side of Weil Street one half block north of Holiday 
Avenue.  The property is vacant land and is zoned Highway Commercial (HC).  The owner is 
Scott Winchell and Engineering, Inc. is the agent.  
   
ALTERNATIVES ANALYZED:  In accordance with state law, the City Council has 35 
working days to act upon this subsequent minor plat; the 35 working day review period for the 
proposed plat ends on July 3, 2008.  State and City subdivision regulations also require that 
preliminary plats be reviewed using specific criteria, as stated within this report.  The City may 
not unreasonably restrict an owner’s ability to develop land if the subdivider provides evidence 
that any identified adverse effects can be mitigated.  Within the 35 day review period, the City 
Council is required to:  
 

1. Approve; 
2. Conditionally Approve;  or 
3. Deny the Preliminary Plat 

 
FINANCIAL IMPACT:   Should the City Council approve the preliminary plat, the subject 
property may further develop under private ownership, resulting in additional tax revenues.   
 
RECOMMENDATION 
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Staff recommends the City Council conditionally approve the preliminary subsequent minor plat 
of Amended Lot 3, Block 3, Weil Subdivision and adopt the Findings of Fact as presented in the 
staff report to the City Council.   

 

Approved by:  City Administrator _____  City Attorney _____ 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Findings of Fact  
C. Mayor’s Approval Letter 
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INTRODUCTION  
On May 15, 2008, the subdivider applied for preliminary subsequent minor plat approval of 
Amended Lot 3, Block 3, Weil Subdivision, which contains two lots on approximately 1.1 acres 
for commercial development.  The subject property is located east of Mullowney Lane on the 
east side of Weil Street one half block north of Holiday Avenue.  The property is vacant land and 
the properties around the subject property have been developed as commercial and industrial 
businesses.  The owner is Scott Winchell and Engineering, Inc. is the agent.  The subject 
property is zoned HC. 
 
PROCEDURAL HISTORY 

• On February 21, 2008, a pre-application meeting was conducted for the proposed 
subdivision. 

• On May 15, 2008, an application for a preliminary subsequent minor subdivision was 
submitted to the Planning Division. 

• On June 23, 2008, the City Council will vote to approve, conditionally approve, or deny 
the preliminary plat for the proposed minor subdivision. 

 
BACKGROUND 
General location:  East of Mullowney Lane on the east side of Weil 

Street one half block north of Holiday Avenue. 
 
Legal Description: Lot 3, Block 3, Weil Subdivision 
 
Subdivider/Owner: Scott Winchell 
 
Engineer and Surveyor: Engineering Incorporated 
 
Existing Zoning: HC 
 
Existing land use: Vacant Land 
 
Proposed land use: Commercial Development 
 
Gross area:     1.1 acres 
 
Net area:     1.1 acres 
 
Proposed number of lots:   2 
 
Lot size:     Max: .6 acres     
     Min.: .5 acres  
 
Parkland requirements: Parkland dedication is not required as this is a 

commercial subdivision. 
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ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potential negative 
effects of the subdivision. When negative effects are identified it is the subdivider’s 
responsibility to mitigate those effects.  Various City departments have reviewed this application 
and provided input on effects and mitigation.  The Planning Division develops and recommends 
conditions of approval that are based on departmental comments.  The Findings of Fact, which 
are presented as an attachment, discuss the potential negative impacts of the subdivision and the 
following conditions of approval are recommended as measures to further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to reasonably 
minimize potential adverse impacts identified within the Findings of Fact:   

 
1. To ensure the provision of easements and minimize effects on public health and safety, the 

subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the final plat. (Recommended by the Engineering Division)  

 
2. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
3. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
VARIANCES REQUESTED 
None 
 
STAKEHOLDERS 
A public hearing is not scheduled for the City Council meeting; however nearby 
property/business owners may attend the City Council meeting.  The Planning Division has 
received no public comments or questions regarding the proposed subdivision.   
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the 2005 Transportation Plan Update, and Heritage Trail 
Plan are discussed within the Findings of Fact. 
 
RECOMMENDATION 
Staff recommends the City Council conditionally approve the preliminary subsequent minor plat 
of Amended Lot 3, Block 3, Weil Subdivision and adopt the Findings of Fact as presented in the 
staff report to the City Council.   

 



 

 223 of 362 

ATTACHMENTS 
A. Preliminary Plat  
B. Findings of Fact  
C. Mayor’s Approval Letter 
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ATTACHMENT A 
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 ATTACHMENT B 
           Findings of Fact 

Staff is forwarding the recommended Findings of Fact for the preliminary subsequent minor plat 
of Amended Lot 3, Block 3, Weil Subdivision for review and approval by the City Council.  
These findings are based on the preliminary plat application and supplemental documents and 
address the review criteria required by the Montana Subdivision and Platting Act (76-3-608, 
MCA) and the City of Billings Subdivision Regulations (23-303(H)(2), BMCC). 
 
A.  What are the effects on agriculture, local services, the natural environment, wildlife and 
wildlife habitat and public health, safety and welfare? (76-3-608 (3)(a), MCA) (23-
302(H)(2), BMCC) 
 
1.  Effect on agriculture and agricultural water user facilities 
The proposed subdivision should have no effect on agriculture or agricultural water user 
facilities.  The subject property is not currently used for agriculture and no irrigation facilities are 
located on the subject property.   
 
2.  Effect on local services 

a. Utilities –Water to the subject property will be extended from a 12 inch water line that is 
in Weil Street at the time of lot development.  There is currently one water service to one 
of the proposed lots in this subdivision, one additional service will be required to the 
second lot. Sanitary sewer will be extended from an 8 inch sanitary sewer line also within 
Weil Street.  There is currently one sanitary sewer service to one of the proposed lots in 
this subdivision, one additional service will be required to the second lot. These services 
will be installed at the time of development.   

 
b. Stormwater –As specified in the submitted SIA, onsite storm drainage shall comply with the criteria set forth 

by the City of Billings Stormwater Management Manual and will be subject to review and approval by the 
Engineering Division.   

c. Solid waste - The City of Billings will provide solid waste collection and disposal.  The 
City’s landfill has adequate capacity for solid waste from this development. 

 
d. Streets – Access to each lot will be via individual accesses from Weil Street.  Weil Street 

is a paved road with curb and gutter.  There will be no other street improvements required 
at this time.  

 
e. Emergency services - The Billings Police and Fire Departments will respond to 

emergencies within the proposed subdivision.  The nearest fire station is located at 604 
South 24th Street West (Station #5).   

 
f. Parks and Recreation – As this is a commercial development the subdivider is not 

required to provide parkland.  
 
3.  Effect on the natural environment 
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A geotechnical study was submitted with this application and has been determined sufficient by 
the Building Official.  Once the building locations and sizes are finalized, further geotechnical 
studies will be required to determine specific design level geotechnical recommendations. 
 
4.  Effect on wildlife and wildlife habitat 
The proposed subdivision should not affect wildlife or habitat.  There are no known endangered 
or threatened species on the property.  However, there is a statement in the SIA, that lot owners 
should be aware that interactions with wildlife could occur and that any damage to property is 
the lot owner’s responsibility.  
 
5.  Effect on the public health, safety and welfare  
The subdivision should not negatively affect public health or safety.  The subject property is not 
within a mapped floodway or flood zone.  There are no obvious threats to public health, safety or 
welfare. 
 
B.  Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC) 
 
An Environmental Assessment is not required, as this is a minor plat. 
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 Growth 
Policy, the Urban Area 2000 Transportation Plan and the Heritage Trail Plan? (23-301, 
BMCC) 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 

 
• Predictable land use decisions that are consistent with neighborhood character and land 

use patterns. (Land Use Element Goal, Page 5) 
 

The proposed subdivision is consistent with the surrounding neighborhood with 
commercial and industrial uses surrounding the subject property.  

 
• New developments that are sensitive to and compatible with the character of adjacent City 

neighborhoods and County townsites.  (Land Use Element Goal, Page 6) 
 

The subject property is compatible with the commercial and industrial uses within the 
surrounding neighborhood. 

 
• Contiguous development focused in and around existing population centers separated by 

open space. (Land Use Element Goal, Page 6) 
 

The subject property is located in a developed portion of the city and development of the 
subject property is considered infill development. 
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 2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision adheres to the goals and objectives of the 2005 Transportation Plan 
Update and preserves the street network and street hierarchy specified within the plan.   No 
improvements are required for Weil Street at this time.   
 
3.  Heritage Trail Plan 
The Heritage Trail does not identify a trail corridor within this subdivision.   
 
D.  Does the subdivision conform to the Montana Subdivision and Platting Act and to local 
subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC) 
 
The proposed subdivision satisfies the requirements of the Montana Subdivision and Platting Act 
and conforms to the design standards specified in the local subdivision regulations.  The 
subdivider and the local government have complied with the subdivision review and approval 
procedures set forth in the local and state subdivision regulations.  
 
E. Does the subdivision conform to sanitary requirements?  (23-408, BMCC) 
 
The property will be served by public water and sewer services from Weil Street so it will 
conform to sanitary requirements.   
 
F.  Does the proposed subdivision conform to all requirements of the zoning in effect? (23-
402, BMCC) 
 
The subject property shall comply with the standards set forth in Section 27-309, BMCC for the 
HC zoning district.   
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC) 
 
The City Engineering Division will work with the utility companies to provide easements in 
acceptable locations on the plat.  The City maintains that utility easements provided on front lot 
lines creates conflicts with sanitary water and sewer lines and have requested that they be located 
on the rear and sides of lots for public health and safety.  Condition #1 requires the subdivider to 
work with the City Engineering Division and the private utility companies to provide acceptable 
utility easements on the plat. 
 
H.  Does the proposed plat provide legal and physical access to each parcel within the 
subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-406, 
BMCC) 
 
Access to the lots will be via private drives from Weil Street. 
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CONCLUSIONS OF FINDING OF FACT 
• The preliminary plat of Amended Lot 3, Block 3, Weil Subdivision does not create any 

adverse impacts that warrant denial of the subdivision. 

 
• The proposed subdivision conforms to several goals and policies of the 2003 Growth Policy 

and does not conflict with the 2005 Transportation Plan Update or the Heritage Trail Plan.   
 
• The proposed subdivision complies with state and local subdivision regulations, local zoning, 

and sanitary requirements and provides legal and physical access to each lot. 
 
• Any potential negative or adverse impacts will be mitigated with the proposed conditions of 

approval. 
 
Approved by the Billings City Council, June 23, 2008 
 
 
____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT C 
Mayor’s Approval Letter 

 
June 23, 2008 
 
Scott Winchell 
P.O. Box 22967 
Billings, MT 59104 
 
Dear Property Owner: 
 
On June 23, 2008, the Billings City Council conditionally approved the preliminary plat of 
Amended Lot 3, Block 3, Weil Subdivision, subject to the following conditions of approval: 
 

1. To ensure the provision of easements and minimize effects on public health and safety, the 
subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
2. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
3. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
Should you have questions please contact David Green with the Planning Division at 247-8654 
or by email at greend@ci.billings.mt.us 
 
Sincerely, 
 
 
_____________________________ 
Ron Tussing, Mayor 
 
 
pc:  Peter Knapp, Engineering Incorporated 
 

(Back to Consent Agenda) 
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X 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Final Plat of Amended Lot 3B, Block 14, Sunnyside Subdivision, 3rd 

Filing 

DEPARTMENT: Planning and Community Services 

PRESENTED BY:      David Green, Planner I  

 
PROBLEM/ISSUE STATEMENT:  The final plat of Amended Lot 3B, Block 14, Sunnyside 
Subdivision, 3rd Filing, is being presented to the City Council for approval.  The subject property 
is zoned Residential 6000 (R-60) and is located on the northeast corner of the intersection of 
North 23rd Street and 10th Avenue South. On February 23, 2008, the City Council conditionally 
approved the 2-lot subsequent minor plat on 14,000 square feet of land for residential 
development.  The owners are Dennis, Marlene, Nikki, and Michael Olson. The representing 
agent is Soelter Survey. 
 
The City Council conditions of approval have been satisfied and the City Attorney has reviewed 
and approved the subdivision plat and the associated documents.  Upon City Council approval, 
these documents are appropriate as to form for filing with the Yellowstone County Clerk and 
Recorder. 
 
FINANCIAL IMPACT: Should the City Council approve the final plat, the subject property 
will further develop, resulting in additional tax revenues for the City. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the final plat of Amended Lot 3B, Block 14, 
Sunnyside Subdivision, 3rd Filing. 

 

Approved By: City Administrator ____ City Attorney ____ 
 
 
ATTACHMENT 
A: Final Plat 
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ATTACHMENT A 

 
 

(Back to Consent Agenda) 
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Y1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $3,321,371.24  have been 
audited and are presented for your approval for payment.  A complete listing of the claims dated  
May 23, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
  
 

(Back to Consent Agenda) 
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Y2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $834,127.03  have been audited 
and are presented for your approval for payment.  A complete listing of the claims dated  
May 30, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
  
 

(Back to Consent Agenda) 
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2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Housing Authority’s Westchester Square Project - HOME Allocation 

DEPARTMENT: Planning & Community Services Department 

PRESENTED BY: Brenda Beckett, Community Development Manager 

 Candi Beaudry, Planning & Community Services Director 

 
PROBLEM/ISSUE STATEMENT:   
The Community Development Division received a proposal from the Housing Authority of 
Billings for $300,000 to fund the construction of three affordable rental housing units located at 
1546 Westchester Square in the Billings Heights area.  The project will consist of a duplex and a 
single-family unit as per the zoning requirements and will serve those households considered 
very low income at less than 50% of the area median income for Billings. The project will be 
affordable for very low income households for a minimum of 30 years, meeting a need identified 
in the December 2004 Housing Needs Analysis.   
 
Two of the units will have two bedrooms and one unit will have three bedrooms. The three-
bedroom unit will be fully handicap accessible. In addition, all three units will be constructed 
utilizing Universal Design concepts to ensure the units can accommodate the disabled. Staff is 
recommending a total funding allocation of $200,000 which is 36% of total project costs. 
 
ALTERNATIVES ANALYZED:  1) Fund the request and secure the City’s affordable housing 
investment in Billings, which would ensure HUD commitment compliance for allocations 
through FY2008-2009; (2) To not assist with funds for the project. By not funding this project, 
the Housing Authority would have to secure conventional financing to complete the project 
which would increase costs which would be passed on to the renters.  
 
FINANCIAL IMPACT:   
HOME Investment Partnership program funds are provided by HUD to the City for affordable 
housing projects. Funding the $200,000 to the Housing Authority from CDBG and HOME funds 
allocate available affordable housing funds for FY2008-2009. 
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RECOMMENDATION 
Staff recommends that Council approve the Community Development Board’s recommendation 
and authorize a $200,000 grant from FY2008-2009 funding to the Housing Authority for the 
Westchester Square project. These funds will be used by the Housing Authority to construct 
three units of affordable rental housing at 1546 Westchester Square in the Billings Heights.   
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS 
 
A: Vicinity Map and Site Plans for 1546 Westchester Square (4) 
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INTRODUCTION 
The City of Billings conducted a Housing Needs Analysis in December 2004 in which the 
combination of the household forecast and housing needs surveys were the basis for the housing 
needs assessment and the determination of the priorities to meet those needs.  This report lists the 
critical concerns identified related to rental housing. They were affordability, condition and 
rental deposits and application fees. Mail survey respondents indicated that low income 
residents, elderly residents and single mothers / parents with children were three of the four top 
groups of people in the community that have the greatest unmet housing need.  With the variety 
of bedroom sizes, including the larger ones this project is proposing, it would help to meet those 
needs. 
 
The 2005 Housing Needs Assessment indicates that twice as many renters as homeowners are 
cost burdened or paying more than 30% of their income for their housing costs.  It also showed 
two-thirds of renter households are considered low income and 32% of the total renter 
households are cost burdened, and living in overcrowded and / or substandard housing. 
 
There are 5,637 renter households under 50% of the median family income. This report indicates 
67.5%, of the renter households with incomes at or below 50% area median income (which is the 
income group this project is targeting) are cost burdened.  This translates into approximately 
3,805 households that could benefit from this project.   
 
Almost 34% of the survey respondents indicated that affordable rental housing was a need poorly 
or not met, and 31.8% said affordable rental units were the most needed housing type in our 
community; the second most needed housing type, only behind affordable single family homes 
for purchase.  The Census Tract the project is located in is 70 - 100% low to moderate income. 
 
This project meets the following three strategies in the City’s Consolidated Plan:  

• Promote new affordable housing opportunities; and 
• Promote the preservation and revitalization of the community’s older neighborhoods 

where the affordable housing stock is located. 
 
Additionally, this project will create in-fill development in an existing neighborhood and will 
provided much-needed affordable housing options in the Heights with access to the local bus 
routes. 
 
PROCEDURAL HISTORY 

• April 3, 2002 - The Housing Authority of Billings purchased the 16,000 square foot 
vacant lot for $31,000.  The property was appraised in April 2008 for $63,000. 

• March 4, 2008 - The Housing Authority made a presentation to the Community 
Development Board in preparation for grant application submittal. 

• March 27, 2008 - The Community Development Division receives a completed 
application for $300,000 in HOME funding for the construction of the project.   
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• May 12, 2008 - City Council approves the final budget recommendations made by the 
Community Development Board which allocates $200,000 in new HOME funding for 
FY2008-2009 for affordable housing development. 

 
BACKGROUND 
Task Force and Community Input – the Housing Authority has made a presentation to the 
Heights Task Force. Letters of support for the project submitted with the application include: 
Congressman Denny Rehberg; Carl Visser / HRDC; Kathy Shandera and Caron Burton / United 
Way; Paul Chinberg / Family Services, Inc.; and Ramona Bruckner / RSVP Yellowstone County 
Council on Aging. 
 
HOME Section 504 Requirements call for one unit to be specifically designed for sensory 
impaired with an additional unit handicap accessible, although all three units will be constructed 
with Universal Design concepts and the three bedroom unit will be constructed as a fully-
accessible unit.   
 
Organizational Strengths  
The Housing Authority has successfully managed two City of Billings HOME grants which 
resulted in 16 units at Spring Gardens and 8 units at Old Town Square. All of their projects have 
come in on time and on budget. The Housing Authority owns and operates 400 affordable 
housing units, 274 of which are public housing. The Housing Authority submitted an extensive 
management plan with their application and they have very well-thought out and fully developed 
management policies and procedures; all of which comply with the Montana Residential 
Landlord Tenant Act.  
 
Other considerations during the project review 
The property is located within the City limits and is located in the Billings Heights area.  Parking 
& landscaping are required and are being included in the site plan.  Utilities are available at the 
site. Environmental Review issues are not anticipated at the site as the lot is located in a 
developed residential area in the Billings Heights and is not located adjacent to the airport, PCE 
contamination site, or a four-lane street. 
 
Financial Plan 
Sources of funds to complete the project financing are as follows: 

City of Billings HOME funds requested  $    300,000 
Housing Authority funding   $    197,000 
Housing Authority’s land - current value  $      53,000 
                                                    Total Sources: $    550,000 
 

The land has been appraised and is now valued at $66,000 which the City can consider match 
funding along with the $197,000 cash allocated to the project, creating a $263,000 match for the 
$200,000 HOME grant. The Housing Authority will either need to dedicate an additional 
$100,000 to the project or will secure financing. 
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HOME Requirements Review 
The total square footage of the proposed units is 2,949 and the cost per square foot is $135 and 
$50,000 for the site work. The Housing Authority is proposing all three units be HOME assisted. 
With a $200,000 HOME grant, the HOME per unit subsidy is $$66,000; well below the 
maximum subsidy allowed by Federal Regulation. The maximum allowable HOME allocation 
for this project is $397,608 according to Billings’ Section 221(d)(3) per-unit subsidy limit at 
185% (limit current as of June 2007). Staff is recommending a total funding allocation of 
$200,000 which is 36% of total project costs.   
 
Projects previously funded include the Acme for $143,400 which included 19 units that were 
HOME assisted and cost per unit was $7,547.  The Housing Authority of Billings, Town Square 
apartments was funded at $187,000 for 16 units which was $11,688 per unit cost.  The Schwend 
apartments final cost per unit was $27,533. 
 
The HOME 25% match requirement is being met through the Housing Authority’s reserve 
funding and the land donation, which totals $263,000.  
 
ALTERNATIVES ANALYZED  
1) Fund the request and secure the City’s affordable housing investment in Billings which would 
ensure HUD commitment compliance for allocations through FY2008-2009; (2) To not assist 
with funds for the project. By not funding this project, the Housing Authority would have to 
secure additional conventional financing to complete the project which would increase costs 
which would be passed on to the renters.  
 
STAKEHOLDERS 

 Heights Community Development Task Force. 
 Low Income families and individuals in the community. This project is targeted to 

families and individuals under 50% AMI. 
 Disabled individuals and families in the community. All of the units in the proposed 

project will be constructed using Universal Design concepts and will be accessible. 
 Surrounding property owners. By funding this project, a new, high-quality family 

housing complex with numerous amenities to complement the neighborhood will be 
constructed.  This will have a positive impact on the surrounding property owners 
through increasing the value of their homes and the neighborhood as a whole.   

 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
This project meets the following three strategies in the City’s Consolidated Plan:  

• Promote new affordable housing opportunities; and 
• Promote the preservation and revitalization of the community’s older neighborhoods 

where the affordable housing stock is located. 
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The project would also provide in-fill development in accordance with the 2003 Growth Policy.  
 
 
 
SUMMARY 
An overall review of the funding for the project reveals it to be consistent with other similar 
projects that the City has funded.  The HOME subsidy amount being requested is consistent with 
the number of HOME assisted units, and is not over subsidy limitations.  Match requirements are 
being appropriately met, as well as Section 504 requirements and ADA accessibility. This 
project is also consistent with the City’s Consolidated Plan. 
 
There is a demonstrated need for these types of units, as evidenced through data from the recent 
Housing Needs Assessment.  The Housing Authority has extensive experience, both in 
developing and managing affordable housing projects and is knowledgeable of the HOME 
program requirements as well.  The City has had partnered successfully with the Housing 
Authority with a number of projects and a positive relationship has been developed. 
 
RECOMMENDATION 
Staff recommends that Council approve the Community Development Board’s recommendation 
and authorize a $200,000 grant from FY2008-2009 funding to the Housing Authority for the 
Westchester Square project. These funds will be used by the Housing Authority to construct 
three units of affordable rental housing at 1546 Westchester Square in the Billings Heights.   
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS 
A: Vicinity Map and Site Plans for 1546 Westchester Square (4) 
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3 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Volunteers of America’s Homeless Veteran’s Transitional Housing 

Project  

DEPARTMENT: Planning and Community Services Department 

PRESENTED BY: Brenda Beckett, Community Development Division Manager 

 Candi Beaudry, Planning and Community Services Department Director 

 
PROBLEM/ISSUE STATEMENT:   
In April 2008, Volunteers of America (VOA) submitted a grant application to the Veteran’s 
Administration to provide transitional housing for 20 homeless veterans in Billings. VOA 
representatives made an announcement on June 2, 2008, that they have cleared the first round of 
application review for this project. For the second round of consideration, the Veteran’s 
Administration has tasked VOA to further site development plans and to gain additional 
community support for land acquisition.  

The current site selected for the project is along the 700 block of Lake Elmo Drive. VOA has 
allocated $710,000 in funding toward this project and the total project costs are estimated at over 
$2 million. According to CDBG regulations, this project is eligible for CDBG funding as 
assistance to support the construction of new residential housing to benefit low-moderate income 
households. Assistance provided for this project will be limited to land acquisition to enable the 
property to be used for new housing construction. Land costs are estimated at $415,000.   

Funding was allocated in FY2007-2008 for a pilot project, Rehabilitation / Acquisition, which 
was allocated to support the purchase and rehabilitation of a foreclosed property for resale to a 
low income first time homebuyer. Staff reviewed foreclosed property listing for the past year and 
has not found a suitable property for the project.   
 
ALTERNATIVES ANALYZED: 1) Allocate the available $30,000 as a grant for allowed 
CDBG land acquisition pending full application should the project be funded through the 
Veteran’s Administration; or 2) Not allocate funding to the project. 
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FINANCIAL IMPACT:  Adverse financial impact is not anticipated. Funding for the 
Acquisition / Rehab project was allocated at $30,000 in FY07-08.  
 
 
 
 
RECOMMENDATION 
Staff recommends the Council re-allocate the $30,000 allocated in FY07-08 to the Acquisition / 
Rehab project to the VOA Homeless Veteran’s Transitional Housing Project for land acquisition, 
pending full application and subrecipient agreement terms should the project be funded through 
the Veteran’s Administration.  
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
A:  Billings VA Transitional Housing Prospectus (17) 
B:  Vicinity Maps (2) 
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INTRODUCTION 
Local support must be secured for land acquisition in order to further VOA’s application to the 
Veteran’s Administration to provide transitional housing for veterans experiencing 
homelessness.  
 
PROCEDURAL HISTORY  

• February 13, 2008 - VOA approached City staff during the Social Enterprise Conference 
regarding a request made by the Veteran’s Administration’s for VOA to apply for the 
funding for a project in Billings. 

• February 25, 2008 - City staff held an introductory meeting at the Parmly Billings 
Library for VOA to present the project to local homeless service providers. Providers 
were asked to supply feedback regarding the project and letters of support.  

• April 2008 - VOA submitted the Veteran’s Administration grant with 25 letters of 
support from local service providers and civic leaders.   

• June 2, 2008 - VOA held a meeting at Magic City Terrace in the Heights to announce the 
grant’s progression through the first review round and noted the Veteran’s 
Administrations request for further site development and community support for land 
purchase.  

• June 3, 2008 - City staff presented the project to the Community Development Board 
with VOA, and was approved for a $30,000 reallocation of CDBG funding to support 
land acquisition, pending full application through the Affordable Housing Program in the 
fall should the Veteran’s Administration approve VOA’s grant.   

 
BACKGROUND 
VOA expects notification of grant award in September 2008. If successful, VOA will be 
expected to submit a full application to the City through the Affordable Housing Program which 
will be reviewed by both the Community Development Board and City Council. A public 
hearing will take place and a neighborhood meeting is a requirement of the application process.  
The CDBG subrecipient agreement will also be reviewed, including the terms of the financing 
for the project.   
 
The Mayor’s Committee on Homelessness and the Billings Area Resource Network have 
illustrated a need for additional housing for the homeless, particularly those who served our 
country, in both transitional and permanent housing.  The project proposed by the VOA includes 
supportive services and re-integration strategies for participants in the program.   
 
VOA has a positive history working with the City of Billings for the development of the Magic 
City Terrace project, which serves very low income elders in 85 units of supportive housing.  
The project totaled over $8 million and the City’s financial contribution was $50,000 for the 
project, less than one percent of the total project cost. VOA brings significant assets to this 
project, and has met the minimum requirement for the grant to secure 35% of total project costs 
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by allocating over $710,000 in cash to the project. Required cash match has been a significant 
barrier for local service providers to generate to serve this population.  
 
The City of Billings conducted a Housing Needs Analysis in December 2004 in which the 
combination of the household forecast and housing needs surveys were the basis for the housing 
needs assessment and the determination of the priorities to meet those needs.  This report lists the 
critical concerns identified related to rental housing. They were affordability, condition and 
rental deposits and application fees. Mail survey respondents indicated that low income 
residents, elderly residents and single mothers / parents with children were three of the four top 
groups of people in the community that have the greatest unmet housing need.  With the variety 
of bedroom sizes, including the larger ones this project is proposing, it would help to meet those 
needs. 
 
The 2005 Housing Needs Assessment indicates that twice as many renters as homeowners are 
cost burdened or paying more than 30% of their income for their housing costs.  It also showed 
two-thirds of renter households are considered low income and 32% of the total renter 
households are cost burdened, and living in overcrowded and / or substandard housing. 
 
There are 5,637 renter households under 50% of the median family income. This report indicates 
67.5%, of the renter households with incomes at or below 50% area median income (which is the 
income group this project is targeting) are cost burdened.  This translates into approximately 
3,805 households that could benefit from this project. Almost 34% of the survey respondents 
indicated that affordable rental housing was a need poorly or not met, and 31.8% said affordable 
rental units were the most needed housing type in our community; the second most needed 
housing type, only behind affordable single family homes for purchase.  The Census Tract the 
project is located in is 70 - 100% low to moderate income. 
 
Additionally, this project will create in-fill development in an existing neighborhood and will 
provided much-needed affordable housing options in the Heights with access to the local bus 
routes. 
 
ALTERNATIVES ANALYSIS 1) Allocate the available $30,000 as a grant for allowed CDBG 
land acquisition pending full application should the project be funded through the Veteran’s 
Administration; or 2) Not allocate funding to the project. 
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 

This project meets the following three strategies in the City’s Consolidated Plan:  
• Promote new affordable housing opportunities; and 
• Promote the preservation and revitalization of the community’s older neighborhoods 

where the affordable housing stock is located. 
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The project would also provide in-fill development in accordance with the 2003 Growth Policy 
and is consistent with the direction of the ten-year planning process to impact homelessness in 
Billings.  
 
 
 
 
RECOMMENDATION 
Staff recommends the Council re-allocate the $30,000 allocated in FY07-08 to the Acquisition / 
Rehab project to the VOA Homeless Veteran’s Transitional Housing Project for land acquisition, 
pending full application and subrecipient agreement terms should the project be funded through 
the Veteran’s Administration.  
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
A:  Billings VA Transitional Housing Prospectus (17) 
B:  Vicinity Maps (2) 
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4 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Public Hearing and Resolution Authorizing Filing of the Annual Federal 
Transit Administration Section 5307 Grant 
DEPARTMENT: Aviation and Transit Department   

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit 

 
PROBLEM/ISSUE STATEMENT: Each year the City of Billings MET Transit Division 
applies for a Federal Transit Administration (FTA) Section 5307 formula grant through the U.S. 
Department of Transportation’s Federal Transit Act, SAFETEA-LU.  Through this Act, grant 
funds are allocated each year for the MET, which can be utilized for both operating costs and 
capital assistance.  For FY 08/09, as we have for a number of years, the MET is intending to 
utilize this grant for assistance with operating costs.  This grant is funded on a 50% Federal, 50% 
local basis. The FTA will reimburse the City for 50% of MET's eligible operating expenses, up 
to the apportioned allocation for the year, which will be $1,336,479 for FY 08/09.   
 
In order to apply for this grant, it is necessary to include with the grant application, a resolution 
formally authorizing the Mayor to execute the grant agreement with the Department of 
Transportation (DOT).  There is also a requirement for a public hearing for this grant application.  
Public hearing notices were published in the Billings Times on May 22 and June 5, advertising a 
public hearing on June 23, 2008.  
  
FINANCIAL IMPACT: For FY 08/09, the Section 5307 Federal grant application for operating 
assistance is $1,336,479, which represents approximately 30% of the MET's operating revenue.  
Without this grant revenue to offset operating costs, the MET would need to drastically reduce 
the service it provides to the community.  This amount was budgeted in our proposed FY 08/09 
budget.  
 
 RECOMMENDATION 
 
Staff recommends that following the public hearing, Council approve a resolution authorizing 
the filing of a grant application and the execution, by the Mayor, of a grant agreement with the 
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Department of Transportation, Federal Transit Administration, upon receipt of the grant offer 
provided under the authorization of the Federal SAFETEA-LU Act.    
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 
A - Authorizing Resolution (2 pages).  
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Attachment A  
 

AUTHORIZING RESOLUTION 
 
 
 RESOLUTION NO.  08-                         
 
 

A RESOLUTION AUTHORIZING THE FILING OF ALL APPLICATIONS 
WITH THE FEDERAL TRANSIT ADMINISTRATION, AN OPERATING 
ADMINISTRATION OF THE UNITED STATES DEPARTMENT OF 
TRANSPORTATION, FOR FEDERAL TRANSPORTATION PLANNING, 
CAPITAL, TRAINING, DEMONSTRATION, AND/OR OPERATING 
ASSISTANCE GRANTS AUTHORIZED BY 49 U.S.C. CHAPTER 53, TITLE 
23 UNITED STATES CODE, AND OTHER FEDERAL STATUTES 
ADMINISTERED BY THE FEDERAL TRANSIT ADMINISTRATION  
 
 

 WHEREAS, the City of Billings has the power to enter into agreements with the Federal 
Transit Administration; and  
  

WHEREAS, the Federal Transportation Administration has been delegated authority to 
award Federal financial assistance for mass transportation projects; and 
 

WHEREAS, all contracts for financial assistance will impose certain obligations upon the 
applicant, including the provision by it of the local share of project costs; and 
 

WHEREAS, the applicant has or will provide all annual certifications and assurances to 
the Federal Transit Administration required for the project.  
 

NOW THEREFORE, BE IT RESOLVED BY THE CITY OF BILLINGS, MONTANA: 
 
1. That the City of Billings Mayor is authorized to execute and file all applications on 

behalf of the City of Billings with the U.S. Department of Transportation, Federal Transit 
Administration to aid in the financing of all planning, capital, training, demonstration 
and/or operating assistance projects authorized by 49 U.S.C. Chapter 53, Title 23, United 
States Code, or other Federal statutes authorizing a project administered by the Federal 
Transit Administration. 

 
2. That the City of Billings Mayor is authorized to execute and file with such applications 

the annual certifications and assurances, and  any other documents required by the U.S. 
Department of Transportation, Federal Transit Administration effectuating the purpose of 
the proposed projects, including the local share. 
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3. That the City of Billings Mayor is authorized to execute grant and cooperative 
 agreements with the U.S. Department of Transportation, Federal Transit Administration,
 on  behalf of the City of Billings.  
4. That the Transit Manager is designated to furnish such additional information as the U.S. 

Department of Transportation, Federal Transit Administration may require in connection 
with all the applications. 

 
 

APPROVED this 23rd day of June 2008. 
 

THE CITY OF BILLINGS: 
 
 

BY: _____________________   
        Ron Tussing, Mayor 

 
ATTEST: 
 
BY: ____________________________  
       Cari Martin, CITY CLERK 
 
 
 ------------------------------------------------- 
 
 
 CERTIFICATE 
 
The undersigned duly qualified and acting City Clerk of the City of Billings certifies that the 
foregoing is a true and correct copy of a Resolution, adopted at a legally convened meeting of the 
Billings City Council held on June 23, 2008. 
 
If applicant has an Official Seal, impress here. 
 

(Seal) 
__________________________                                              
Signature of Recording Officer 
  
__________________________ 
Title of Recording Clerk 

       
      __________________________ 

Date 
 

(Back to Regular Agenda)
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5 
 
 

 
 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, JUNE 23, 2008 
    

 
SUBJECT: Public Hearing and Approval of Resolution Approving and Adopting 

Fourth Quarter Budget Amendments for Fiscal Year 2007/2008 

DEPARTMENT: Administration-Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  Fourth Quarter Budget amendments are requested for the 
following:  
  

1. General Fund (010)-City Attorney (16) – This request is to increase the salaries 
budget by $65,000 for the City Attorney in the General Fund.  The attorney position 
was approved in the 2008 budget, but the salaries for this position were not budgeted.  
The revenue has been collected in FY 08 through the Cost Allocation Plan. 

  
2. General Fund (010)-Municipal Court (12) – This request is to increase the budget for 

Municipal Court. Court is requesting budget amendments for teamster overtime of 
$13,000, office supplies of $10,000, contract services of $5,000, and contract labor of 
$26,000. The advertising budget for employee recruitment needs to be increased by 
$10,000. The budget also needs to increase for employee parking of $1,700 and 
telephone of $5,000 because the original budget was estimated too low. The transfer 
to the Municipal Drug Court Grant needs to be increased by $9,600 due to increase in 
the cost of testing the participants. Reserves will be used since there won’t be any 
additional revenue. 

 
3. General Fund (010)-Nondepartmental (14)/Development Services Grants (280)-Home 

Program – A transfer from the General Fund to the Home Program is needed to 
reimburse it for expenditures that were not paid by federal grants.  Money was spent 
on Kings Green in the early 2000’s from the Home Program.  The criterion was never 
met to allow a reimbursement from the grant program.  This budget amendment 
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request increases the General Fund-Nondepartmental budget by $150,000 for the 
transfer to the Home Program.  The Home Program revenue item increases by the 
same amount.  Reserves will be used since there won’t be any additional revenue.   

 
4. General Fund (010)-Nondepartmental (14) – This request is to increase the budget for 

Nondepartmental for Website services $17,500. There is no increase in the revenue 
budget.  Reserves will be used since there won’t be any additional revenue. 

 
5. General Fund (010)-Code Enforcement (43) – The contracted service $9,000 original 

budget for mowing weeds needs additional budget authority of $62,000.  About 
$42,000 of this budget increase is from mowing services during July, August, and 
September of 2007.  The other $20,000 of the budget is from mowing services to be 
paid for in May and June of 2008.  The weed cutting charges up to now have been 
billed to the property owner on file at the County.  Charges incurred with future weed 
cutting will be billed to the property owner on file at the time the weed cutting takes 
place.  Training services are over budget by $1,000.  Also, Salaries are projected to be 
over budget by $7,000 and the related benefits are projected to be over budget by 
$3,000 due to employees cashing out compensatory time.   

 
6. Public Safety (150)-Police (21) – The Police department has had numerous 

retirements. An increase in the sick & vacation payoffs budget of $0 is requested to 
cover the costs created by the unanticipated retirements.  Reserves will be used since 
there won’t be any additional revenue. 

 
7. Public Safety (150)-Fire /Fire Programs (221) – The FEMA grant for the confined 

space equipment has a 20% local match.  This request is to transfer the local match of 
$5,062 from the Public Safety Fund to the Fire Programs Fund.  Reserves will be 
used since there won’t be any additional revenue. 

 
8. Municipal Drug Court Grant (248) – The DUI task force from Yellowstone County 

gave Drug Court $5,000. Thus, this request is to increase both revenue and 
expenditure budgets by $5,000. 

 
9. Police Programs Fund (718)-Drug Fines and Forfeitures – The Police Department is 

requesting a budget amendment to spend the drug fines and forfeitures collections for 
additional mobile data equipment including a server for $8,000, repair and upgrade to 
the firearms simulator for $17,700, DNA testing for $5,000, advanced undercover 
training for $4,000, and SWAT team equipment for $20,000.  On June 28, 2007, the 
Department of Criminal Investigation redirected $20,000 of a large forfeiture to the 
Billings Police Department.  They asked that the City spend it on specific items for 
the City SWAT Team, including: 8 handgun conversion kits, 13 shoulder fired 
weapon conversion kits, protective equipment, Simunition ammunition, and a storage 
cage.  Revenue will not increase because there is sufficient cash to cover these 
expenditures. 
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10. Parks Programs Fund (769) – The Parks department is requesting an increase in the 

budget for the Parks Program Fund for ground maintenance for Dehler Park of 
$33,000 and Park & Recreation Capital Improvements for completion of the Central 
Park Playground of $58,000.  Revenue will not increase because there is sufficient 
cash to cover these expenditures. 

          
11. Parks Maintenance District Fund – PMD – (872) – The PMD budget is projected to 

need additional budget authority in electricity of $12,000.  Water services for the 
parks are over budget by $15,000.  Due to increasing costs in the ground maintenance 
line item, this line item needs additional budget of $15,000.  The parks charge for 
services budget for charges from other city departments needs additional budget of 
$43,000.  Also, the special assessments for the parks annual taxes needs additional 
budget of $1,000.  Revenue will not increase because there is sufficient cash to cover 
these expenditures. 

 
12. Street Light Maintenance Districts Fund (810) – Public Works is requesting a budget 

amendment to increase the electricity budget by $35,000 because the costs are 
significantly more than estimated.  Revenue will not increase because there is 
sufficient cash to cover these expenditures. 

 
13. Central Services Fund (605) – This budget amendment is requested to add budget 

authority for a copier in the office equipment account.  One of the copiers failed 
unexpectedly and needed replacement immediately.  Revenue will not increase 
because there is sufficient cash to cover these expenditures. 

 
14. South Tax Increment #5 Construction Fund (432) – This budget amendment request 

is for right-of-way purchases, easements, equipment and financing costs in the 
amount of $300,000 for King Avenue East.  There is no revenue budget because 
financing will not occur until July 2008.  In the interim, expenditures will be covered 
by interfund loans from the Gas Tax Fund. 

 
15. Public Works - 2004A Street Improvements Construction Fund (493) – The final 

payment from this fund for construction for Alkali Creek Road Improvements has 
been determined.  Budget authority of $7,700 is needed.  This payment will use the 
last of the cash in this fund. 

 
16. Golf Course Fund (550) – The debt service was completed from the loan for the 

construction of the club house at the Exchange Club Par 3 Golf Course.  Principle and 
interest payments of $44,000 were paid in advance in FY2008 to save on interest in 
future years and additional budget authority is needed for $44,000. 

 
RECOMMENDATION 
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Staff recommends that the City Council conduct a public hearing and approve the resolution 
approving and adopting the budget amendments for Fiscal Year 2007/2008 per attached. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
 
 
 
 
ATTACHMENT 
 
A-Resolution to Make Fiscal Year 2007/2008 Adjustment Appropriations (with Exhibit A)  
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 Attachment A 

 
RESOLUTION 08- 

 
 
 A RESOLUTION TO MAKE FISCAL YEAR 2008 

ADJUSTMENTS APPROPRIATIONS PURSUANT TO M.C.A. 7-
6-4006 AS AMENDED, AND PROVIDING TRANSFERS AND 
REVISIONS WITHIN THE GENERAL CLASS OF SALARIES 
AND WAGES, MAINTENANCE AND SUPPORT AND 
CAPITAL OUTLAY. 

 
 WHEREAS, M.C.A. 7-6-4006 provides that the City Council, upon proper resolution, 
adopted by said Council at a regular meeting and entered into its Minutes, may transfer or revise 
appropriations within the general class of salaries and wages, maintenance and support, and capital 
outlay, and 
 
 WHEREAS, based upon a Quarterly Budget Review (FY 2007/2008), it is necessary to 
alter and change said appropriations. 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
BILLINGS, MONTANA: 
 
 That the attached transfers or revisions are hereby adopted. 
 

(SEE EXHIBIT A) 
 
 PASSED AND APPROVED by the City Council, this 23rd day of June, 2008. 
 
 
      THE CITY OF BILLINGS: 
 
 
      BY:       
         Ron Tussing, MAYOR 
 
 
 
 
ATTEST: 
 
BY:        
          Cari Martin, CITY CLERK 
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EXHIBIT A

Revenue Expenditure

010-1611-416 1110 65,000             Salaries

010-1212-412 3990 5,000             Contract Servcies
010-1220-412 2190 10,000           Office Supplies
010-1212-412 1240 13,000           Teamster Overtime
010-1220-412 3581 26,000           Contract Labor
010-1220-412 3370 10,000           Advertising
010-1220-412 3450 5,000             Telephone
010-1220-412 3963 1,700             Employee Parking
010-1220-412 8225 9,600               Transfer to other 

F d

010-1412-414 8225 150,000           Transfer to other 
Funds

280-6581-383 7515 150,000     Transfer from 
General Fund 

280 – Development Services Grants Fund - Home Program

This request is to increase payroll for City Attorney in the General Fund. There is no 
increase in the revenue budget.

010- General Fund-City Attorney (16)

010– General  Fund – Municipal Court (12)
This request is to increase the budget for Municipal Court for teamster overtime, 
contract services, office supplies, contract labor, advertising, telephone, employee 
parking, and transfer to other funds.  There is no increase in the revenue budget, 
general fund reserves will be used.

010– General  Fund – Nondepartmental (14)

A transfer from the General Fund to the Home Program is needed to reimburse it for 
expenditures that were not paid by federal grants.  This budget amendment request 
is an increase to the General Fund-Nondepartmental budget for the transfer to the 
Home Program.
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EXHIBIT A (continued)

Revenue Expenditure

010-1412-414 3552 17,500             Website Services

010-4321-419 3586 62,000              Mowing / weed 
abatement 

010-4321-419 3822 1,000               Technical training 
010-4321-419 1110 7,000               Salaries 
010-4321-419 1430 3,000               Benefits 

150-2111-421 # 1500 -                       Sick & Vacation 
Payoffs

The contracted service for mowing weeds needs additional budget of $62,000.  
About $42,000 of this budget increase is from mowing services during July, August, 
and September of 2007.  The other $20,000 of the budget is from mowing services 
to be paid for in May and June. 

This request is to increase the Public Safety Fund / Police department sick & 
vacation payoff budget to pay accumulated sick and vacation time to police 
department employees retiring in fiscal year 2008. There is no increase in the 
revenue budget, general fund reserves will be used.

150- Public Safety Fund - Police (21)

010– General  Fund – Code Enforcement (43)

010– General  Fund – Nondepartmental (14)

This request is to increase the budget for Nondepartmental for Website services by 
$17,500. There is no increase in the revenue budget, general fund reserves will be 
used.
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EXHIBIT A (continued)

Revenue Expenditure

150-2229-422 # 8225                 5,062 Transfer to other 
Funds

221-2238-383 # 7553          5,062 Transfer from Public 
Safety

248-1252-334 # 2060 5,000         Intergovernmental 
revenue

248-1252-419 # 3910 5,000               Medical services

718-2160-421 # 3824 4,000             Training
718-2160-421 # 3569 5,000             DNA testing
718-2160-421 # 2120 28,000           Small Items
718-2160-421 # 9480 17,700             Computer 

Equipment

718 – Police Programs Fund-Drug Fines and Forfeitures

The DUI Task Force from Yellowstone County has donated $5,000 for Drug Court. 
The money will be spent on medical services.  

The Police department is requesting that money collected from drug fines and 
forfeitures be spent on training, DNA testing, small items of equipment, and 
computer equipment.  Revenue will not increase because there is sufficient cash to 
cover these expendtures.

150– Public Safety Fund - Fire (22) 
221 – Fire Programs Fund

248 – Municipal Court Drug Grant Fund

The FEMA grant for the confined space equipment has a 20% local match. The 
budget amendment is requested for $5,062 to transfer the local match from the 
Public Safety Fund to the Fire Programs Fund.  
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EXHIBIT A (continued)

Revenue Expenditure

769-5182-452 # 3650              33,000 Ground Maintenance
769-5182-452 # 9370 58,000             Parks & Recreation 

Capital 
Improvements 

872-5198-452 3410              12,000 Electricity
872-5198-452 3420              15,000 Water
872-5198-452 3650              15,000 Ground maintenance
872-5198-452 3968               43,000  Parks charges for 

services 
872-5198-452 5410 1,000               Special assessments

872 - Parks Maintenance District Fund

Parks Maintenance District Fund – PMD – (872) – The PMD budget is projected to 
need additional budget authority in electricity of $12,000.  Water services for the 
parks are over budget by $15,000.  Due to increasing costs in the ground 
maintenance line item.

769– Parks Programs Fund

The Parks department is requesting an increase to the budget for the Parks 
Program Fund for ground maintenance for Dehler Park and Park & Recreation 
Capital Improvements for completion of the Central Park Playground.    Revenue 
will not increase because there is sufficient cash.
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EXHIBIT A (continued)

Revenue Expenditure

810-3183-431 # 3410 35,000             Electricity 

605-1516-483  # 9470 8,500               Office machines / 
equipment 

432-3110-431 # 9310 300,000           Capital outlay 

605 – Central Services Fund
This budget amendment is requested to add budget authority for a copier in the 
office equipment account.  One of the copiers failed unexpectedly and needed 
replaced immediately.  Reserves will be used to pay for additional costs.

432 –South Tax Increment #5 Construction Fund
This capital expenditure is for right-of-way purchases, easements, equipment and 
financing costs in the amount of $300,000 for King Avenue East.  There is no 
revenue budget because financing will not occur until July 2008.  In the interim, 
expenditures will be covered with a loan from gas tax.

Due to increased electricity costs, the Street Light Maintenance Districts Fund 
requests a budget increase.   There is sufficient cash to fund the budget increase.  

810 – Street Light Maintenance Districts Fund
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EXHIBIT A (continued)

Revenue Expenditure

493-3112-431 9310 7,700               Capital outlay

550-5152-451 6100 44,000             Principal and interest

The final payment from this fund for construction for Alkali Creek Road 
Improvements has been determined.  Budget authority of $7,700 is needed.

550 - Golf Course Fund

The debt service was completed from the loan for the construction of the club house 
at the Exchange Club Par 3 Golf Course.  Principle and interest payments of 
$44,000 were paid in advance in FY2008 to save on interest in future years and 
additional budget authority is needed.

493 - Public Works - 2004A Street Improvements Construction Fund

 
 

(Back to Regular Agenda)
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6a 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Public Hearing to Vacate Portions of Lake Hills Subdivision 25th Filing, 

Right-of-Way   

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The plat of Lake Hills Subdivision 25th Filing Amended is 
reconfiguring lots within the existing Lake Hills Subdivision 25th Filing.  The property owners 
include Sue Lovely, Steve Judd, and Laurie Taylor.  Vacation of above mentioned right of way is 
contingent on approval of the preliminary subdivision plat.  This subdivision will require right-
of-way to be vacated for portions of the existing Lake Hills Subdivision 25th Filing. The attached 
Exhibit A shows the right-of-way to be dedicated and vacated.   
 
ALTERNATIVES ANALYZED:   

1. After the public hearing, approve the vacation of the above-mentioned right-of-way. 
2. Do not approve the vacation of the above-mentioned right-of-way. 

 
FINANCIAL IMPACT:  There will be no financial impact to the City.  The City Engineer’s 
Office recommends the right-of-way be vacated at no cost due to the fact that the right of way to 
be dedicated with the Amended Plat of Lake Hills Subdivision 25th Filing is larger than the right 
of way proposed to be vacated.  
 
RECOMMENDATION 
After the public hearing, staff recommends that Council approve the vacation of portions of Lake 
Hills Subdivision 25th Filing. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENTS 

A. Map Depicting Area to be Vacated  
B. Resolution to Vacate 
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RESOLUTION NO. 08-     
 
 
 
  A RESOLUTION OF THE CITY OF BILLINGS, 

MONTANA, DISCONTINUING AND VACATING a portion of 
Right of Way within Lake Hills Subdivision 25th Filing. 

 
 
WHEREAS, a proper petition was filed with the City Council of the City of 

Billings, Montana, as per Section 22-601 BMCC, requesting 
discontinuance and vacation of a portion of Right of Way 
within Lake Hills Subdivision 25th Filing  as described 
hereinafter; and 

  

 WHEREAS, a public hearing was properly noticed and held as required by law. 

 

  NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 
CITY OF BILLINGS, MONTANA, AS FOLLOWS: 
 

1. DISCONTINUANCE AND VACATION.  Pursuant to Sections 7-14-4114 and 
7-14-4115, M.C.A., a portion of Right of Way within Lake Hills 
Subdivision 25th Filing more particularly described as follows: 

A tract of land being approximately 200 feet of the East end of Lake Heights Drive right-
of-way (60’ wide) located in Lake Hills Subdivision 25th Filing in the southeast quarter of 
Section 9, T.1N., R.26E., P.M.M., Yellowstone County, Montana more particularly 
described as follows: 

 
Beginning at the southeast corner of Lot 1, Block 65, Lake Hills Subdivision 
25th filing; Then S03º04’24”E, 60.09 feet along the East line of Lake Hills 
25th to the northeast corner of Lot 1, Block 62 Lake Hills 25th; then 
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N89º51’27”W, 200.98 feet along the north line of said Lot 1, Block 62; then 
along a 56.00 foot radius curve to the left with a delta of 64º53’56” and a 
chord bearing N03º20’58”E, 60.09 feet to a point on the south line of Lot 2, 
Block 65, Lake Hills 25th; then S89º51’27”E, 194.24 feet along the south 
lines of Lots 2 and 1, Block 65 to the Point of Beginning. The herein 
described area to be vacated is 11500 square feet.  

 
Is hereby discontinued, abandoned and vacated.  

2. PUBLIC INTEREST.  The discontinuance, vacation and abandonment of the 
above described a portion of Right of Way within Lake Hills 
Subdivision 25th Filing is in the best interest of the public and can be done 
without any public detriment.   

 PASSED by the City Council and APPROVED this 23rd day of June 2008. 

 

     THE CITY OF BILLINGS: 

     BY:        
         Ron Tussing   MAYOR 
 
 
 
 
 
ATTEST: 
 
BY:         
   Cari Martin     CITY CLERK 

(Back to Regular Agenda) 
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6b  

AGENDA ITEM: 
 

 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Preliminary Plat of Lake Hills Subdivision, 25th Filing, Amended  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Juliet Spalding, AICP, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On April 1, 2008, subdividers, Susan Lovely, Inc. and 
Laure Taylor, Inc., applied for preliminary major plat approval for Lake Hills Subdivision, 25th 
Filing, Amended Lots 1, 2, 3, and 7, of Block 65, Lots 1 through 11, of Block 62, and Lots 1, 2, 
and 6 through 11, and Lot 28, of Block 63.  The proposed subdivision re-plats 24 lots originally 
platted in the Lake Hills Subdivision, 25th Filing into 28 lots. The subject property is located 
along Ditton Drive and Lake Heights Drive at the north end of Lake Hills Subdivision in the 
Heights.  The property is zoned Residential-9600 (R-96).  One variance from the Subdivision 
Regulations has been requested to permit curb-style sidewalks in lieu of boulevard-style 
sidewalks.  The Planning Board held a public hearing at its meeting on May 28, 2008.  The City 
Council will review the preliminary plat and variance request, and approve, conditionally 
approve, or deny the proposed subdivision at the June 23, 2008 meeting.  The representing agent 
is HKM Engineering, Inc. 
   
ALTERNATIVES ANALYZED:  State and City subdivision regulations require that 
preliminary plats be reviewed using specific criteria, as stated within this report.  The City may 
not unreasonably restrict an owner’s ability to develop land if the subdivider provides evidence 
that any identified adverse effects can be mitigated.   
 
FINANCIAL IMPACT:   Should the City Council approve the preliminary plat, the subject 
property may further develop, resulting in additional tax revenues for the City.   
 
RECOMMENDATION 
 
The Planning Board on an 8-0 vote recommends approval of the requested variance from Section 
23.406.B.13, BMCC, conditional approval of the preliminary plat of Lake Hills Subdivision, 25th 
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Filing, Amended, and adoption of the Findings of Fact as presented in the staff report to the City 
Council. 
 
Approved by:  City Administrator _____  City Attorney _____ 
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ATTACHMENTS 
A. Preliminary Plat  
B. Site Photographs 
C. Findings of Fact  
D. Variance Review Criteria 
E. Mayor’s Approval Letter 
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INTRODUCTION  
On April 1, 2008, Susan Lovely, Inc. and Laure Taylor, Inc., applied for preliminary major plat 
approval for Lake Hills Subdivision, 25th Filing, Amended Lots 1, 2, 3, and 7, of Block 65, Lots 
1 through 11, of Block 62, and Lots 1, 2, and 6 through 11, and Lot 28, of Block 63.  The 
proposed subdivision re-plats 24 lots originally platted in the Lake Hills Subdivision, 25th Filing 
into 28 lots. The subject property is located along Ditton Drive and Lake Heights Drive at the 
north end of Lake Hills Subdivision in the Heights.  The property is zoned R-96.  One variance 
from the Subdivision Regulations has been requested. 
 
PROCEDURAL HISTORY 

• A pre-application meeting was held on December 6, 2007 to discuss the proposal. 
• The preliminary plat application was submitted to the Planning Division on April 1, 

2008. 
• A departmental review meeting was conducted on April 17, 2008. 
• The Planning Board reviewed the plat on May 13, 2008. 
• The Planning Board conducted a public hearing on May 28, 2008, and forwarded a 

recommendation to the City Council. 
• The City Council will consider the preliminary plat on June 23, 2008. 

 
BACKGROUND 
The proposed amended plat rearranges 24 lots originally platted in 1962 into 28 lots.  The subject 
property is bordered on the north and east by the BBWA’s main canal and is otherwise 
surrounded by single-family residential lots.  There is a concurrent proposal to vacate a small 
dead-end portion of Lake Heights Drive; this proposal is being processed by the Engineering 
Division. 
 
General location:  On both sides of Lake Heights Drive and Ditton 

Drive, north of Greenbriar Road in the Lake Hills 
Subdivision. 

 
Legal Description: Lots 1, 2, 3, and 7, of Block 65, Lots 1 through 11, 

of Block 62, and Lots 1, 2, 6 through 11, and Lot 
28, of Block 63 of Lake Hills Subdivision, 25th 
Filing located in the SE ¼, Section 9, T1N, R26E 

 
Subdivider/Owner:    Susan B. Lovely, Inc. and Laure Taylor, Inc. 
 
Engineer and Surveyor: HKM Engineering 
 
Existing Zoning: R-96 
 
Existing land use: Platted vacant lots 
 
Proposed land use: Single-family residential  
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Gross and Net area:    9.44 acres/ 9.03 acres 
 
Proposed number of lots:   28 
 
Lot size:     Max: 19,334 square feet 
      Min.: 9,999 square feet  
 
Parkland requirements: Parkland dedication was previously met. 
 
ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potentially negative 
effects of property subdivision. When negative effects are identified it is the subdivider’s 
responsibility to mitigate those effects.  Various City departments reviewed this application and 
provided input on effects and mitigation.  The Planning Board develops and recommends 
conditions of approval that are based on departmental comments.  The Findings of Fact, which 
are presented as an attachment, discuss the potential negative impacts of the subdivision and the 
following conditions of approval are recommended as measures to further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to reasonably 
minimize potential adverse impacts identified within the Findings of Fact:   
 

5. In order to comply with the Montana Subdivision and Platting Act, the title of the plat shall 
reflect only the lots affected by the amendment. 

   
6. In order to mitigate impacts on local services, the proposed storm water retention facility 

within Sally Ann Park shall be acceptable to the City Parks, Recreation and Public 
Lands Department. 

 
7. In order to mitigate impacts on public health and safety, a note shall be added to the 

Conditions that Run with the Land section of the SIA that states: Lot owners should be 
aware, according to the submitted HKM Engineering Preliminary Geotechnical Report - 
Portions of the 25th and 13th Filings of the Lake Hills Subdivisions Billings, Montana 
(October 10, 2007), "building foundations and slabs should be limited to 3 feet or more 
above seasonal high groundwater elevations." 

 
8. In order to mitigate impacts on local services, Section III.A. of the SIA shall be amended 

to indicate a street width of 37 feet back-of-curb to back-of-curb. 
 
9. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.  
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10. The final plat shall comply with all requirements of the City of Billings Subdivision 
Regulations, rules, regulations, policies, and resolutions of the City of Billings, and the 
laws and Administrative Rules of the State of Montana. 

 
VARIANCES REQUESTED 
Variance from Section 23.406.B.13 of the City Subdivision Regulations, to allow for standard 
curb-style sidewalks in lieu of boulevard-style sidewalks.   
 
STAKEHOLDERS 
At its May 28, 2008 meeting, the Planning Board held a public hearing to gather public input on 
the proposal.  Councilmember Stevens attended the meeting.  Nine adjacent property owners 
spoke in regard to the amended plat proposal—eight had concerns and questions, and one 
commended the proposed changes.  The discussion generally focused on storm water 
management and use of existing parkland for a retention pond, the width of the proposed streets, 
soil stability and groundwater levels, how the SID for improvements would be assessed, and 
effects on wildlife. 
 
In regard to the use of a portion of Sally Ann Park for a storm water retention pond, neighbors 
had concerns over the amount of the park that would be used and the depth of the proposed pond.  
Also, concerns over standing water, mosquitoes, and child safety were voiced.  The applicants 
provided a letter that they had received in December of 2004 from former PRPL Director, Don 
Kearney, indicating that the Parks and Public Works Departments had reached a preliminary 
agreement to allow Sally Ann Park to be used as a temporary stormwater detention area.  The 
applicants’ engineer indicated that drainage to the park would be achieved by re-grading the 
existing lay of the land so that a new large-diameter underground storm drain pipe would slowly 
take the water to the retention facility to be constructed.  The engineer also indicated that the 
retention pond would be a maximum of 18 inches deep with gradually sloping sides over a sixty 
foot span and also would be 1/3 the size as originally planned, as water will no longer be 
draining from the west.   He thought it would be still possible to use the pond area as 
programmable park space.  Staff indicated that discussions between the City Public Works and 
Parks Departments are still underway to decide how to best situate a storm water management 
facility in the park (Condition #2).   
 
In reference to the street improvements, area neighbors were concerned that the current 
allowable 34-foot width would not look consistent with the existing streets.  The applicant 
indicated that they were willing to construct 37-foot wide streets to match up with the existing 
street (Condition #4). 
 
In reference to soil stability and groundwater levels, it was pointed out that a geotechnical study 
had been completed and indicated lot-specific recommendations that will need to be 
implemented at the time of building permit.  These recommendations address depths of 
foundations, groundwater levels and other structural recommendations. 
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Lastly, it was discussed that the SID for funding of the street and utility improvements for these 
lots and nine others along this street would be assessed on a per lot basis.  The applicants pointed 
out that there would be 4 additional lots to spread the cost over.  An affected neighbor was 
concerned that the additional improvements required due to the 2 new cul-de-sacs would 
increase the costs.  Staff is uncertain of those costs until the SID goes to bid later this fall. 
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the Transportation Plan and Heritage Trail Plan is discussed 
within the Findings of Fact. 
 
RECOMMENDATION 
 
The Planning Board on an 8-0 vote recommends approval of the requested variance from Section 
23.406.B.13, BMCC, conditional approval of the preliminary plat of Lake Hills Subdivision, 25th 
Filing, Amended, and adoption of the Findings of Fact as presented in the staff report to the City 
Council. 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Site Photographs 
C. Findings of Fact  
D. Variance Review Criteria 
E. Mayor’s Approval Letter 
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ATTACHMENT A 
Preliminary Plat of Lake Hills Subdivision, 25th Filing Amended 

Original Lot Configuration (affected lots are starred) 
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ATTACHMENT A continued 
 

New Lot Configuration 
 
 



 

 295 of 362 

ATTACHMENT B 
Site Photographs 

 

 
 

 
 

Figure 1: 
Looking north 
at current end 
of Ditton Drive 
toward subject 
property.  

Figure 2: 
From end of 
Ditton Drive 
looking 
northwest at 
houses along 
Lake Heights 
Drive.  
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Figure 3: 
Looking north 
at current end 
of Lake 
Heights Drive, 
toward Sally 
Ann Park and 
BBWA.  
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ATTACHMENT C 
Findings of Fact 

The Planning Board is forwarding the recommended Findings of Fact for Lake Hills Subdivision, 
25th Filing, Amended for review and approval by the City Council.  These findings are based on 
the preliminary plat application and supplemental documents and address the review criteria 
required by the Montana Subdivision and Platting Act (76-3-608, MCA) and the City of Billings 
Subdivision Regulations (23-303(H)(2), BMCC). 
 
A.  What are the effects on agriculture, local services, the natural environment, wildlife and 
wildlife habitat and public health, safety and welfare? [MCA 76-3-608 (3) (a) and BMCC 
23-304 (c) (1)] 
 
1.  Effect on agriculture and agricultural water user facilities 

The subject property is located in the City limits and has been slated for residential development 
since it was originally platted in 1962.  It should not have a negative effect on the agricultural 
industry. 

 
The BBWA irrigation ditch borders the property on the north and east.  This subdivision does not 
contain any ditches or water shares, and therefore should have a minimal effect on agricultural 
water user facilities.   
 
2.  Effect on local services 

g. Utilities – Water services are provided by the County Water District of Billings Heights.  
The subdivider will extend an 8-inch water main from the existing main line within 
Ditton Drive.  The improvements will be subject to the review and approval of the water 
district during the time of construction.  As proposed, the Heights Water District finds 
that the water mains are acceptable. 

  
Sanitary sewer service will be provided by connecting to the existing sewer main near the 
south end of Ditton Drive.  The subdivider will install an 8-inch sewer main in Ditton 
Drive and add manholes to the dead end sewer mains in each cul-de-sac.  As proposed, 
the City of Billings Public Works Distribution and Collection Division finds the proposed 
sewer main extension to be acceptable. 
 
MDU will provide gas services, and Yellowstone Valley Electric Cooperative will 
provide electric services to the subdivision. Easements have been shown on the face of 
the plat that are acceptable to these utility providers. 

    
h. Stormwater – Currently there is not a stormwater sewer system in the area so on-site 

retention is necessary until a future connection to a City storm drain can be made.  
Stormwater discharge will be provided through a combination of surface drainage, curb 
and gutters and storm drain piping to a retention pond located in a portion of Sally Ann 
Park, at the northwest corner of the subdivision.  All drainage improvements shall satisfy 
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the criteria set forth by the City of Billings Stormwater Management Manual and will be 
subject to review and approval by the Engineering Department.  Also, the proposed 
retention facility shall be acceptable to the City Parks, Recreation and Public Lands 
Department (recommended Condition #2). 

  
i. Solid waste – The City of Billings will provide solid waste collection and disposal.  The 

City’s landfill has adequate capacity for this waste. 
 
j. Streets – The proposed subdivision fronts Lake Heights Drive and Ditton Drive, which 

are local residential streets.  As platted, both streets have a 60-foot wide dedicated right-
of-way and the subdivider has proposed to construct 37-foot wide back-of-curb to back-
of-curb paved streets with standard curb, gutter and curb-style sidewalk.  The City 
Subdivision Regulations, recently amended in 2006, require boulevard-style sidewalks to 
provide streetscape and safety enhancements within subdivisions.  The subdivider has 
requested a variance from the boulevard requirement, and proposed curbwalks to match 
the existing sidewalks in the area.  Further discussion regarding this requested variance is 
found in Attachment D.  City Engineering has reviewed the variance proposal and finds it 
acceptable. 

 
k. Emergency services –   The Billings Police and Fire Departments will respond to 

emergencies within the proposed subdivision.  The nearest fire station is located at 1601 
St. Andrews Drive (Station #6).  The subdivision is located within the ambulance service 
area of American Medical Response (AMR).   

 
l. Schools –School District #52—Independent School provides educational services to 

elementary students.  While the proposed subdivision is not on a bus route and will not be 
provided bussing service, the school has capacity for additional students at this time. 
School District #2 serves middle and high school students. Castle Rock Middle School 
and Skyview High School will serve the children in this subdivision.  Responses from 
these schools were not received at the time this report was written.  

 
m. Parks and Recreation – Parkland dedication requirements for this subdivision were met 

when this subdivision was originally platted in 1962. 
 
n. Mail Delivery  - The United States Postal Service has requested individual mailboxes for 

each lot.  The subdivider has proposed to meet that request. 
 

3.  Effect on the natural environment 
The subject property has been planned for urban development since its original platting in 1962.  
A geotechnical evaluation was done for the subject area in October of 2007, which evaluated the 
effects of groundwater and the suitability of the soils for residential construction.  The study 
indicated a number of recommendations for construction integrity that the City Building Division 
will implement at the time building permits are sought.  Specifically, the study recommends that 
future structures on Lots 7-12 of Block 63, Lots 7-13 of Block 62, and Lot 1 of Block 39 be 
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constructed near site grades, and that structures on Lots 1-6, Block 62 be constructed no deeper 
than 5 feet below grade.  The Planning Board recommends that specific language be added to the 
SIA forewarning future lot owners of these requirements (Condition #3).  If these 
recommendations are followed, the re-platting of these lots should have minimal effects on the 
natural environment. 
 
4.  Effect on wildlife and wildlife habitat 
There are no known endangered or threatened species on the property.  There is a note in the SIA 
that warns future lot owners of the presence of deer and antelope in the area, which may cause 
damage to their landscaping.  This subdivision should have a minimal effect on wildlife and 
wildlife habitat, as it is in an urbanized area. 
 
5.  Effect on the public health, safety and welfare  
The subdivision is located in an area with no known natural hazards.   
   
B.  Was an Environmental Assessment required? [(MCA 76-3-603 and BMCC 23-304 (c) 
(1)] 
 
The proposed subdivision is exempt from the requirement for an Environmental Assessment 
pursuant to Section 76-3-210, MCA.   
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 Growth 
Policy, the Urban Area 200 Transportation Plan Update and the Heritage Trail Plan? 
[BMCC 23-304 (c) (3)] 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 

 
a. Goal: More housing and business choices within each neighborhood (p. 6). 

The proposed subdivision would provide for more housing choices within this portion 
of the city. 
 

b. Goal:  New developments that are sensitive to and compatible with the character 
of adjacent City neighborhoods and County townsites (p. 6). 
The subject property is adjacent to similar sized residential lots.   
 

c. Goal:  Contiguous development focused in and around existing population 
centers separated by open space (p. 6). 

The subject property is an infill development within the City and its development will 
help to complete road and utility loops, and create a neighborhood.   
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d. Goal:  Safe and efficient transportation system characterized by convenient 
connections and steady traffic flow (p. 10). 
 
The proposed subdivision will provide public streets improved to city standards that 
connect with existing streets.  Thus, creating more efficient transportation 
connections and ease of traffic flow. 
 

2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision adheres to the goals and objectives of the 2005 Transportation Plan 
Update and preserves the street network and street hierarchy specified within the plan.   
 
3.  Heritage Trail Plan 
The proposed subdivision lies within the jurisdiction of the Heritage Trail Plan.  No trail 
corridors are identified on the plan within this subdivision.  
 
D.  Does the subdivision conform to the Montana Subdivision and Platting Act and to local 
subdivision regulations? [MCA 76-3-608 (3) (b) and BMCC 23-304 (c) (4)] 
 
The proposed subdivision satisfies the requirements of the Montana Subdivision and Platting Act 
and conforms to the design standards specified in the local subdivision regulations.  The 
subdivider and the local government have complied with the subdivision review and approval 
procedures set forth in the local and state subdivision regulations.  
 
E. Does the subdivision conform to sanitary requirements?  [BMCC 23-304 (c) (5)] 
 
The subdivision will utilize Heights Water District water, and the City’s sanitary sewer, and solid 
waste collection and disposal services.  All services are approved and regulated by state and 
federal authorities. 
 
F.  Does the proposed subdivision conform to all requirements of the zoning in effect? 
[BMCC 23-304 (c) (6)] 
 
The subject property is located within the R-96 zoning district and shall comply with the 
standards set forth in Section 27-308, BMCC.   
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? [MCA 76-3-608 (3) (c) and BMCC 23-304 9 (c) (7)] 
 
The subdivider has provided utility easements as requested by MDU and YVE on the face of the 
plat. 
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H.  Does the proposed plat provide legal and physical access to each parcel within the 
subdivision and notation of that access on the plat? [MCA 76-3-608 (3) (d) and BMCC 23-
304 9 (c) (8)] 
 
Legal and physical access is provided to all of the proposed lots from Lake Heights and Ditton 
Drive. 
 
CONCLUSIONS OF FINDING OF FACT 
• The preliminary plat of Lake Hills Subdivision, 25th Filing Amended does not create any 

adverse impacts that warrant denial of the subdivision. 
 
• The proposed subdivision conforms to several goals and policies of the 2003 Growth Policy 

and does not conflict with the Transportation or Heritage Trail Plans.   
 
• The proposed subdivision complies with state and local subdivision regulations, local zoning, 

and sanitary requirements and provides legal and physical access to each lot. 
 
• Any potential negative or adverse impacts will be mitigated with the proposed conditions of 

approval. 
 
Approved by the Billings City Council, June 23, 2008. 
 
 
 
_____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT D 
Variance Review Criteria 

 
Section 23-1101 of the City Subdivision Regulations states that the City Council may grant 
reasonable variances from the design and improvement standards of these regulations.  In order 
to do so, the applicant must provide a written statement demonstrating that the request satisfies 
the following criteria: 
 

1. The granting of the variance will not be detrimental to the public health, safety, or 
general welfare or injurious to other adjoining properties. 

 
2. Because of the particular physical surroundings, shape, or topographical conditions of the 

specific property involved, an undue hardship to the owner would result if the strict letter 
of the regulation was enforced. 

 
3. The variance will not result in an increase in tax payer burden. 
 
4. The variance will not in any manner place the subdivision in nonconformance with any 

adopted zoning regulations. 
 
5. The subdivider must prove that the alternative design is equally effective and the 

objectives of the improvements are satisfied. 
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ATTACHMENT D continued 
 

Applicant’s Written Statement 
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ATTACHMENT D continued 
 

Planning Board Analysis of Variance Request 
 

The proposed subdivision is the amendment of a previously platted subdivision.  The subject lots 
are mid-block of two existing streets known as Lake Heights Drive and Ditton Drive.  These 
streets form a loop, and have no potential to be extended in any direction in the future, due to the 
physical barrier created by the BBWA main canal.  Therefore, the traffic on these streets should 
be limited to those residents living on the street who have an invested interest in the 
neighborhood safety.   
 
The existing streets in this neighborhood were constructed under the previous design standards 
which allowed curb-style sidewalks, therefore the new sidewalks would match the existing 
sidewalks.  There would be no increase in tax payer burden by allowing this design variance, and 
the curb-style sidewalks should function equally effective in this instance due to the limited 
traffic load and large lots within this subdivision. 
 
For the above reasons, the Planning Board is recommending that the City Council approve the 
requested variance from Section 23.406.B.13, to allow curb-style sidewalks within the 
subdivision. 
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ATTACHMENT E 
Mayor’s Approval Letter 

 
 
 

June 24, 2008 
 
Susan Lovely, Inc. 
Laure Taylor, Inc. 
1550 Poly Drive 
Billings, MT 59102 
 
Dear Applicants: 
 
On June 23, 2008, the Billings City Council conditionally approved the preliminary plat of Lake 
Hills Subdivision, 25th Filing, Amended.  The conditions of approval are as follows: 
 

1. In order to comply with the Montana Subdivision and Platting Act, the title of the plat shall 
reflect only the lots affected by the amendment. 

   
2. In order to mitigate impacts on local services, the proposed storm water retention facility 

within Sally Ann Park shall be acceptable to the City Parks, Recreation and Public 
Lands Department. 

 
3. A note shall be added to the Conditions that Run with the Land section of the SIA that 

states: Lot owners should be aware, according to the submitted HKM 
Engineering Preliminary Geotechnical Report - Portions of the 25th and 13th Filings of 
the Lake Hills Subdivisions Billings, Montana (October 10, 2007), 
"building foundations and slabs should be limited to 3 feet or more above seasonal high 
groundwater elevations." 

 
4. In order to mitigate impacts on local services, Section III.A. of the SIA shall be amended 

to indicate a street width of 37 feet back-of-curb to back-of-curb. 
 
5. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.  

 
6. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of the City of Billings, and the 
laws and Administrative Rules of the State of Montana. 

 
Should you have questions please contact Juliet Spalding with the Planning Department at 247-
8684 or by email at spaldingj@ci.billings.mt.us. 
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Sincerely, 
 
 
 
_____________________________ 
Ron Tussing, Mayor 
 
 
Pc:  Rick Selensky, HKM Engineering, Inc. 

 
(Back to Regular Agenda) 
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7 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Public Hearing for Site Development Ordinance Variance # CC-08-01 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: Dave Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT: The Billings Clinic Cancer Center requests a variance 
from Section 1208 (h) (5) of the site development ordinance pertaining to the number of curb 
cuts allowed by regulations. The Billings Clinic is currently constructing a new Cancer Center 
Facility. The building is located at 715 North 29th Street, on Lots 1 - 24, Block 26 of Garlows 
Subdivision of Fosters Addition, and Lots 1 – 21, Block 36, Fosters Addition and the vacated 
alley of Block 36 of Fosters Addition and a vacated section of 8th Avenue North between North 
29th Street and North 28th Street, Southeast ¼ of Section 32 T.I.N., Range 26 East, Billings, 
Montana.  This property is located between 7th Avenue North and 9th Avenue North between 
North 29th Street and North 28th Street (see Attachment C for site location).There are two 
approaches allowed from the facility onto North 29th Street which will be the main entrance 
circular drive. The Cancer Center is asking for approval of one additional approach onto North 
29th Street south of the main entrance to access the parking lot and one additional approach north 
of the main entrance onto North 29th Street for a service entrance (see Attachment D for 
approach locations). 
 
ALTERNATIVES ANALYZED:  
 

1. Approve the variance.  Approval of this variance will allow the Billings Clinic to operate 
the new Cancer Center facility using two additional access points than are allowed by the 
City Code and with no conditions or restrictions. 

2. Approve the variance.  Approval of the variance for the two additional curb cuts with the 
following conditions and restrictions: the main circular drive entrance must be 
maintained, signed and remain as one way traffic circulation only. The service entrance 
approach north of the main entrance be restricted to and signed as a service entrance 
drive only and will have signage for one way traffic circulation.  
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3. Do not approve the variance. If this variance is denied, the owner’s options to meet the 
requirements of the Site Development Ordinances will require redesign of the facility 
with a reduction in the number of allowable curb cuts to the two allowed by City Code.  

 
FINANCIAL IMPACT:  There is no direct financial impact to the City.  Advertising costs for 
the public hearing are offset by the variance application fee. 
 
 
RECOMMENDATION: 
 
Staff recommends that Council approve the variance using option # 2 above with conditions and 
restrictions recommended by the City’s Traffic Engineer allowing the additional number of 
additional curb cuts.  
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  

A. Application for Variance 
B. Letter From Engineering requesting Approach Variance  
C. Site Plan of Existing Site Location 
D. Proposed Final Site Plan Layout 
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INTRODUCTION 
 
The Billings Clinic Cancer Center requests a variance from Section 1208 (h) (5) of the site 
development ordinance pertaining to the number of curb cuts allowed by regulations. The 
Billings Clinic is currently constructing a new Cancer Center Facility. The building is located at 
715 North 29th Street, on Lots 1 - 24, Block 26 of Garlows Subdivision of Fosters Addition, and 
Lots 1 – 21, Block 36, Fosters Addition and the vacated alley of Block 36 of Fosters Addition 
and a vacated section of 8th Avenue North between North 29th Street and North 28th Street, 
Southeast ¼ of Section 32 T.I.N., Range 26 East, Billings, Montana.  This property is located 
between 7th Avenue North and 9th Avenue North between North 29th Street and North 28th Street 
(see Attachment C for site location).There are two approaches allowed from the facility onto 
North 29th Street which will be the main entrance circular drive. The Cancer Center is asking for 
approval of one additional approach onto North 29th Street south of the main entrance to access 
the parking lot and one additional approach north of the main entrance onto North 29th Street for 
a service entrance (see Attachment D for approach locations). 
 
BACKGROUND 
 
CTA Architects Engineers and Engineering Inc. are the consultants for the design of the Billings 
Clinic Cancer Center and Engineering has provided a Proposed Final Site Plan Layout 
(Attachment D) for the variance showing the placement of the proposed curb cuts.  
 
The number of allowable curb cuts for the proposed site in accordance with the city codes based 
on Section 6-1208 Curb Cut Regulations is two (2). 
 
Section 6-1208 (h)  Allowable curb cut widths: 
 

(5)  Frontages of sixty (60) feet or less shall be limited to one (1) driveway. Not more 
than two (2) driveways shall be provided to any single property tract or business 
establishment, except where the property frontage exceeds six-hundred (600) feet, there 
may be one (1) additional driveway for each additional three hundred (300) feet of 
frontage. In cases where parcels have more than one street frontage, each frontage shall 
be treated separately when determining the allowed number of driveways. 

 
 
The new Cancer Center’s main entrance is to be a circle drive access located approximately 
where 8th Avenue North crossed North 29th Street and ran between North 29th Street and North 
28th Street with two (2) curb cuts. During the presite development process, and at a number of 
additional meetings and discussions involving the site, it was noted that the drawings showed the 
location of the main entrance access points and where they were to be constructed along with the 
two ( 2) temporary construction approaches with one to the north and one to the south of the 
main entrance. During that progression of the site process staff noted and reaffirmed that only 
two (2) curb cuts would be allowed on the North 29th Street frontage as per City Code and that 
the two (2) approaches being used in the construction process north and south of the main 
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entrance access were temporary and would need to be removed in order to meet the City’s Codes 
for the number of allowable curb cuts.  
 
The most recently provided proposed site plans now shows that the two (2) temporary curb cuts 
are not to be closed (Attachment D).  The one approach on the north side of the main entrance, 
which is one of the curb cuts that the variance is being requested for currently serves as access to 
the clinics service elevator. This was previously a restricted access. However, the current 
proposed site plan would allow this access point to be entered from either direction. The second 
approach for which a variance is being requested accesses the parking lot area and is located 
south of the main entrance. 
 
Therefore, Engineering Inc. and CTA Architects Engineers on behalf of the Billings Clinic is 
requesting a variance City Codes Section 1208 (h) (5) for an increase in the number of allowable 
curb cuts. 
 
Engineering Inc. has provided a letter requesting a variance City Codes Section 1208 (h) (5) for 
an increase in the number of allowable curb cuts (Attachment B). 
 
 
ALTERNATIVES ANALYSIS 
 

1. Approve the variance.  Approval of this variance will allow the Billings Clinic to operate 
the new Cancer Center facility using two additional access points than are allowed by the 
City Code and with no conditions or restrictions. 

2. Approve the variance.  Approval the variance for the additional curb cuts with the 
following conditions and restrictions: the main circular drive entrance must be 
maintained, signed and remain as one way traffic circulation only. That the service 
entrance approach north of the main entrance be restricted to and signed as a service 
entrance drive only and will have signage for one way traffic circulation.  

3. Do not approve the variance. If this variance is denied, the owner’s options to meet the 
requirements of the Site Development Ordinances will require redesign of the facility 
with a reduction in the number of allowable curb cuts to the two allowed by City Code.  

 
 
SUMMARY  

 
Therefore, Engineering Inc. and CTA Architects Engineers on behalf of the Billings Clinic is 
requesting a variance for an increase in the number of allowable curb cuts from two to four.  
The City’s Traffic Engineer recommends that the following conditions and restrictions be place 
on the additional approaches: The main circular drive entrance to be maintained, signed and 
remain as a one way traffic circulation only and that the service entrance approach north of the 
main entrance be restricted to and signed as a service entrance drive only and signage for one 
way traffic circulation only. 
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RECOMMENDATION 
 
Staff recommends that Council approve the variance using option # 2 above with conditions and 
restrictions recommended by the City’s Traffic Engineer allowing the additional number of 
additional curb cuts.  

 
 
ATTACHMENTS  
 

A. Application for Variance 
B. Letter From Engineering requesting Approach Variance  
C. Site Plan of Existing Site Location 
D. Proposed Final Site Plan Layout 
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(Back to Regular Agenda) 



 

 316 of 362 

8 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Public Hearing for Special Review #860 – 5435 Midland Road 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole M. Cromwell, AICP, Zoning Coordinator, Planner II    

 
PROBLEM/ISSUE STATEMENT: This is a special review request to add an outdoor patio 
lounge to a location with an existing on-premise all beverage liquor license on a 31,493 square 
foot parcel of land in a Highway Commercial (HC) zone, on Lot 1, Block 1 Vaquero 
Subdivision. The property is addressed as 5435 Midland Road and is the site of the Maui Nites 
Casino. Manny 422, LLC, Jon Dehler is the owner and Roger Tuhy is the agent. The Zoning 
Commission held a public hearing on this request on June 3, 2008, and is forwarding a 
recommendation of conditional approval to the City Council on a 4-0 vote.  
 
ALTERNATIVES ANALYZED: Before taking any action on an application for a Special 
Review use, the City Council shall first consider the findings and recommendations of the City 
Zoning Commission.  In no case shall the City Council approve a special review use other than 
the one advertised.  The Council shall take one of the following actions: 

• Approve the application; 
• Conditionally approve the application; 
• Deny the application; 
• Allow withdrawal of the application; or  
• Delay the application for a period not to exceed thirty (30) days. 
 

FINANCIAL IMPACT: The special review, if approved, should have no effect on the City’s 
tax base.  
 
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of conditional approval of Special 
Review #860 on a 4-0 vote. 
 
Approved By:   City Administrator ___  City Attorney ___ 
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ATTACHMENTS 
A. Zoning Map 
B. Site Photographs 
C. Site Plan 
 
 

INTRODUCTION 
This is a request for a special review to add an outdoor patio on the west side of the existing 
building for Maui Nites Casino at 5435 Midland Road. The applicant would like to offer outdoor 
seating to existing patrons. Section 27-613(a) 2. of the BMCC requires a special review approval 
when a location that has on premise alcohol service adds an outdoor patio lounge. There are no 
schools, churches or public parks with playground equipment within 600 feet of this proposed 
location. The site plan shows the patio proposed on the west side of the existing building near the 
entrance.  
 
PROCEDURAL HISTORY  

• A special review application to allow an outdoor patio lounge was received on May 5, 
2008.       

• The City Zoning Commission held a public hearing on June 3, 2008, and is forwarding a 
recommendation of conditional approval on a 4-0 vote.    

• The City Council will conduct a public hearing and consider this application on June 23, 
2008.    

 
BACKGROUND 
This is a request for a special review to add an outdoor patio on the west side of the existing 
building for Maui Nites Casino at 5435 Midland Road. The applicant would like to offer outdoor 
seating to existing patrons. The proposed addition is 240 square feet on the west side of the 
existing building. This property is surrounded by commercial uses and the Interstate 90 corridor. 
There are no churches, schools or public parks with playfields or playground equipment within 600 
feet of the proposed patio location. 
 
The Planning Division reviewed this application with other city departments and 
recommended conditional approval. Before a recommendation of approval or conditional 
approval can be made each special review request must demonstrate conformance with three 
primary criteria: 1) the application complies with all parts of the Unified Zoning Regulations, 
2) the application is consistent with the objectives and purposes of the Unified Zoning 
Regulations and the 2003 Growth Policy, and 3) is compatible with surrounding land uses and 
is otherwise screened and separated from adjacent land to minimize adverse impacts. This 
application conforms to the first criteria in so far that it is within a zoning districts that allows 
outdoor patio lounges associated with an on-premise alcohol liquor license might be allowed 
by special review. The form of the application is correct and the submitted site plan appears 
to be in conformance with site development and zoning regulations for commercial uses.   
 
The application also conforms to the second and third criteria. The zoning regulations 
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adopted by the City Council have the purpose of promoting health, safety and general 
welfare. The proposed site plan will meet these objectives. In addition, the Zoning 
Commission is recommending conditions of approval to minimize and otherwise mitigate any 
adverse impact the development may pose to the surrounding property.  
 
ALTERNATIVES ANALYSIS 
Section 27-1503(D) specifies that all Special Reviews shall comply with the following three (3) 
criteria: 
 

1. Complies with all requirements of this Article (27-1500).  
 This application does comply with the requirements of the zoning regulations.  

 
2. Is consistent with the objectives and purposes of Chapter 27 BMCC and the Growth 

Policy. 
This application is consistent with the purposes of Chapter 27- Unified Zoning 
Regulations and the 2003 Growth Policy. The application is appropriate in this 
particular district based on all the circumstances of the location. The application does 
encourage predictable land use decisions that are consistent with the neighborhood 
character and land use patterns. The application does encourage new developments that 
are sensitive to and compatible with the character of the adjacent neighborhood. The 
proposed development has arterial street frontage and is an appropriate redevelopment 
of this property. 

 
3. Is compatible with surrounding land uses or is otherwise screened and separated from 

adjacent land in such a way as to minimize adverse effects. 
The proposed location of the outdoor patio lounge is appropriate and conditions of approval 
are recommended. 
 

Further, the City Council shall consider and may impose modifications or conditions concerning, 
but not limited to the following: 

 
1. Street and road capacity; 
2. Ingress and egress to adjoining streets; 
3. Off-street parking; 
4. Fencing, screening and landscaping; 
5. Building bulk and location; 
6. Usable open space; 
7. Signs and lighting; and/or 
8. Noise, vibration, air pollution and similar environmental influences. 

 
Based on the above criteria, the Zoning Commission is forwarding a recommendation of 
conditional approval of Special Review #860 on a 4-0 vote.  
 
CONDITIONS OF APPROVAL  
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1. The special review approval shall be limited to Lot 1, Block 1, Vaquero Subdivision as 
shown on the site plan submitted with the application.   

2. This special review approval is for an outdoor patio lounge and no other use or expansion 
of this use is approved or implied with this authorization. 

3. Development of the site shall be in substantial conformance with the site plan submitted. 
Deviations from the approved site plan that change the location of structures, parking lot 
access or parking areas will require additional special review approval.  

4. Any expansion of the gross floor area of the patio or number of parking stalls greater than 
10 percent will require an additional special review approval as required by Section 27-
613(c) of the Unified Zoning Regulations. 

5. The owner shall provide a sight obscuring fence of at least 4.5 feet in height around the 
outdoor patio lounge. The fence shall have at least one exit-only gate to provide an 
emergency exit. Access to the outdoor patio lounge area shall be through the main indoor 
area of the business.  

6. The owner is allowed to have background music and un-amplified live outdoor 
entertainment on the outdoor patio lounge. Background music is defined as amplified 
music and must not audible beyond the outdoor patio lounge.  

7. There shall be no outdoor public address system or outside announcement system of any 
kind. 

8. All new exterior lighting with the exception of sign lighting shall have full cut-off shields 
so light is directed to the ground and not onto adjacent property.  

9. The existing Electronic Message Display (EMD) sign does not conform to the current 
City Sign Code for size and operation of an EMD sign. On or before June 23, 2014, the 
sign owner will bring this EMD sign in to conformance with the then existing City Sign 
Code. Until that time, the owner shall be required to adequately maintain and operate the 
sign according to all applicable zoning regulations.  

10. These conditions of special review approval shall run with the land described in this 
authorization and shall apply to all current and subsequent owners, operators, managers, 
lease holders, heirs and assigns.   

11. Failure to comply with these conditions of approval of the special review use shall be 
deemed a violation of the zoning regulations. Enforcement of the regulations and 
conditions shall be as set forth in Section 27-1601 et seq. of the Unified Zoning 
Regulations.  

12. The proposed development shall comply with all other limitations of Section 27-613 of 
the Unified Zoning Regulations concerning special review uses, and all other City 
regulations that apply. 

 
**NOTE** Approval of this Special Review does not constitute approval of a building 

permit, sign permit or fence permit. Compliance with all applicable local codes 
will be reviewed at the building permit level. This application is for a Special 
Review as noted above and no other request is being considered with this 
application. The Planning Division points out that the use and development of the 
property must be in accordance with the submitted site plan. 

 



 

 320 of 362 

STAKEHOLDERS 
A public hearing before the City Zoning Commission was held on June 3, 2008. Staff forwarded 
a recommendation of conditional approval. Roger Tuhy appeared before the Zoning Commission 
and explained the proposed development. No other persons testified in favor or in opposition to 
the application.  
 
The Zoning Commission considered the testimony and the staff recommendation of conditional 
approval. The Zoning Commission discussed a Planning staff recommended condition relating to 
the operation of the lighting of the artificial trees. The Zoning Commission voted to not 
recommend this condition to the City Council. The Zoning Commission agreed the operation of 
the artificial tree lighting is acceptable and is not an issue to be addressed through the special 
review application. The Zoning Commission moved to recommend conditional approval of the 
special review request and voted 4-0 to forward this recommendation to the City Council. 
   
CONSISTENCY WITH ADOPTED PLANS AND POLICIES 
Consistency with plans and policies is discussed in the Alternatives Analysis section above. 
 
 
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of conditional approval of Special 
Review #860 on a 4-0 vote. 
 
ATTACHMENTS 

A. Zoning Map 
B. Site Photographs 
C. Site Plan 
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Zoning Map – Special Review #860  
 

 
Subject Property  

 
 
 
 
 

 
 

ATTACHMENT B 

HC 

CI 

Public 

PD 

EGC 

I-90 



 

 322 of 362 

Site photos –Special Review #860 
 

 
View north across property from Midland Road  

 
View of existing west elevation of Maui Nites Casino 
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ATTACHMENT C 
Site Plan –Special Review #860 

Available for viewing in the City Clerk’s Office 
 

(Back to Regular Agenda) 
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9 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Public Hearing for Special Review #861 – 543 Milton Road 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Dave Green, Planner I    

 
PROBLEM/ISSUE STATEMENT: This is a special review request to allow a public parking 
lot on a 24,000 square foot parcel of land in a Residential Multi-Family (RMF) zone, on Lot 4, 
Block 1, of Keller Subdivision. The property is addressed as 543 Milton Road and is currently a 
vacant lot on the east side with a duplex, built in 1969, on the west side of the lot.  The lot is just 
west of the intersection of Main Street and Milton Road in the Heights. For the applicant to have 
a food service type business as a tenant in the retail mall he needs to have more parking stalls to 
meet the parking requirements of the City.  First Interstate Bank is the owner, and Jeff Essman is 
the agent.  The Zoning Commission held a public hearing on this request on June 3, 2008, and is 
forwarding a recommendation of conditional approval to the City Council on a 4-0 vote.  
 
ALTERNATIVES ANALYZED: Before taking any action on an application for a Special 
Review use, the City Council shall first consider the findings and recommendations of the City 
Zoning Commission.  In no case shall the City Council approve a special review use other than 
the one advertised.  The Council shall take one of the following actions: 

• Approve the application; 
• Conditionally approve the application; 
• Deny the application; 
• Allow withdrawal of the application; or  
• Delay the application for a period not to exceed thirty (30) days. 
 

FINANCIAL IMPACT: The special review, if approved, should have no effect on the City’s 
tax base.  
 
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of conditional approval of Special 
Review #861 on a 4-0 vote. 
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Approved By:   City Administrator ___  City Attorney  ___ 
 
ATTACHMENTS 
A: Zoning/Location Map. 
B: Site Plan 
C: Letter of Support for Special Review #861 
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INTRODUCTION 
This is a special review request to allow a public parking lot on a 24,000 square foot parcel of 
land in a Residential Multi-Family (RMF) zone, on Lot 4, Block 1, of Keller Subdivision. The 
property is addressed as 543 Milton Road and is currently a vacant on the east side of the lot with 
a duplex, built in 1969, on the west side of the lot. 
 
PROCEDURAL HISTORY  

• A special review application to allow a public parking lot on a 24,000 square foot parcel 
of land in a Residential Multi-family (RMF) zone was submitted on May 1, 2008. 

• The City Zoning Commission held a public hearing on June 3, 2008, and is forwarding a 
recommendation of conditional approval. 

• The City Council will conduct a public hearing and consider this application on June 23, 
2008.    

 
BACKGROUND 
This is a request for a special review to allow a public parking lot on a 24,000 square foot parcel 
of land in a Residential Multi-family (RMF) zone, on Lot 4, Block 1 of Keller Subdivision. The 
property is addressed as 543 Milton Road and is currently a vacant lot on the east side with a 
duplex, built in 1969, on the west side of the lot. The lot is just west of the intersection of Main 
Street and Milton Road in the Heights.   
 
The applicants have stated in a letter that it is their intent to pave a portion of the lot to 
accommodate more parking that is required by code so they can have a food service type 
business as a tenant in the 10,000 square foot shopping mall to the east of this lot.  With the 
additional parking, they could have tenants that serve food such as a bakery and coffee vendor 
with table service.  Also in the letter from the applicants they state that there is currently no 
sidewalk, curb or gutter along the frontage of this parcel.  With the special review approval they 
will be providing sidewalk, curb and gutter along Milton Road.  This is a route for students 
walking to Bench Elementary School and the completion of the sidewalk, curb and gutter along 
Milton Road will make a safer walk to the school. 
 
ALTERNATIVES ANALYSIS 
Section 27-1503(D) specifies that all Special Reviews shall comply with the following three (3) 
criteria: 

1. Complies with all requirements of this Article (27-1500).  
 This application does comply with the requirements of the zoning regulations.  

 
2. Is consistent with the objectives and purposes of Chapter 27 and the Growth Policy. 

This application is consistent with the purposes of Chapter 27 and the 2003 Growth 
Policy. The application is appropriate in this particular district based on all the 
circumstances of the location. The application does encourage predictable land use 
decisions that are consistent with the neighborhood character and land use patterns. The 
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application does encourage land uses that are sensitive to and compatible with the 
character of the surrounding neighborhood.  

 
3. Is compatible with surrounding land uses or is otherwise screened and separated from 

adjacent land in such a way as to minimize adverse effects. 
The zoning regulations adopted by the City Council require separation of uses and also 
include requirements for landscape and fencing to provide separation from non-
compatible uses. 

Further, the City Council shall consider and may impose modifications or conditions concerning, 
but not limited to the following: 

 
1. Street and road capacity; 
2. Ingress and egress to adjoining streets; 
3. Off-street parking; 
4. Fencing, screening and landscaping; 
5. Building bulk and location; 
6. Usable open space; 
7. Signs and lighting; and/or 
8. Noise, vibration, air pollution and similar environmental influences. 

 
Based on the above criteria, the Zoning Commission is forwarding a recommendation of 
conditional approval of Special Review #861 on a 4-0 vote.  
 
CONDITIONS OF APPROVAL  

1. The special review approval shall be limited to Lot 4, Block 1, of Keller Subdivision 
addressed at 543 Milton Road, .55 acres west of the intersection of Main Street and 
Milton Road.   

2. Any expansion of the building, building occupancy or parking lot greater than 10 percent 
of what is shown on the site plan submitted with this application on May 1, 2008, shall 
require another special review as per BMCC 27-613(c). 

3. The development of Lot 4, Block 1, of Keller Subdivision shall be in complete 
accordance with all provisions of Section 27-1100 Landscaping. 

4. Dumpsters shall be enclosed in a three sided sight obscuring enclosure with sight 
obscuring gates, Section 27-1107 BMCC. 

5. All parking lot lighting shall be bollard lighting, no overhead lighting, with the exception 
of sign lighting, so light is near the ground plain and not spilling onto adjacent property.  

6. The access shown for the new parking lot addition shall not be allowed.  All traffic must 
enter and exit out of existing access points for the retail mall. 

7. The proposed fence shown on the site plan submitted with this application on May 1, 
2008, between the existing duplex and the new parking lot must be a maximum height of 
3 feet for the first 20 feet of fencing from Milton Lane as required by Section 27-604 (c) 
BMCC.  
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8. The sidewalk curb and gutter must be installed the entire length of the frontage along 
Milton Lane for this property, to connect existing sidewalk curb and gutter from the retail 
mall to the sidewalk curb and gutter on the Bench Elementary School property. 

9. These conditions of special review approval shall run with the land described in this 
authorization and shall apply to all current and subsequent owners, operators, managers, 
lease holders, heirs and assigns.   

10. The proposed development shall comply with all other limitations of Section 27-613 of 
the Unified Zoning Regulations concerning special review uses, and all other City of 
Billings, regulations and ordinances that apply. 

 
**NOTE** Approval of this Special Review does not constitute approval of a building 

permit, sign permit or fence permit. Compliance with all applicable local codes 
will be reviewed at the building permit or zoning compliance permit level. This 
application is for a Special Review as noted above and no other request is being 
considered with this application. The use and development of the property must 
be in accordance with the submitted site plan. 

 
STAKEHOLDERS 
The Zoning Commission conducted a public hearing on June 3, 2008, and forwarded a 
recommendation of approval to the City Council on a 4-0 vote.  The applicant was present at the 
Zoning Commission meeting. The applicant stated that he needed to have more parking available 
to have a food service type business move into his mini mall.  His current parking lot does not 
have enough spaces to meet the city parking requirements.   
 
The applicant requested that reference to the expansion of the building in condition number 2 be 
removed and only have reference to parking expansion that would trigger an additional special 
review.  He also asked that condition number 6 be removed completely.  The applicant stated 
that according to current code, engineering would allow 2 exits onto Milton.  He also stated that 
he didn’t see that there would be any conflict because Milton is not a collector or arterial street. 
There was no other public comment at the meeting after the applicant.   
 
The Planning Division has received two emails from surrounding property owners stating their 
approval of the new parking area, see Attachment C. 
 
Zoning Commission member Michael Larson asked for clarification concerning the reason for 
condition number 6.  Staff responded that although current engineering practice may be to allow 
2 exits from the property onto Milton Road the issue is not the number of accesses but the fact 
that there are 3 accesses so close together.  Engineering’s objection to the three accesses is the 
fact they are so close together and present potential traffic conflicts to traffic movement from the 
property onto Milton Road and from Milton Road onto the property.    
 
Mr. Larson also asked about condition number 2.  He stated that it was his understanding that the 
wording of condition number 2 was from Billings zoning code.  Staff responded that the wording 
was taken from Section 27-613 (c) BMCC and was a standard condition with all special reviews.   
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There was no further discussion from the zoning commission; a motion to forward a 
recommendation of conditional approval to the City Council was made a seconded followed by a 
vote of 4-0 to approve. 
 
CONSISTENCY WITH ADOPTED PLANS AND POLICIES 
In addition to the above discussion in the Alternatives Analysis section, this application does 
conform to the goals of the 2003 City of Billings/Yellowstone County Growth Policy, 
specifically:  
• New Development that is sensitive to and compatible with the character of adjacent City 
 neighborhoods.  
• The project does encourage predictable land use decisions that are consistent with the                        

neighborhood character and land use patterns. 
 
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of conditional approval of Special 
Review #861 on a 4-0 vote. 
 
ATTACHMENTS 
A: Zoning/Location Map. 
B: Site Plan 
C: Letter of Support for Special Review #861 
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ATTACHMENT A 
Zoning Map - Special Review #861 
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ATTACHMENT B 
Site Plan Special Review #861 
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ATTACHMENT C 
Letters in support of Special Review #861 

 
From: Steve Nitz [mailto:snitz@epsimanagement.com]  
Sent: Monday, May 12, 2008 11:06 AM 
To: jeff@jeffessmann.com 
Subject: 543 Milton Rd 
 
Jeff, 
  
I just received your package with the request for the parking lot adjacent to the retail mall at 904 Main.  I fully 
support your request to put in a parking lot at this location.  I can see where the lack of sufficient parking would be 
an issue for this property. 
  
Let me know if I can be of any further assistance. 
  
  
Steven M. Nitz 
Executive Property Services Inc. 
513 Hilltop Rd, Ste 7 
406-248-5166  
406-248-1445 (fax) 
snitz@epsimanagement.com 
 
 
-----Original Message----- 
From: Doug Haacke [mailto:dhaacke@gmail.com]  
Sent: Monday, May 12, 2008 10:19 AM 
To: jeff@jeffessmann.com 
Subject: 543 Milton Road 
 
Jeff: 
 
Small world!  I own and work out of one of the offices across the street in 
the 848 Main complex. 
 
I think expanding the parking back there is a great idea! 
 
Hope you are well, my friend, and staying out of trouble! 
 
-Doug Haacke 

 
 

(Back to Regular Agenda) 
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10 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008 
 

 
TITLE: Public Hearing for Special Review #862 – 1911 King Avenue West 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Dave Green, Planner I    

 
PROBLEM/ISSUE STATEMENT: This is a special review request to remove a condition of 
approval from Special Review (SR) #836 and SR #841 restricting vehicle access across the west 
property line to adjacent property on a 2.303 acre parcel of land in a Controlled Industrial (CI) 
zone, on Lot 11A-1, CBH Industrial Park Subdivision. The property is addressed as 1911 King 
Avenue West and is currently a developed commercial property.  The property is located on the 
northwest corner of the intersection of King Avenue West and Carbon Street.  KRP, LLC, is the 
owner, and Blueline Engineering, is the agent.  The Zoning Commission held a public hearing on 
this request on June 3, 2008, and is forwarding a recommendation of conditional approval to the 
City Council on a 4-0 vote.  
 
ALTERNATIVES ANALYZED: Before taking any action on an application for a Special 
Review use, the City Council shall first consider the findings and recommendations of the City 
Zoning Commission.  In no case shall the City Council approve a special review use other than 
the one advertised.  The Council shall take one of the following actions: 

• Approve the application; 
• Conditionally approve the application; 
• Deny the application; 
• Allow withdrawal of the application; or  
• Delay the application for a period not to exceed thirty (30) days. 
 

FINANCIAL IMPACT: The special review, if approved, should have no effect on the City’s 
tax base.  
 
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of conditional approval of Special 
Review #862 on a 4-0 vote. 
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Approved By:   City Administrator ___  City Attorney  ___ 
 
ATTACHMENTS 
A: Zoning/Location Map. 
B: Site Plan 
C: Letter of support 
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INTRODUCTION 
This is a special review request to remove the condition of approval for Special Review (SR) 
#836 and SR #841 restricting vehicle access across the west property line to adjacent property on 
a 2.303 acre parcel of land in a Controlled Industrial (CI) zone, on Lot 11A-1, CBH Industrial 
Park Subdivision.  The property is addressed as 1911 King Avenue West. 
 
PROCEDURAL HISTORY  

• A special review application to modify the condition of approval for Special Review (SR) 
#836 and SR #841 restricting vehicle access across the west property line to adjacent 
property on a 2.303 acre parcel of land in a Controlled Industrial (CI) zone was submitted 
on May 1, 2008. 

• The City Zoning Commission held a public hearing on June 3, 2008, and is forwarding a 
recommendation of conditional approval. 

• The City Council will conduct a public hearing and consider this application on June 23, 
2008.    

 
BACKGROUND 
This is a special review request to remove the condition of approval for Special Review (SR) 
#836 and SR #841 restricting vehicle access across the west property line to adjacent property on 
a 2.303 acre parcel of land in a Controlled Industrial (CI) zone, on Lot 11A-1, CBH Industrial 
Park Subdivision. The property is addressed as 1911 King Avenue West and is currently a 
developed commercial property.  The property is located on the northwest corner of the 
intersection of King Avenue West and Carbon Street.  
 
Special Review #836 and #841 required the applicant to close the north parking lot, on the west 
end, to prevent traffic from cutting through to South 20th Street West from Carbon Street. 
 
The applicants have stated in a letter that they have signed a reciprocal parking and access 
agreement with the owner of the adjacent property northwest of their property with the intention 
of improving the lot south of Perkins Restaurant.  The proposed layout of the parking will allow 
access to South 20th Street West but will not be a “straight shot” that causes traffic conflicts.  The 
proposed parking lot addition prevents access to the Holiday Station parking, and the access that 
currently exist at the Holiday Station on the north west corner of the lot and accesses South 20th 
Street West will be narrowed to approximately 24 feet wide. 
 
ALTERNATIVES ANALYSIS 
Section 27-1503(D) specifies that all Special Reviews shall comply with the following three (3) 
criteria: 

1. Complies with all requirements of this Article (27-1500).  
 This application does comply with the requirements of the zoning regulations.  

 
2. Is consistent with the objectives and purposes of Chapter 27 and the Growth Policy. 
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This application is consistent with the purposes of Chapter 27 and the 2003 Growth 
Policy. The application is appropriate in this particular district based on all the 
circumstances of the location. The application does encourage predictable land use 
decisions that are consistent with the neighborhood character and land use patterns. The 
application does encourage land uses that are sensitive to and compatible with the 
character of the surrounding uses.  

 
3. Is compatible with surrounding land uses or is otherwise screened and separated from 

adjacent land in such a way as to minimize adverse effects. 
The zoning regulations adopted by the City Council require separations and landscaping to 
reduce negative impacts on surrounding properties.  Since this is an addition to a parking 
lot surrounded by businesses the impact to the neighborhood will be minimal.  There are no 
existing residential developments immediately adjacent to this property. 

 
Further, the City Council shall consider and may impose modifications or conditions concerning, 
but not limited to the following: 

 
1. Street and road capacity; 
2. Ingress and egress to adjoining streets; 
3. Off-street parking; 
4. Fencing, screening and landscaping; 
5. Building bulk and location; 
6. Usable open space; 
7. Signs and lighting; and/or 
8. Noise, vibration, air pollution and similar environmental influences. 

 
Based on the above criteria, the Zoning Commission is forwarding a recommendation of 
conditional approval of Special Review #862 on a 4-0 vote.  
 
CONDITIONS OF APPROVAL  

1. The special review approval shall be limited to Lots 11A and 12A, of Block 1, of CBH 
Industrial Park Subdivision for a parking lot addition on Lot 11A-2, Block 1, CBH 
Industrial Park Subdivision as shown on the site plan submitted with this application on 
May 1, 2008.  

2. Development of the site shall be in substantial conformance with the site plan submitted 
with this application on May 1, 2008. Deviations from the approved site plan that change 
the location of the proposed parking lot, the parking lot circulation, layout and access will 
require additional special review approval.  

3. Directional signs shall be installed in the proposed parking lot south of Perkins 
Restaurant to direct traffic from the parking lot behind the building on the subject 
property, Lots 11A and 12A of Block 1 of CBH Industrial Park Subdivision, that they 
must turn right to exit to South 20th Street West. 

4. All exterior lighting with the exception of sign lighting shall have full cut-off shields so 
light is directed to the ground and not onto adjacent property.  
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5. Landscaping shall be provided in the new parking lot area as required by Section 27-1101 
(Landscaping) of the Unified Zoning Regulations. 

6. There shall be permanent bollards provided from the northwestern corner of the existing 
building at 1911 King Avenue West installed along the back of curb of the new parking 
lot addition every 5 feet going west. The final bollard shall be installed directly across 
from the center of the first angled parking stall in the proposed additional parking or a 
fence may be installed in place of the bollard in the same location as described.  This is to 
discourage cut-through traffic from the Holiday property or from the new parking lot 
being proposed.   

7. These conditions of special review approval shall run with the land described in this 
authorization and shall apply to all current and subsequent owners, operators, managers, 
lease holders, heirs and assigns.   

8. The proposed development shall comply with all other limitations of Section 27-613 of 
the Unified Zoning Regulations concerning special review uses, and all other City of 
Billings regulations and ordinances that apply. 

 
**NOTE** Approval of this Special Review does not constitute approval of a building 

permit, sign permit or fence permit. Compliance with all applicable local codes 
will be reviewed at the building permit or zoning compliance permit level. This 
application is for a Special Review as noted above and no other request is being 
considered with this application. The use and development of the property must 
be in accordance with the submitted site plan. 

 
STAKEHOLDERS 
The Zoning Commission conducted a public hearing on June 3, 2008, and forwarded a 
recommendation of approval to the City Council on a 4-0 vote.   
 
The applicants’ agent, Marshall Phil from Blueline Engineering, was present at the Zoning 
Commission meeting and spoke in favor of the special review.  Mr. Phil stated that he had a copy 
of an email from a surrounding property owner in support of this special review report.  He 
provided copies of the email to all commission members. (See Attachment C)  He stated that the 
previous special reviews had conditions placed on them in response to concerns the Police 
Department had about cut through drivers and the unsafe situation this created.  Mr. Phil stated 
that the owners developed this new plan and discussed it with the police.  He stated that the 
police felt this was a workable solution to the traffic concerns they originally had about cut 
through traffic. 
 
Mr. Phil asked that condition number 6 be modified to allow a fence instead of bollards along a 
portion of the south edge of the new parking area.  He stated that the bollards would take up too 
much space to install and that it may make it so they were not able to get the clearances they 
needed for the drive isle along the angled parking stalls.  He stated that the owners also felt the 
fence would look better than the bollards. 
 
There was no other public comment at the meeting. 



 
  

 Page 338 of 362  

 
A motion was made to approve the special review with a modification to condition number 6 to 
allow either bollards or a fence along a portion of the south side of the new parking lot.  The 
Zoning Commission voted 4-0 to forward a recommendation of conditional approval with one 
modification to condition 6 to the city council.  
 
CONSISTENCY WITH ADOPTED PLANS AND POLICIES 
In addition to the above discussion in the Alternatives Analysis section, this application does 
conform to the goals of the 2003 City of Billings/Yellowstone County Growth Policy, 
specifically:  
• New Development that is sensitive to and compatible with the character of adjacent City 
 neighborhoods.  
• The project does encourage predictable land use decisions that are consistent with the                         

neighborhood character and land use patterns. 
 
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of conditional approval of Special 
Review #862 on a 4-0 vote. 
 
ATTACHMENTS 
A: Zoning/Location Map. 
B: Site Plan 
C: Letter of support 
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ATTACHMENT A 
Zoning Map - Special Review #862 
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ATTACHMENT B 
Site Plan Special Review #862 

 



 
  

 Page 341 of 362  

ATTACHMENT C 
Letter of support 

 
 

(Back to Regular Agenda) 
 



 
  

 Page 342 of 362  

11 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008      
 

 
TITLE: Zone Change #844 and 1st Reading of Ordinance, 5900 Rimrock Road 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole Cromwell, AICP, Zoning Coordinator, Planner II 

 
PROBLEM/ISSUE STATEMENT:  The applicant is requesting a zone change from 
Residential 9,600 (R-96) to Residential Multi-Family-Restricted (RMF-R) on the West ½ of Lot 
5, Sunny Cove Fruit Farms located south of Rimrock Road near Yellowstone Club Estates. The 
parcel is located in the 5900 block of Rimrock Road.  This site is a 5.35 acre parcel of land.  The 
property is owned by Thomas Romine and Blaine Poppler is the agent. The owner and agent 
conducted two pre-application neighborhood meetings. The Zoning Commission conducted a 
public hearing on June 3, 2008, and is forwarding no recommendation on a 2-2 vote on a motion 
to recommend approval. 
     
ALTERNATIVES ANALYZED:  State law at MCA 76-2-304 requires that all zone changes be 
reviewed in accordance with 12 criteria.  Using the 12 criteria to determine the appropriateness 
of the zone change request, the City Council may: 
1.  Approve the zone change request 
2.  Deny the zone change request 
3.  Allow withdrawal of the application 
4.  Delay action for up to thirty (30) days 
 
FINANCIAL IMPACT:  The proposed zone change, if approved, could increase the City’s tax 
base when the property is developed. Denial of the proposed zone change should have no effect 
on the City’s tax base.  
 
RECOMMENDATION 
The Zoning Commission is forwarding no recommendation to the City Council for Zone Change 
#844 on a 2-2 vote on a motion to recommend approval.    
 
Approved by:  _____ City Administrator _____ City Attorney 
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ATTACHMENTS: 
A: Surrounding Zoning 
B:   Letter from Margie Peery 
C: Written testimony from applicant Thomas Romine 
D: Ordinance 
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INTRODUCTION 
The applicant is requesting to rezone the west half of Lot 5 in Sunny Cove Fruit Farms 
Subdivision from R-96 to RMF-R in order to construct 62 dwelling units in 11 structures. The 
property is located south of Rimrock Road just west of the intersection of 58th Street West. All of 
the surrounding property is zoned R-96. Rimrock Road is a principal arterial street and currently 
carries approximately 4,000 vehicle trips per day. Subdivisions to the west and north of the 
subject property will likely add to this traffic. The applicant, Thomas Romine, is proposing to 
construct multi-family housing with 4-plex and 6-plex buildings. Property at the intersection of 
Rimrock Road and 62nd Street West was re-zoned in 2005 to accommodate Community 
Commercial uses and multifamily dwelling units.  
 
PROCEDURAL HISTORY 

• On February 25, 2008, the first pre-application neighborhood meeting for the proposed 
zoning application was conducted at the Lillis Center on Shiloh Road.  

• On April 28, 2008, the second pre-application meeting for the proposed zoning 
application was conducted at the Lillis Center on Shiloh Road.   

• On May 5, 2008, a zone change application was submitted to the Planning Division. 
• On June 3, 2008, the City Zoning Commission conducted a public hearing on the 

proposed zone change and is forwarding no recommendation to the City Council on a 2-2 
vote on a motion to recommend approval.    

• On June 23, 2008, the City Council will conduct the public hearing and first reading of 
the zone change.  

• On July 14, 2008, if the zone change is approved on first reading, the second reading of 
the zone change will be conducted. 

 
BACKGROUND 
The proposed RMF-R zoning district could allow a higher density residential development on 
this 5.35 acre property. Multifamily dwellings could be developed that would allow up to 28 
dwellings units per acre. If the zoning is approved, the developer could construct up to the 
maximum number of dwelling units allowed while meeting all the required site development 
standards for off-street parking, setbacks, building heights and lot coverage. Any development of 
the property for multifamily structures would require the provision of adequate off-street parking 
and landscaping to commercial development standards.  
 
The West Billings Neighborhood Plan, the 2003 Growth Policy and the Northwest Shiloh Area 
Plan all encourage the location of commercial nodes at the intersection of arterial streets with 
professional offices or higher density residential along arterials between intersections. This goal 
must be balanced with existing and potential future land uses and compatible with current 
neighborhood character. There is no similar zoning in the immediate area and similar 
development is not likely to the north or east of the subject property since these properties have 
been developed already as low density residential neighborhoods. The surrounding developments 
include single family homes on lots ranging from 12,000 square feet to over an acre of land per 
dwelling unit. 
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The applicant held two pre-application meetings with the surrounding neighbors. The first 
meeting on February 25, 2008, at the Lillis Center on Shiloh Road, was attended by 12 
surrounding property owners. The second neighborhood meeting was held on April 28, 2008, 
and 7 surrounding property owners attended. According to the minutes submitted from the 
meetings, the neighbors had several concerns with the proposed zone change. Some of the 
concerns from the surrounding neighbors were the potential to effect water wells, noise and trash 
from construction operations, traffic increases, and the height of new buildings and setbacks of 
the new buildings to the property lines.  
 
Planning staff forwarded a recommendation of denial to the Zoning Commission for this 
application. The Planning Division believes this zone change may constitute a spot zoning. Due 
to the size and location of the parcel, this proposal may meet the criteria for the creation of an 
illegal spot zoning. Spot zoning - as defined by the Montana Supreme Court - is a three-prong 
test and each prong should be evaluated separately but weighed as a whole. A "yes" answer to 
each of the three tests is usually required before determining that a spot zoning has occurred. The 
precedent case is Little v Board of County Commissioners of Flathead County in 1981. The first 
test or criteria to determine a spot zoning is whether the requested use is significantly different 
than the prevailing use in the area. The Planning staff believes the requested use is significantly 
different than the prevailing single family use in the area. The proposed site plan and limitation 
of 11 dwelling units per acre cannot be conditioned through a zone change approval. The zone 
change could allow the present or future owner to construct as many as 28 dwelling units per 
acre. Two members of the Zoning Commission did not agree with this opinion. The members 
noted the City Council approved a similar zone change to multi-family residential uses in 2004 
and 2005 for the Falcon Ridge and Golden Acres Subdivision at the intersection of 62nd Street 
West and Rimrock Road.  
 
The second criterion to determine a spot zoning is whether the area for the requested use is small. 
This factor is more concerned with the number of benefited landowners rather than physical size 
of the property. The Planning staff believes the requested use only applies to the owner’s 
property of 5.35 acres and the physical area affected is rather small. Two members of the Zoning 
Commission also did not agree with this determination. The members believe the area benefited 
includes all surrounding property owners since values will increase when the property is 
developed.  
 
The third criterion is whether the zoning is designed to benefit only one landowner at the 
expense of the surrounding property owners or the general public. The Planning staff believes 
the re-zoning does benefit one land owner and it appears that the request is at the expense of the 
surrounding property owners. The surrounding market values of single family homes may be 
detrimentally affected by the new zoning. Two members of the Zoning Commission disagreed 
with this opinion. The members believe that many property owners will benefit from the new 
zoning and that it provides a housing type and service not currently available in this area of West 
Billings.  
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The Zoning Commission conducted a public hearing on June 3, 2008 and is forwarding no 
recommendation to the City Council on a 2-2 vote on a motion to recommend approval.  The 
Zoning Commission’s recommendations are made and discussed in the 12 criteria for zone 
changes below.  
ALTERNATIVES ANALYSIS 
The City Council may approve, deny, delay or allow withdrawal of the zone change.  All zone 
changes must be evaluated utilizing the 12 criteria set forth within Section 76-2-304, MCA.  The 
following are the Zoning Commission’s determinations.  
 
1. Is the new zoning designed in accordance with the Growth Policy? 

 The proposed zone change may be consistent with the following goals of the Growth Policy: 
• Predictable land use decisions that are consistent with neighborhood character and land 

use patterns. (Land Use Element Goal, page 6)   
 The proposed zoning would permit up to 28 dwelling units per acre, which may not be 

consistent with the surrounding single-family and agricultural uses.   
• New developments that are sensitive to and compatible with the character of adjacent City 

Neighborhoods and County Townsites. (Land Use Element Goal, page 6)   
 The proposed zoning may be consistent with the surrounding character of the 

neighborhood. 
• The proposed zone may or may not meet the three tests for creation of an illegal spot zone.  

1. The requested use is significantly different than the prevailing use in the area. 
2. The area requested for the use is small in area. 
3. The requested zoning benefits a single owner and not the community and may be 

at the expense of surrounding owners. 
• Development in the West Billings planning area shall provide for a variety of housing 

types and densities. (Planned Growth, West Billings Neighborhood Plan, page 22) 
The proposed zoning allows for a larger variety of housing types and densities in this area 
along an arterial street between major intersections.  

 
2. Is the new zoning designed to lessen congestion in the streets? 
The additional traffic that could be produced by the proposed increase in density is 
approximately 380 additional vehicle trips per day on Rimrock Road. This estimate is 
based on the proposed 62 dwelling units.  
 
3. Will the new zoning secure safety from fire, panic and other dangers? 

The subject property is currently serviced by City Fire and Police.  Any development will 
require a minimum width for access roads and provision of water for fire protection.  

 
4. Will the new zoning promote health and general welfare? 

The proposed zoning would permit a density increase from the current allowed maximum of 
4 units per acre in the R-96 zoning district. The Unified Zoning Regulations do specify 
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minimum setbacks and lot coverage requirements for the proposed zoning district in order to 
promote health and safety. 

 
5. Will the new zoning provide adequate light and air? 

The proposed zoning provides for sufficient setbacks to allow for adequate separation 
between structures and adequate light and air. 

 
 
 
6. Will the new zoning prevent overcrowding of land? 

The proposed zoning, as well as all zoning districts, contain limitations on the maximum 
percentage of the lot area that can be covered with structures.  The R-96 zone allows 30% lot 
coverage and the RMF-R zone allows 55% lot coverage. The proposed density of 11.5 units 
an acre for the 4-plex and 6-plex structures does allow for adequate open area and should not 
overcrowd the property.  

 
7. Will the new zoning avoid undue concentration of population? 

The proposed zoning will allow the introduction of multifamily residential uses in an area 
surrounded by low density single-family and agricultural uses. The 2003 Growth Policy and 
the West Billings Neighborhood Plan encourage higher density residential uses along arterial 
streets between intersections. The proposed zoning does not unduly concentrate population.  

 
8. Will the new zoning facilitate the adequate provisions of transportation, water, sewerage, 

schools, parks, fire, police, and other public requirements? 
Transportation:  The proposed zoning may impact the surrounding streets, as the 

only way in and out of the development is Rimrock Road. 
Necessary traffic control shall be installed at the time of 
development.     

Water and Sewer:  The City will provide water and sewer to the property through 
existing lines on Rimrock Road.  

Schools and Parks:  School District #2 will provide education to students within the 
development. Most elementary schools in this area are over 
crowded. The School District did not provide comment on the 
application.  

 Fire and Police:  The subject property is currently served by the City of Billings 
fire and police departments.   

 
9. Does the new zoning give reasonable consideration to the character of the district? 

The proposed zoning will permit multifamily uses, which are not alike in character to the 
surrounding single-family and agricultural uses. The future character of this area of West 
Billings will include similar development densities as well as professional offices along 
arterial streets. 
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10. Does the new zoning give consideration to peculiar suitability of the property for particular 
uses? 
The subject property may not be suitable for the requested zoning district.  A portion of the 
property that has frontage on Rimrock Road may be able to support a small multi-family 
development. The remaining acreage is surrounded by single-family uses and agricultural 
uses.   

 
11. Was the new zoning adopted with a view to conserving the value of buildings? 

Higher density multifamily dwellings may negatively affect single-family market prices on 
an individual basis however; most surrounding properties may see an increase in value from 
the proposed development.  
 

12. Will the new zoning encourage the most appropriate use of land throughout such county or    
municipal area? 
The proposed zoning will permit more dense development that is not alike in character to the 
current surrounding single-family residential uses. The character of this area of West Billings 
is changing as development occurs that has city services available. This may be the most 
appropriate use of land on this arterial street.  

 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the 2003 Growth Policy Plan and Billings and is discussed in the Alternatives 
Analysis section of this report. 
 
STAKEHOLDERS 
Planning Division staff received two phone calls regarding the proposed zone change 
application. One person requested a zone change protest form and instructions. A protest petition 
has not been filed as of June 4, 2008. Margie Peery, owner of a fraction of Tract 6, Certificate of 
Survey 836 north and west of the subject property, submitted a letter against the proposed zone 
change (Attachment B). 
 
The Zoning Commission conducted a public hearing on June 3, 2008, and is forwarding no 
recommendation to the City Council on a 2-2 vote on a motion to recommend approval. Two 
members of the Zoning Commission believe the proposed zone change was the most likely use 
of the property given the city services available in Rimrock Road, the arterial street frontage and 
commitment by the applicant to a high quality development that offers a type of housing not 
currently available in this area of West Billings. Two members of the Zoning Commission were 
concerned with the incompatibility of the surrounding zoning and the proposed zoning might be 
an illegal spot zoning. These two members believed the previous zone changes for Falcon Ridge 
and Golden Acres were part of a much larger zoning master plan that is not similar to this 
proposed zone change.  
 
Thomas Romine, applicant and owner of the subject property, testified that he disagreed with the 
Planning Staff recommendation of denial. He stated the area is no longer viable for agricultural 
uses and that city services are available. He annexed the property with the intent of developing 
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all of the 60 acres for various urban land uses including multi-family residences. The property 
has frontage on Rimrock Road a principal arterial street that will have ever increasing amounts 
of traffic. Mr. Romine submitted written testimony to the Zoning Commission (Attachment C). 
Mr. Romine testified that the proposed site plan has changed significantly since originally 
introduced to the neighbors in February. The number of units is less than originally proposed, the 
dwelling units are slightly larger and the buildings will be no taller than a single story. Mr. 
Romine testified this will be the lead off development for his total of 60 acres. Mr. Romine 
stated his zone change is no different than those proposed and approved for Golden Acres and 
Falcon Ridge Subdivision where 33 acres of Residential Multi-Family is located 3 blocks west at 
62nd Street West and Rimrock Road. Mr. Romine stated the Growth Policy encourages higher 
density residential uses along arterial streets between commercial nodes at intersections. The 
development of multi-family housing in those areas would benefit many other people not just the 
owner and developer.  
 
Mr. Blaine Poppler, agent for the owner, testified in favor of the zone change. Mr. Poppler stated 
he believes this location is appropriate for multifamily housing. The proposed units will be 1 
bedroom units, with an attached single car garage and a single story structure. Mr. Poppler 
presented three displays of the proposed site and building elevations. Mr. Poppler noted the 
subject property is only 3 blocks from similar zoning in Golden Acres and Falcon Ridge 
subdivisions. Mr. Poppler stated the West Billings Plan encourages a variety of housing types 
and higher density along arterial streets. Mr. Poppler disagreed with the Planning staff proposed 
determination for zone change criteria #11 and #12. Criteria #11 is whether the new zoning 
would conserve the value of buildings in the area. Mr. Poppler stated that he believes the new 
development will increase the value of existing homes in the area. The current residents are 
negatively affected by the lack of city services, agricultural operations directly adjacent to the 
homes and lack of maintenance of some adjoining properties. Criteria #12 is whether the new 
zoning is the most appropriate use of land throughout this area of the city. The Growth Policy 
and West Billings Plan both support this type of zoning and housing type along arterial streets. 
Mr. Poppler testified this zone change application is no different than Zone Change #738 
recommended for approval by the Planning staff in August 2004. This application included over 
13 acres of Residential Multi-Family zoning. The City Council approved that zone change.  
 
Travis McDowell of Homesite Designers testified in favor of the zone change. He stated he is 
working with Cal Kunkel and Blaine Poppler on the design of these attached single family rental 
units. Mr. McDowell testified he spoke with Terry Smith, City Traffic Engineer, concerning the 
projected traffic generation from the proposed 62 units. He stated Mr. Smith stated the traffic 
would be much less than the Planning staff prediction of an additional 380 trips per day. He 
stated the traffic would be closer to an additional 240 trips per day. He stated he worked with the 
surrounding owners to design the proposed 4-plex and 6-plex structures to meet their concerns. 
The buildings are a single story, are larger than standard single bedroom units and will have a 
low profile.  
 
Cal Kunkel, 3310 Laredo Drive, testified in favor of the zone change. He stated there simply are 
no rental units available in this area of West Billings. The population of this area is about 10,000 
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people and there are no rental apartments available. He stated the Golden Acres property has not 
developed apartments because the owner will only sell the entire parcel at an estimated asking 
price of $20 million. This is not a viable project for most developers. The approved 13 acres of 
Residential Multi-Family zoning in Falcon Ridge is for a patio home development with units for 
sale but not for rent. The zoning in this area should be more diverse with more housing choices 
for all residents. Mr. Kunkel testified he disagreed with the Planning staff that the zone change 
only benefits the owner and developer. Many residents will benefit from having this type of 
housing choice in the area.  
 
Jim Bowyer, 2704 58th Street West, testified in opposition to the zone change. He stated he 
attended both pre-application meetings and although the owner agreed to changes to the site 
plan, there is no way to guarantee these structures would be built. He stated he thought R-96 
zoning is more appropriate for this property. He shares a property line with the subject property. 
The units will be very close to his home about 15 feet away. He testified he spoke with his real 
estate agent and she stated he would lose between 15% and 25% of the market value of his home 
if the zoning is changed to multi-family. Mr. Bowyer testified that Rimrock Road is an arterial 
but is not a high traffic volume compared to other streets. He stated his investment in his 
property will be jeopardized by the proposed zone change.  
 
Janet Luttschwager of 2616 58th Street West testified in opposition to the zone change. She 
stated she was once in favor of the zone change but now she is opposed to the zone change. She 
said that 62 units on 5 acres of ground is too dense for this area. Mrs. Luttschwager testified that 
58th Street West is a gravel road and in the county. Everyone will use this road rather than 54th 
Street West to get down to Grand Avenue. She testified that the rental units would not be 
appropriate for seniors because they are too remote from any services. Mrs. Luttschwager 
testified the zoning would devalue the single family homes on 1-acre lots that directly border this 
property.  
 
Monica Carter of 5818 Mared Street testified she was neither opposed or in favor of the zone 
change. She is slightly in favor of the project since the current agricultural user of the property is 
damaging her property and curtailing her enjoyment of her one acre home site. She has had to 
replace a well because of the damage. She testified the developer has agreed to fencing the 
development and assuring her the buildings would be single story structures. Her property is 
right next door and she is more affected than others in the area. She testified the owner and 
developer have kept everyone well informed of the project and responded to their concerns.  
 
Blaine Poppler provided rebuttal testimony. He stated that residential property values in the area 
are more affected by the lack of city services. The Residential Multi-Family-Restricted zoning 
would not negatively affect the surrounding owners. Falcon Ridge subdivision has multi-family 
zoning directly adjacent to single family zoning. The owner held two neighborhood meetings and 
they have responded to all the concerns. The lot owners that have 1-acre lots is a personal 
preference but was a choice by those property owners. City services make density practical for 
this property. The builder has done two projects in Billings Heights that are high quality and 
have not received any objections from the adjacent owners on Lincoln Lane and Pemberton 
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Lane. The proposed density of 11 units an acre is much less than what might be allowed. The 
units on the property will not be isolated once the Golden Acres commercial area is developed. 
The commercial area will not develop unless there are more residents in this area. Mr. Poppler 
disagreed with the written testimony provided by Margie Peery. He stated the principal arterial 
makes a single family zoning impractical, the proposal is not urban sprawl since there is already 
city services in the area, support services are available in the area including the new fire station 
and objects to the use of “affordable rental”. The units will likely rent for about $750.00 per 
month not including utilities. These units will be market priced rentals.   
 
Chairman Leonard Dailey Jr., closed the public hearing. Commission member Thomas Grimm 
made a motion to recommend denial of the zone change. There was no second of Mr. Grimm’s 
motion. Commission member Barbara Hawkins made a motion to recommend approval of the 
zone change. The motion was seconded by Commission member Michael Larson. Mrs. Hawkins 
stated she is in favor of the zone change. She toured the location and noted that several of the 
existing single family homes are in disrepair, and that new development would benefit more than 
just the owner of this property but all the owners surrounding the location. Mr. Larson stated he 
was in favor of the proposed zone change and that he disagreed with the Planning staff 
determination that this might be spot zoning. The previous zone changes for Golden Acres and 
Falcon Ridge Subdivision approved multi-family zoning and this application is no different. Mr. 
Larson stated this would be a good opportunity to provide more housing choices in the area. He 
stated that additional residences will mean that additional commercial and retail services would 
be attracted to the area. Chairman Dailey asked staff whether the City Attorney had the reviewed 
the application, in particular the spot zoning concern. Planning staff stated the City Attorney 
would review the staff report for the City Council public hearing and had not reviewed the 
application yet. Chairman Dailey stated that there was similar zoning in Falcon Ridge but it may 
or may not be similar to this zone change. He stated he was still concerned the application could 
be considered spot zoning. Commission member Grimm stated he would not vote in favor of the 
recommendation of approval. He stated that Falcon Ridge and Golden Acres were a 300-acre 
development and master zoning plan. The developers and owners of those properties were not 
affecting any adjacent land owners with single family homes. Mr. Grimm stated he believes this 
is a spot zoning.  
 
The commission voted 2-2 on the motion to recommend approval of the zone change. 
 
RECOMMENDATION 
The Zoning Commission is forwarding no recommendation to the City Council for Zone Change 
#844 on a 2-2 vote on a motion to recommend approval.    
 
ATTACHMENTS: 
A: Surrounding Zoning 
B:   Letter from Margie Peery 
C: Written testimony from applicant Thomas Romine 
D: Ordinance 
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Attachment A 
Zone Change #844 – 5900 Rimrock Road 
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Attachment C 
Written Testimony of Thomas Romine Zone Change #844 

 



 

  
  



 

  
 

Attachment D 
ORDINANCE NO. 08-___________ 

AN ORDINANCE AMENDING THE ZONE CLASSIFICATION FOR 
West ½ of Lot 5 Sunny Cove Fruit Farms containing 
approximately 5.35 acres 

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Sections 27-302 and 
27-1502, BMCC, provide for amendment to the City Zoning Map from time to time.  The 
City Zoning Commission and staff have reviewed the proposed zoning for the real 
property hereinafter described.  The Zoning Commission and staff have considered the 
twelve (12) criteria required by Title 76, Chapter 2, Part 3, MCA.  The recommendations 
of the Zoning Commission and staff have been submitted to the City Council, and the 
City Council, in due deliberation, has considered the twelve (12) criteria required by 
state law.   
 

2.     DESCRIPTION.  A tract of land known as West ½ of Lot 5 Sunny Cove Fruit 
Farms, containing approximately 5.35 acres and is presently zoned Residential 9,600 
and is shown on the official zoning maps within this zone. 
 
 3. ZONE AMENDMENT.   The official zoning map is hereby amended 
and the zoning for the above described parcel is hereby changed from Residential 
9,600 to Residential Multi-Family-Restricted and from the effective date of this 
ordinance, shall be subject to all the rules and regulations pertaining to Residential 
Multi-Family-Restricted as set out in the Billings, Montana City Code. 
  
 4. REPEALER. All ordinances or parts of ordinances in conflict herewith are 
hereby repealed. 
 
 5. EFFECTIVE DATE. This ordinance shall be effective from and after final 
passage and as provided by law. 
 
 PASSED by the City Council on first reading June 23, 2008.  
 
 PASSED, ADOPTED AND APPROVED on second reading July 14, 2008. 
 
      CITY OF BILLINGS: 
 
      BY:       
            Ron Tussing, Mayor 
ATTEST: 
 
BY:        
      City Clerk 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, June 23, 2008      
 

 
TITLE: Interim Zoning Ordinance, Sexually Oriented Businesses 

 Public Hearing and 1st Reading of Ordinance 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole Cromwell, AICP, Planner II, Zoning Coordinator  

 
PROBLEM/ISSUE STATEMENT:  The Planning Department has discovered an inconsistency 
and oversight within Section 27-611 – Sexually Oriented Businesses – that may allow some 
types of adult businesses to locate anywhere within the commercial zoning districts of the city. 
This is not consistent with the purpose and intent of the Sexually Oriented Business regulations. 
Section 27-611 does not currently regulate commercial establishments that offer or provide live 
adult nude or semi-nude performances. The City does prohibit this activity only where alcoholic 
beverages are served (Section 3-304 BMCC).  
  
ALTERNATIVES ANALYZED:  State law at MCA 76-2-306 allows the adoption of an 
interim zoning regulation as a matter of urgency without the review of the City Zoning 
Commission or the publication of several legal ads in advance of the City Council public 
hearing. Interim zoning regulations may only be in effect for six (6) months from the date of 
enactment. The City Council may: 
1.  Approve the interim zoning regulation 
2.  Deny the interim zoning regulation  
4.  Delay action for up to thirty (30) days 
 
FINANCIAL IMPACT:  The City Attorney and Planning Division staff will need to allocate 
resources to develop a final amendment to Section 27-611.   
 
RECOMMENDATION 
 
The Planning Division staff recommends that the City Council approve the Interim Zoning 
Ordinance amending Section 27-611 – Sexually Oriented Businesses and allow the interim 
zoning regulation to be effective for a period not to exceed six (6) months.   
 



 

  
 

Approved by:  _____ City Administrator _____ City Attorney 
 
ATTACHMENTS: 
 
A:   Ordinance 



 

  
 

ATTACHMENT  A 
ORDINANCE NO. 08- 

 
AN ORDINANCE OF THE CITY OF BILLINGS, PROVIDING THAT 
THE BILLINGS, MONTANA CITY CODE BE AMENDED BY 
REVISING SECTION 27-611(c), AND SECTION 27-611(d); 
SETTING DEFINITIONS FOR SEXUALLY ORIENTED BUSINESS, 
ADOPT THE REVISIONS AS AN INTERIM ZONING REGULATION 
AND SET A TIME PERIOD FOR THE REGULATION TO BE 
EFFECTIVE.  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, provides for the enactment 
as a matter of urgency an interim zoning regulation.  The City Council, City Attorney and 
staff have reviewed the proposed interim zoning regulation and determined there is a 
matter of urgency to be addressed by the interim zoning regulation.  The City Council, in 
due deliberation, has considered the interim zoning regulation.   
 
 2. DESCRIPTION. The interim zoning regulation shall apply to all land 
within the City Of Billings. 
 
 3. INTERIM ZONING REGULATION. That Section 27-611(c) and 27-611(d) 
of the BMCC be amended to read as follows:  
SEC. 27-611.  SEXUALLY ORIENTED BUSINESSES.   
 

(c) Definitions. 

(1) Adult Arcade means any place to which the public is permitted or invited wherein 
coin-operated or slug-operated or electronically, electrically, or mechanically controlled still or 
motion picture machines, projectors, or other image-producing devices are maintained to show 
images to five (5) or fewer persons per machine at any one (1) time, and where the images so 
displayed are distinguished or characterized by an emphasis on the depiction or description of 
"specified sexual activities" or "specified anatomical areas." 

(2) Adult Book Store or Adult Video Store means a commercial establishment which, as 
one (1) of its principal business purposes, offers for sale or rental for any form of consideration 
any one (1) or more of the following:    

a. Books, magazines, periodicals or other printed matter, or photographs, films, motion 
pictures, video cassettes, video reproductions, slides, or other visual representations 
which are characterized by an emphasis on the depiction or description of "specified 
sexual activities" or "specified anatomical areas"; or 

b. Instruments, devices, or paraphernalia which are designed for use in connection with 
"specified sexual activities." 

(3) Adult Cabaret means a commercial establishment which regularly features: 
(a)     Persons who appear nude or in a state of nudity or semi-nudity; or 
(b)     Live performances which are characterized by the exposure of specified anatomical 

areas or by the exhibition of specified sexual activities; 



 

  
 

 (3) (4) Adult Motel means a hotel, motel, or similar commercial establishment which: 
a. Offers accommodations to the public for any form of consideration; provides patrons 

with closed-circuit television transmissions, films, motion pictures, video cassettes, 
slides, or other photographic reproductions which are characterized by an emphasis on 
the depiction or description or "specified sexual activities" or "specified anatomical 
areas"; and has a sign visible from the public right-of-way which advertises the 
availability of this adult type of photographic reproductions; 

b. Offers a sleeping room for rent for a period of time that is less than ten (10) hours; or 

c. Allows a tenant or occupant of a sleeping room to sub-rent the room for a period of time 
that is less than ten (10) hours. 

(4) (5)Adult Motion Picture Theater means a commercial establishment where, for any form of 
consideration, films, motion pictures, video cassettes, slides, or similar photographic 
reproductions are regularly shown which are characterized by an emphasis on the depiction 
or description of "specified sexual activities" or "specified anatomical areas." 

 (5)(6) Church or Other Place of Worship means a building which is used primarily for religious 
worship and related religious activities, including but not limited to churches, convents, 
monasteries, shrines, and temples. 

(6) (7) City means the City of Billings, Montana. 
(7) (8) County means Yellowstone County, Montana. 
(8) (9) Establishment means and includes any of the following: 

a. The opening or commencement of any sexually oriented business as a new business; 

b. The conversion of an existing business, whether or not a sexually oriented business, to 
any sexually oriented business; 

c. The additions of any sexually oriented business to any other existing sexually oriented 
business; or 

d. The relocation of any sexually oriented business.  

(10) Nudity or a state of nudity means (a) the appearance of a human bare buttock, 
anus, male genitals, female genitals, or areola or nipple of the female breast, or (b) a 
state of dress which fails to opaquely and fully cover human buttocks, anus, male or 
female genitals, pubic region or areola or nipple of the female breast.  

 (9)(11) Sexually Oriented Business means an "adult" arcade, "adult" book store, “adult” cabaret, 
"adult" video store, "adult" motel, or "adult" motion picture theater. 

(10) (12) Specified Anatomical Area means the male genitals in a state of sexual arousal and/or the 
vulva or more intimate parts of the female genitals.  Specified Sexual  

(11) (13) Activities means and includes any of the following: 
a. The fondling or other erotic touching of human genitals, pubic region, buttocks, anus, or 

female breasts; 

b. Sex acts, normal or perverted, actual or simulated, including intercourse, oral copulation, 
or sodomy; 

c. Masturbation, actual or simulated; or 

d. Excretory functions as part of or in connection with any of the activities set forth in above 
(a) through (c). 

(12) (14) Transfer of Ownership or Control of sexually oriented business means and includes any of 
the following: 
a. The sale, lease, or sublease of the business; 

b. The transfer of securities which constitute a controlling interest in the business, whether 
by sale, exchange or similar means; or 



 

  
 

c. The establishment of a trust, gift, or other similar legal device which transfers the 
ownership or control of the business, except for transfer by bequest or other operation of 
law upon the death of the person possessing the ownership or control. 

(d) Classification.  Sexually oriented businesses are classified as follows: 
(1) Adult Arcades; 
(2) Adult Book Stores or Adult Video Stores; 
(3) Adult Cabarets 
(3) Adult Motels; and 
(4) Adult Motion Picture Theaters. 

 
4. REPEALER. All ordinances or parts of ordinances in conflict herewith are 

hereby repealed. 
 
 5. SEVERABILITY. If any provision of this ordinance or the application 
thereof to any person or circumstances is held invalid, such invalidity shall not affect the 
other provisions of this ordinance which may be given effect without the invalid 
provisions or application, and, to this end, the provisions of this ordinance are declared 
to be severable. 
 
 6. EFFECTIVE DATE. This ordinance shall be effective immediately upon 
first reading and up to six (6) months after final passage and as provided by law. 
 
 PASSED by the City Council on first reading June 23, 2008.  
 
 PASSED, ADOPTED AND APPROVED on second reading July 14, 2008. 
 
      CITY OF BILLINGS: 
 
 
      BY:       
           Ron Tussing, Mayor 
 
 
ATTEST: 
 
BY:        
      Cari Martin, City Clerk 
 
 
Interim Zoning Regulation, Sexually Oriented Business, BMCC 27-611 
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