
  
 

  CITY OF BILLINGS 
 

CITY OF BILLINGS’ VISION STATEMENT: 
 

“THE MAGIC CITY – A VIBRANT, WELCOMING PLACE WHERE 
PEOPLE FLOURISH AND BUSINESS THRIVES” 

 
 

AGENDA 
 
COUNCIL CHAMBERS April 14, 2008    6:30 P.M. 
 
CALL TO ORDER – Mayor Tussing 
PLEDGE OF ALLEGIANCE – Mayor Tussing 
INVOCATION –  Councilmember Ruegamer 
ROLL CALL 
MINUTES –  March 24, 2008 
COURTESIES – Lloyd Mickelson, Montana Library Association Trustee of the  
       Year Award 
         National Crime Victims Rights Week (Brent Brooks) 
PROCLAMATIONS -- National Library Week – April 13-19, 2008 
      Crime Victims Rights Week – April 13-19, 2008   
        Administrative Professionals Week – April 20-26, 2008 
      Fair Housing Month – April, 2008  
ADMINISTRATOR REPORTS – Tina Volek 
 
PUBLIC COMMENT on “NON-PUBLIC HEARING” Agenda Item: 1     ONLY.   
Speaker sign-in required.  (Comments offered here are limited to 1 minute per speaker.  
Please sign up on the clipboard located at the podium.  Comment on items listed as 
public hearing items will be heard ONLY during the designated public hearing time for 
each respective item.)  
(NOTE: For Items not on this agenda, public comment will be taken at the end of the 
agenda.  Please sign up on the clipboard located at the back of the room.) 
 
 
CONSENT AGENDA: 
 
 
1.    A. Bid Awards 
 (1) Phase 3 Landfill Expansion (opened 3/11/08 and delayed to 4/14/08).  
Recommend Montana Civil Contractors, Inc., $1,358,235. 
(Corresponding Staff Memo A1) 
 



  
 

(2) Airport Improvement Program (AIP) 34 Project Taxiway “H” 
Rehabilitation and ARFF Staging Area Pavement Reconstruction 
(opened 3/25/08).  Recommend Knife River, $587,416.25. 

(Corresponding Staff Memo A2) 
 (3) Animal Shelter Operations Request for Proposals.  Recommend 
postponing award of contract until May 27, 2008. 
(Corresponding Staff Memo A3) 

 
  B. Professional Services Contract for Hazardous Waste Collection 
Events (3-year term), Burlington Environmental, Inc., $165,000. 
(Corresponding Staff Memo B) 
 
 C. Change Order #5 for protective netting – New Baseball and Multi-Use 
Stadium at Athletic Park, Langlas & Associates, Inc., $13,069.00. 
(Corresponding Staff Memo C) 
 
 D. Amendment #4 – Airport Improvement Program (AIP) 34 Project, 
Engineering Services, Morrison-Maierle, Inc., $379,462.00. 
(Corresponding Staff Memo D) 
 
 E. CTEP Project Specific Agreement – Poly Drive Sidewalk -Billings (CN 
6633), Montana Department of Transportation, CTEP Grant - $74,084.00; Local Match - 
$11,483.00. 
(Corresponding Staff Memo E) 
 
 F. CTEP Project Specific Agreement – Broadwater Crossing Project – 
Billings (CN 6634), Montana Department of Transportation, CTEP Grant - $92,325.00; 
Local Match - $14,311.00. 
(Corresponding Staff Memo F) 
 
 G. CTEP Project Specific Agreement – On-Street Bike Lanes Project – 
Billings (CN 6631), Montana Department of Transportation - $97,186.00; Local Match - 
$15,064.00. 
(Corresponding Staff Memo G) 
 
 H. Right-of-Way Agreements (2) with Montana Department of 
Transportation for Airport Road Project, 5 parcels, $80,950.00 total revenue. 
(Corresponding Staff Memo H) 
 
 I. Assignment and Transfer of Limited Commercial Aviation Ground 
Lease from Corporate Air to Corporate Jet, LLC. 
(Corresponding Staff Memo I) 
  
 J. Assignment of Limited Commercial Aviation Ground Lease with 
BVDS, Inc. to Western Security Bank. 
(Corresponding Staff Memo J) 
  



  
 

 K. Acknowledge Receipt of Petition to annex #08-06:  20.632 acres of 
Tracts 1A, 1B, 1C, C/S 2055 Amended, generally located north of Alkali Creek Road, 
Best Development Corp., James Pickens, President,  owner and petitioner; and set a 
public hearing date of April 28, 2008.   
(Corresponding Staff Memo K) 
 
 L. Acknowledge Receipt of Petition to vacate a portion of North 26th 
Street and 2nd Avenue N., Big Sky Economic Development Agency (BSEDA) and 
Downtown Billings Partnership (DBP), owners; and set a public hearing date of May 12, 
2008. 
(Corresponding Staff Memo L) 
 
 M. Confirmation of Police Officers: 
  (1) Karl Rude 
  (2) Jeremy Dennler 
(Corresponding Staff Memo M) 
 
 N. Property Transfer to Western Security Bank, Lots 1-6, Block 108, 
Original Town of Billings, with no revenue to the City. 
(Corresponding Staff Memo N) 
 

O. Street Closures: 
  (1) Cinco de Mayo Celebration, 3 p.m. – 10 p.m., May 3, 2008, 100 
block of 26th Street North. 
(Corresponding Staff Memo O1) 
 
  (2) Yellowstone Rimrunners,  Montana Women’s Run, 6:30 a.m. – 12 
Noon, May 10, 2008, 2nd Avenue North from North 10th Street to Division; full closure 
from North 27th Street to North 19th Street; partial closure from North 19th Street to North 
10th Street; full closure from North 27th Street to Division; 3rd Avenue North from North 
10th Street to Division; full closure from North 19th Street to Division; partial closure from 
North 19th to North 10th.   
(Corresponding Staff Memo O2) 
  
  (3) Montana Pride Network, 9 a.m. – 11:30 a.m., June 21, 2008, 3rd 
Avenue North from N. 25th Street to North 33rd Street. 
(Corresponding Staff Memo O3) 
 
 P. Acceptance of Donation to Parks, Recreation and Public Lands from 
Billings Mustangs Baseball Organization for protective netting behind the dugouts at the 
new baseball and multi-use stadium at Athletic Park, $13,069.00. 
(Corresponding Staff Memo P) 
 
 Q. Acceptance of Donation to Police Department from ConocoPhillips to 
send School Resource Officers to the National Conference in Phoenix, AZ, July 28-
August 1, 2008,  $8,000.00. 
(Corresponding Staff Memo Q) 



  
 

 
 
 R. (a)  Resolution authorizing construction bids for SID 1378, water, storm 
drain, curb and gutter, and street improvements to the 4200 Block of Clevenger Avenue. 
(Corresponding Staff Memo Ra) 
 
  (b)  Bid Award for SID 1378, water, storm drain, curb and gutter, and 
street improvements to the 4200 Block of Clevenger Avenue (opened 3/25/08).  
Recommend Knife River, $219,444.00. 
(Corresponding Staff Memo Rb) 
  
 S. Resolution repealing Resolution #07-18687 and creating the South 
Billings Boulevard Urban Renewal District, declaring blight, intent to create the district 
and setting a public hearing for April 28, 2008. 
(Corresponding Staff Memo S) 
 
 T. Resolution of Intent creating expanded PMD #4026, Twin Oaks 
Subdivision and Uinta Park Subdivision and setting a public hearing date of May 12, 
2008. 
(Corresponding Staff Memo T) 
 
 U. Preliminary Subsequent Minor Plat of Amended Lot 4, Block 1, Shiloh 
Crossing Subdivision, generally located on the southeast corner of Shiloh Road and 
King Avenue West; conditional approval of the plat and adoption of the Findings of Fact.  
(Corresponding Staff Memo U) 
 
 V. Preliminary Plat of Miller Crossing Subdivision, 2nd Filing, 10 lots on 
approximately 18.15 acres, generally located on the south side of King Avenue East 
between Newman Lane and east of Calhoun Lane; conditional approval of the 
preliminary plat and adoption of the  Findings of Fact. 
(Corresponding Staff Memo V) 
 
 W. Final Plat of Eagle View Subdivision. 
(Corresponding Staff Memo W) 
 
 
 X. Final Plat of Amended Lot 5, Block 1, Shiloh Crossing Subdivision. 
(Corresponding Staff Memo X) 
 
 Y. Bills and Payroll 

 (1) March 7, 2008 
(Corresponding Staff Memo Y1) 

 
  (2) March 14, 2008 

(Corresponding Staff Memo Y2) 
 
  (3) March 21, 2008 

(Corresponding Staff Memo Y3) 



  
 

 
 

 
(Action:  approval or disapproval of Consent Agenda.) 
 

 
REGULAR AGENDA: 
 
2. PUBLIC HEARING AND CONTINUED FIRST READING ORDINANCE FOR ZONE 

CHANGE #826:  A zone change that allows small retail services to be developed by 
special review approval within existing residential zoning districts.  Action delayed 
from 11/26/07 and 3/10/08.  Zoning Commission recommends approval.  (Action:  
approval or disapproval of Zoning Commission recommendation.)   

(Corresponding Staff Memo 2) 
 
3. PUBLIC HEARING AND RESOLUTION creating SID 1384, Yellowstone Country 

Club Estates sanitary sewer extension.  Staff recommends approval.  (Action:  
approval of disapproval of staff recommendation.)  

(Corresponding Staff Memo 3) 
 
4. PUBLIC HEARING AND RESOLUTION amending Resolution #05-18330 and 

creating SID 1372, Summerhill Subdivision, for construction of public improvements 
of 13 lots on Winter Green Drive, West Antelope Trail and Antelope Place.  Jeff 
Essman owner.  Staff recommends approval.  (Action:  approval or disapproval of 
staff recommendation.) 

(Corresponding Staff Memo 4) 
 
5. PUBLIC HEARING AND RESOLUTION setting rates and fees for water and 

wastewater utilities.   Staff recommends approval.  (Action:  approval or disapproval 
of staff recommendation.) 

(Corresponding Staff Memo 5) 
 
6. PUBLIC HEARING AND ALLOCATION OF CDBG FUNDS for Housing Authority of 

Billings grant application for $62,000 for site development costs for the Lake Elmo 
Drive affordable housing project.  Community Development Board and staff 
recommend approval.   (Action:  approval or disapproval of Community 
Development Board and staff recommendation.) 

(Corresponding Staff Memo 6) 
 
7. PUBLIC HEARING AND FIRST READING ORDINANCE AMENDING NUISANCE 

WEED REGULATIONS:  Staff recommends approval.   (Action:  approval or 
disapproval of staff recommendation.)  

(Corresponding Staff Memo 7) 
 
8. (a)  PUBLIC HEARING AND RESOLUTION reconsidering annexing a 114-acre 

property located north of King Avenue West between 48th Street West and Shiloh 
Road and described as Tracts 1-5, C/S 2063 (Annex #08-01).   Lenhardt Property, 



  
 

LP; Lenhardt Farm, LLC and Lenhardt Enterprises, LLC, owners and petitioners.  
Considered and denied initially on 2/25/08.  Staff recommends conditional approval.  
(Action:  approval or disapproval of staff recommendation.) 

(Corresponding Staff Memo 8a) 
 

(b)  PUBLIC HEARING AND FIRST READING ORDINANCE FOR ZONE CHANGE 
#829:  A zone change from Agriculture-Open Space (A-1), a county zoning district, 
to Planned Development with three underlying zoning districts - Mixed Use (MU); 
Multi-family Residential (MF-R); and Single Family, Residential Multi-Family (Four-
plex) (MF-4) located at 4345 King Avenue West.  Lenhardt Property, LP; Lenhardt 
Farm, LLC and Lenhardt Enterprises, LLC, owners, Engineering, Inc. and Bill Cole 
agents.   Zoning Commission recommends approval and adoption of the 
determinations of the 12 criteria.  (Action:  approval or disapproval of Zoning 
Commission recommendation.) 

(Corresponding Staff Memo 8b) 
 
9. PUBLIC COMMENT on Non-Agenda Items -- Speaker sign-in required.  (Restricted 

to ONLY items not on this printed agenda; comments limited to 3 minutes per 
speaker.  Please sign up on the clipboard located at the back of the Council 
Chambers.) 

 
 
Council Initiatives 
 
 
ADJOURN 
 
(NOTE:  Additional information on any of these items is available in the City Clerk’s Office) 
 

 
 

 
 
 

 
  

Visit our Web site at: 
http://ci.billings.mt.us 
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A1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Phase 3 Landfill Expansion, Construction Contract Award 

DEPARTMENT: Public Works 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  This project is for the construction of the Phase 3 landfill 
cell within the licensed landfill area.  The project includes excavation and construction of a 
HDPE liner and leachate collection system and related items.  The new cell needs to be 
completed by October 2008 before the current disposal area is completely filled.  The project 
also includes an additive alternate for excavation in the existing Class IV disposal area.  The 
Class IV disposal area was permitted last year and can only receive construction and demolition 
waste. The attached map shows the location of the new Phase 3 disposal cell and the Class IV 
disposal area in relation to the existing waste area.  The project was designed by Great West 
Engineering, with whom the City has a professional services contract.  The project was 
advertised on February 21st and 28th, and again on March 6th, for a bid opening on March 11, 
2008.  Council took action at their March 24th meeting to delay action on this award until the 
April 14th meeting. 
 
FINANCIAL IMPACT:   
The project is included in the FY-08 CIP and utilizes Solid Waste Division funds.  This funding 
is sufficient for the total bid award.  Six bids were received and read with the following results: 
     Base Bid  Additive Alternate Total Bid 
Engineer’ Estimate   $1,071,000.00  $150,000  $1,221,000.00 
Montana Civil Contractors, Inc $1,172,235.00  $186,000  $1,358,235.00 
Shumaker Excavating, Inc.  $1,209,860.00  $159,000  $1,368,860.00 
Donnes, Inc.    $1,245,860.00  $210,000  $1,455,860.00 
C & S Construction, Inc.  $1,258,790.73  $204,600  $1,463,390.73 
Gratech Company, Ltd.  $1,352,560.49  $262,800  $1,615,360.49 
JEM Contracting, Inc.   $1,343,913.00  $394,200  $1,738,113.00 
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RECOMMENDATION 
Staff recommends that Council award a construction contract for the Phase 3 Landfill Expansion 
with the additive alternate to Montana Civil Contractors, Inc for $1,358,235. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENTS 
ATTACHMENT ‘A’:  Location Map 
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(Back to Consent Agenda) 
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A2 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Award of Airport Improvement Program (AIP) 34 Project Taxiway "H" 

Rehabilitation and ARFF Staging Area Pavement Reconstruction 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit 

 
PROBLEM/ISSUE STATEMENT:  One of the Airport's approved Capital Improvement 
Program (CIP) projects is the Taxiway "H" Rehabilitation and ARFF Staging Area Pavement 
Reconstruction project.  Taxiway H serves Runway 10R/28L and was constructed in 1971 and 
rehabilitated in 1991.  The seventeen year old asphalt surface of this taxiway has become rutted 
and requires significant maintenance to keep it usable for taxing aircraft.  The top 2" of the 
asphalt surface of this taxiway will be removed and replaced with a new dense graded asphalt 
surface and new taxiway edge lights will replace the existing ones. 
 
The pavement on the north side of the Operations Building is between 17 and 60 years old and is 
used as a staging area for the Airfield Rescue and Fire Fighting and snow removal equipment.  
The heavy traffic and large equipment have worn this pavement to the point where it is badly 
cracked and beginning to break into pieces.  This project will remove the old asphalt down to the 
gravel base material and replace it with a full section of new full strength asphalt.  The new 
asphalt will be re-graded to provide better drainage in this area.  
 
This project has been advertised in the Billings Times for three weeks, and was on the City's Web 
site.  On March 25, 2008, we received the following bids on this project: 
 
 CONTRACTOR     BID 

Knife River      $587,416.25 
 Riverside Sand and Gravel    $623,565 
 ESTIMATE      $868,000 
 
FINANCIAL IMPACT:  The total cost of the project is $587,416.25, and will be funded 
through a 95% Federal Aviation Administration (FAA) AIP entitlement grant with a 5% local 
match.  The FAA's portion will be $558,045.44, and the City's match is $29,370.81. 
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RECOMMENDATION 
Staff recommends that City Council approve the award of the AIP 34 Taxiway "H" 
Rehabilitation and ARFF Pavement Reconstruction project to the low bidder, Knife River for the 
amount of $587,416.25. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 
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A3 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Animal Shelter Operations RFP 

DEPARTMENT: City Administrator’s Office 

PRESENTED BY: Tina Volek, City Administrator 

 
PROBLEM/ISSUE STATEMENT:  A request for proposals (RFP) for Animal Shelter 
Operations was reviewed with the City Council Jan. 22, 2008, and issued February 22, 2008.  
Only one response, from Yellowstone County Animal Shelter, Inc., was received by the deadline 
on March 21, 2008.  The process schedule calls for a review committee to make a 
recommendation on a firm at the April 14 meeting.  However, a review committee has not yet 
been met, due to the budget, Fire Chief selection and other business.   
 
With only one respondent, it seems quicker to move to contract negotiations and then bring a 
completed contract back to the Council for consideration in May. 
 
ALTERNATIVES ANALYZED:     

• Postpone consideration of the RFP until a contract can be negotiated. 
• Award the RFP to Yellowstone County Animal Shelter, Inc., before a contract is 

negotiated. 
• Reject all proposals. 

 
FINANCIAL IMPACT:   The financial proposal from Yellowstone County Animal Shelter, 
Inc., was returned in a sealed envelope and will be opened once negotiations commence. 
 
RECOMMENDATION 
 
Authorize staff to negotiate a contract with Yellowstone County Animal Shelter, Inc., and return it to 
the May 27, 2008, Council meeting. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
  

(Back to Consent Agenda) 
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B 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Professional Services Contract – Hazardous Waste Collection Events – 

Burlington Environmental Inc. 

DEPARTMENT: Public Works/Solid Waste Division  

PRESENTED BY: David Mumford, P.E., Director of Public Works  

 
PROBLEM/ISSUE STATEMENT:  The Solid Waste Division uses a Consultant to assist with 
the collection, sorting, and disposal of hazardous waste collected at annul events.  Following an 
RFP process a Consultant is selected and will be used for three years.  The Solid Waste Division 
recommends approval of the Professional Services Contract with Burlington Environmental Inc. 
in the amount of $165,000 to oversee the 2008, 2009, and 2010 Household Hazardous Waste 
(HHW) and Conditionally Exempt Small Quantity Generator (CESQG) collection events.  
 
FINANCIAL IMPACT:  The Solid Waste Division budgets sufficient funds each fiscal year to 
fund the city’s annual hazardous waste collection events. 
  
RECOMMENDATION 
 
Staff recommends that City Council approve the Household Hazardous Waste and CESQG 
Collection Services Contract with Burlington Environmental Inc. in the amount of $165,000 to 
oversee three years of annual HHW and CESQG collection events.   
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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INTRODUCTION 
 
For the past fourteen years, the Solid Waste Division has conducted a one-day household 
hazardous waste (HHW) collection event where area landfill users can bring unwanted and 
unused household products containing toxic chemicals to the Solid Waste Division for proper 
disposal.  In addition, the Solid Waste Division sponsors a one-day collection event for area 
businesses that qualify as Conditionally Exempt Small Quantity Generators (CESQG) of 
hazardous waste. The Solid Waste Division completed a formal Consultant selection procedure 
in February 2008, and Burlington Environmental was selected from the three proposals that were 
evaluated.  This contract would provide for necessary services to complete the 2008, 2009 and 
2010 events. 
 
BACKGROUND 
 
Since 1995, the Solid Waste Division has sponsored a one-day HHW collection event for area 
residents to bring unwanted and unused household products containing toxic chemicals to the 
Solid Waste Division for proper disposal.  The program is open to all households served by the 
Billings Regional Landfill, including residents of Yellowstone, Carbon, Stillwater, Musselshell, 
Treasure and Big Horn counties.  The purpose of this event is to divert household toxic waste 
from the landfill, provide appropriate disposal options for HHW, and educate the public on the 
use of alternative non-hazardous products.  To date, over 175 tons of pesticides, paint, solvents, 
antifreeze and used oil have been drummed and transported to hazardous waste disposal facilities 
for reclaiming, recycling, incineration or disposal in a hazardous waste landfill. 
 
In addition, the Solid Waste Division sponsors a one-day collection event for area businesses that 
qualify as CESQGs of hazardous waste.  The purpose of the business event is to provide an 
economic alternative to area businesses to safely dispose of their hazardous waste.  The 2008 
CESQG event is scheduled for Friday, May 30th; the HHW collection event is scheduled for 
Saturday, May 31st. 
 
 
RECOMMENDATION 
 
Staff recommends that City Council approve the Household Hazardous Waste and CESQG 
Collection Services Contract with Burlington Environmental Inc. in the amount of $165,000 to 
oversee three years of annual HHW and CESQG collection events.   
 
 

(Back to Consent Agenda) 
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C 
AGENDA ITEM:         

 
 

 

CITY COUNCIL AGENDA ITEM 
CITY OF BILLINGS, MONTANA 

Monday, April 14, 2008 
 

 
TITLE: Award of Change Order #5 to Contract for the New Baseball and Multi-

Use Stadium at Athletic Park  

DEPARTMENT: Parks, Recreation, and Public Lands Department  

PRESENTED BY: Mike Whitaker, Director, PRPL Department  

 
PROBLEM/ISSUE STATEMENT:  During the design of the new baseball and multi-use 
stadium, it was determined by the consultant, HNTB Montana, that protective netting behind the 
dugouts was not considered industry standard and therefore was not necessary to meet the 
National Association of Professional Baseball Leagues (NAPBL) guidelines.  The NAPBL is an 
affiliated organization that sets guidelines and standards for fair and safe play at minor league 
baseball venues.  The Mustangs Organization feel the addition of protective netting behind the 
dugouts is important to provide for fan protection and enjoyment of the baseball game.  They 
have offered to, and have supplied the necessary funding to provide for the materials and 
installation of this netting.                        

 
FINANCIAL IMPACT:  The financial impact will be a net increase to the project of 
$13,069.00 (Attachment A).   
 

Location of Work:  At Athletic Park comprising the entire block bounded by North 27th 
Street, North 25th Street, 9th Avenue North and 10th Avenue North. 
Funding Sources:  The increase to the project will be paid for by a donation from the 
Billings Mustangs organization. 
   

ALTERNATIVES ANALIZED:   
• Accept Change Order No. Five (5) to fund the protective netting behind the dugouts, or  
• Reject the change order. 

  
RECOMMENDATION: 
Staff recommends accepting Change Order No. Five (5) to provide and install the protective 
netting. 
Approved By: City Administrator ______ City Attorney ______ 
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Attachment A   
 

CHANGE ORDER 
           No. Five(5)  
 
              
 
PROJECT:  Billings Baseball     DATE OF ISSUANCE: April 15, 2008  
  And Multi-Use Stadium 
 
OWNER:  City of Billings     OWNER’S PROJECT NO.   
(Name & Address)  510 N. Broadway, 4th Floor 
   Billings, MT 59101 
 
CONTRACTOR: Langlas and Associates, Inc.   ARCHITECT:  HNTB Montana 
   2270 Grant Road 
   Billings, MT 59102    ARCHITECT’S PROJECT NO.   
 
CONTRACT FOR: Construction of a new baseball and multi-use stadium at Athletic Park 
              
 
You are directed to make the following changes in the Contract Documents.  
 
Purpose of Change Order:  To provide and install protective netting behind the dugouts  
 
Attachments: Exhibit A:  Letter from Langlas and Associates (November 27, 2007) cost to supply and 

install a barrier netting above both dugouts. 
                                                
                            
              
 
CHANGE IN CONTRACT PRICE:    CHANGE IN CONTRACT TIME: 
 
Original Contract Price      Original Contract Time 
 
$ 11,459,800.00       June 30, 2008   
         days or date 
Previous Change Orders: Net Change from previous Change 

• No. 1 $(279,358.00)     Orders 

• N0. 2 $33,655.00 
 
• No. 3   $(21,860.00) 

 
• No. 4 $84,950.00.      None    

         days 
Contract Price prior to this Change Order Contract Time prior to this Change 

Order 

$ 11,277,187.00       June 30, 2008   
         days or date 
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Net increase of this Change Order Net Increase (decrease) of this Change 

Order 

$ 13,069.00       None    
         Days 
 
 
Contract Price with approved Change Order Contract Time with approved Change 

Order 

$ 11,290,256.00       June 30, 2008   
          days or date 
 
 
 
 
 
              
 
        RECOMMENDED: 
 
        By      
                  Architect 
 
APPROVED:       APPROVED: 
 
By        By      
               Owner                Contractor 
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(Back to Consent Agenda)
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D 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Amendment Four with Morrison-Maierle, Inc. for Engineering Services 

for Airport Improvement Program (AIP) 34 Project 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Tom Binford, A.A.E., Director of Aviation and Transit 

 
PROBLEM/ISSUE STATEMENT:  Due to the specialized nature of engineering services 
required for airfield infrastructure design, including knowledge of the Federal Aviation 
Administration (FAA) design and grant funding process, the City has historically entered into a 
five-year term contract to provide engineering services at the Airport.  On November 13, 2006, 
the City approved a five-year contract with Morrison-Maierle, Inc. to provide project design 
surveys, plans, specifications and bidding documents and contract administration, including 
coordination meetings, pay requests, etc.  The contract also includes full time on-site inspection, 
construction surveys and development and submittal of the final project closeout documents, as 
required for all Federal AIP projects.  The base five-year contract is amended each time a new 
project is undertaken, and Amendment 4 for $379,462 includes all of the services indicated 
above for next Summer's AIP 34 projects.  The scope of work and associated engineering fees 
have been reviewed and negotiated by Airport staff and have also been approved by the FAA.  
The projects included in AIP 34 include the replacement of the asphalt pavement surface on 
Taxiway "H," pavement rehabilitation of the Aircraft Rescue and Fire Fighting equipment 
staging area and the installation of new security fencing around the perimeter of the Airport.  
This Amendment will produce an estimated $2,300,000 of construction projects. 
 
FINANCIAL IMPACT:  The total cost of Amendment 4 to the five-year engineering Contract 
with Morrison-Maierle, Inc. is $379,462 and will be funded 95% with AIP entitlement grant and 
5% local funds.  The FAA's portion will be $360,489 and the City's match is $18,973.  These 
projects are included in the current budget. 
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RECOMMENDATION 
 
Staff recommends that the City Council approve Amendment 4 to the Morrison-Maierle, Inc. 
Contract in the amount of $379,462 for the engineering services required for Airport Improvement 
Program Project AIP 34. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda)
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E 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE:  CTEP Project Specific Agreement – Poly Drive Sidewalk Project 
DEPARTMENT: Planning and Community Development 

PRESENTED BY: Candi Beaudry, AICP, Director/CTEP Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City of Billings submitted a Montana Department of 
Transportation (MDT) Community Transportation Enhancement Project (CTEP) grant 
application for the Poly Drive Sidewalk Project in November, 2007.  This project will consist of 
design and construction of 1,100 linear feet of sidewalks, 550 linear feet of drive approaches, one 
alley approach, accessibility ramps, one curb extension street crossing, and landscaping.  This 
project was approved through a local selection process and approved by MDT.  The Project 
Specific Agreement represents the formal agreement between the City and MDT for the project’s 
scope, funding and federal aid compliance.  Council must authorize the Mayor to execute a 
Project Specific Agreement for the Poly Drive Sidewalk Project to begin development.   
 
The Poly Drive Sidewalk Project was approved as part of the School Sidewalk Program listed in 
the FY09 Capital Improvements Plan. 
 

ALTERNATIVES ANALYZED: 
• Approve the CTEP Project Specific Agreement. 
• Do not approve the CTEP Project Specific Agreement.  This would result in the loss of 

CTEP funding for this project. 
 
FINANCIAL IMPACT:  The funding breakdown for this project is as follows: 
 

CTEP Grant $74,084 (includes ICAP) 
Local Match $11,483 (includes ICAP) 
Additional Non Grant Funds $73,075 
Total Funds Available $158,642 

 
The local match and non-grant portion of the project will be funded by a combination of three 
sources; Sidewalk Bonds, Gas Tax, and Storm Sewer Assessments.  The CTEP grant and local 
match figures shown above include the Montana Department of Transportation’s Indirect Cost 
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Accounting Procedures (ICAP).  State law requires MDT to charge for indirect or overhead 
expenses for all projects it administers.  This charge is referred to in item 14 of the attached 
agreement and amounts to 12.25% of the total CTEP and local match amount.  The ICAP charge 
for this project, which will be billed directly to the City, is $1,406.67. 
 
RECOMMENDATION 
 

Staff recommends that Council authorize the Mayor to execute the CTEP Project Specific 
Agreement for the Poly Drive Sidewalk Project. 
 

 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS 
 

A. Map 
B. Project Specific Agreement 
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F 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE:  CTEP Project Specific Agreement – Broadwater Crossing Project 
DEPARTMENT: Planning and Community Development 

PRESENTED BY: Candi Beaudry, AICP, Director/CTEP Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City of Billings submitted a Montana Department of 
Transportation (MDT) Community Transportation Enhancement Project (CTEP) grant 
application for the Broadwater Crossing Project in November, 2007.  This project will consist of 
design and construction of a street crossing to include a refuge island, signage, street lighting, 
and sidewalk connectors on each side of Broadwater Avenue.  The crossing will be located at 
Lillis Park.  This project was approved through a local selection process and approved by MDT.  
The Project Specific Agreement represents the formal agreement between the City and MDT for 
the project’s scope, funding and federal aid compliance.  Council must authorize the Mayor to 
execute a Project Specific Agreement for the Broadwater Crossing Project to begin development.   
 
The Broadwater Crossing Project was approved in the FY09 Capital Improvements Plan. 
 

ALTERNATIVES ANALYZED: 
• Approve the CTEP Project Specific Agreement. 
• Do not approve the CTEP Project Specific Agreement.  This would result in the loss of 

CTEP funding for this project. 
 
FINANCIAL IMPACT:  The funding breakdown for this project is as follows: 
 

CTEP Grant $92,325 (Includes ICAP) 
Local Match (Gas Tax) $14,311 (Includes ICAP) 
Total Funds Available $106,636 

 
The local match portion of the project will be funded by the 1999 General Obligation Bond.  The 
CTEP grant and local match figures shown above include the Montana Department of 
Transportation’s Indirect Cost Accounting Procedures (ICAP).  State law requires MDT to 
charge for indirect or overhead expenses for all projects it administers.  This charge is referred to 
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in item 14 of the attached agreement and amounts to 12.25% of the total CTEP and local match 
amount.  The ICAP charge for this project, which will be billed to the City, is $1,753.10. 
 

RECOMMENDATION 
 

Staff recommends that Council authorize the Mayor to execute the CTEP Project Specific 
Agreement for the Broadwater Crossing Project. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS 
 

C. Map 
D. Project Specific Agreement 
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G 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE:  CTEP Project Specific Agreement – On-Street Bike Lanes Project 
DEPARTMENT: Planning and Community Development 

PRESENTED BY: Candi Beaudry, AICP, Director/CTEP Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City of Billings submitted a Montana Department of 
Transportation (MDT) Community Transportation Enhancement Project (CTEP) grant 
application for On-Street Bike Lanes in November, 2007.  This project will consist of planning, 
design, and construction of striping and signing bicycle lanes along six routes: 1) North 30th 
Street from 6th Avenue to Grandview Boulevard; 2) Briarwood Road from Blue Creek Road to 
Cardiff Road; 3) Nutter Boulevard from Wicks Lane to Hilltop Road; 4) South 28th Street from 
Minnesota Avenue to 8th Avenue South; 5) 6th Avenue South from South 27th Street to South 34th 
Street; and 6) Poly Drive from North 32nd Street West to North 13th Street West.  This project 
was approved through a local selection process and approved by MDT.  The Project Specific 
Agreement represents the formal agreement between the City and MDT for the project’s scope, 
funding and federal aid compliance.  Council must authorize the Mayor to execute a Project 
Specific Agreement for the On-Street Bike Lanes project to begin development.   
 
On-street bike lane striping is an approved project listed in the FY09 Capital Improvements Plan. 
 

ALTERNATIVES ANALYZED: 
• Approve the CTEP Project Specific Agreement. 
• Do not approve the CTEP Project Specific Agreement.  This would result in the loss of 

CTEP funding for this project. 
 
FINANCIAL IMPACT:  The funding breakdown for this project is as follows: 
 

CTEP Grant $97,186 (Includes ICAP) 
Local Match (Gas Tax) $15,064 (Includes ICAP) 
Total Funds Available $112,250 
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The local match portion of the project will be funded by Gas Tax.  The CTEP grant and local 
match figures shown above include the Montana Department of Transportation’s Indirect Cost 
Accounting Procedures (ICAP).  State law requires MDT to charge for indirect or overhead 
expenses for all projects it administers.  This charge is referred to in item 14 of the attached 
agreement and amounts to 12.25% of the total CTEP and local match amount.  The ICAP charge 
for this project, which will be billed to the City, is $1,845.34. 
 
RECOMMENDATION 
 

Staff recommends that Council authorize the Mayor to execute the CTEP Project Specific 
Agreement for the On-Street Bike Lanes Project. 
 

 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS 
 

E. Map 
F. Project Specific Agreement 
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H 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: MDT Airport Road Project, Right of Way Agreement   

DEPARTMENT: Public Works Department – Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT: Montana Department of Transportation has provided a 
written offer to purchase Right-of-Way from the City in order to complete the road widening 
project on Airport Road.  Approximately 4.72 acres of land are owned by the Parks Department 
land and one acre is owned by the Public Works Department.  The attached map shows the 
properties. In addition Montana Department of Transportation needs to purchase Right-of-Way 
from the City for airport property. This Right-of-Way agreement will be presented to Council in 
a subsequent memo. 
 
ALTERNATIVES ANALYZED:   
• Allow Montana Department of Transportation to purchase said Right-of-Way. 
• Do not allow Montana Department of Transportation to purchase said Right-of-Way. 
 
FINANCIAL IMPACT:  Montana Department of Transportation has offered for all five parcels 
a total of $80,950 which is $69,650 for Parks Department land (Parcels 11 and 16) and $11,300 
for Public Works Department land (Parcels 10, 12, 33).   
 
RECOMMENDATION 
 
Staff recommends that Council agree to sell this portion of Right-of-Way to Department of 
Transportation. 
 
Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENT 
 

A. Right-of-Way Agreements 
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B. Bargain and Sale Deed 
C. Reality Transfer 
D. Quitclaim Deed 
E. Map of Properties 
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I 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Assignment and Transfer of Limited Commercial Aviation Ground Lease 

from Corporate Air to Corporate Jet, LLC 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  On December 18, 2006, Corporate Air entered into a ten-
year Limited Commercial Aviation Ground Lease with the City of Billings, on which it owned a 
large hangar located on the leased parcel, which is situated on the west end of the Airport.  The 
parcel contains 243,108.48 square feet and is located at 2491 Overlook Drive.  Corporate Air 
utilized the hangar to perform aircraft maintenance and repair operations for a number of years, 
and has now opted to sell its hangar to Corporate Jet, LLC.  Corporate Jet proposes to utilize the 
hangar for its startup operations as a second Fixed Base Operator (FBO) at Billings Logan 
International Airport.  Currently, Edwards Jet Center is the sole FBO operating at the Airport.  
On December 10, 2007, Corporate Jet entered into a Commercial Aviation Ground Lease with 
the City for a fuel farm site.  The company is nearing completion of the fueling installation.  
Corporate Jet proposes to offer charters, fueling, and other operations consistent with an FBO.  
This Assignment and Transfer will formally transfer the Lease on this parcel from Corporate Air 
to Corporate Jet, LLC. 
 
FINANCIAL IMPACT:  There is no financial impact from this action.  The name on the Lease 
is all that changes with this Assignment and Transfer, all other terms and conditions of the Lease 
remain unchanged. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the Assignment and Transfer of the Limited Commercial 
Aviation Ground Lease from Corporate Air to Corporate Jet, LLC. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 
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J 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Assignment of Limited Commercial Aviation Ground Lease with BVDS, 

Inc. to Western Security Bank for Financing Purposes 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  On March 24, 2008, the City Council approved an 
Assignment of the Rocky Mountain Bancorporation, Inc. Non-Commercial Aviation Ground 
Lease with the City of Billings to BVDS, Inc. so that Rocky Mountain Bancorporation could sell 
its hangar located on the leased premises to BVDS, Inc.  However, since BVDS, Inc. wishes to 
conduct limited commercial operations from the hangar it is purchasing from Rocky Mountain 
Bancorporation, the ground lease was also revised on March 24, 2008 (in a separate, but related 
action) to reflect the limited commercial operations proposed by BVDS, Inc., and also to extend 
the term of the Lease to accommodate the investment of BVDS, Inc. in the purchase of the 
hangar.  BVDS, Inc. is working with Western Security Bank on financing for the purchase of this 
hangar. 
 
The assignment language has been reviewed by staff and the City Attorney, and is similar to 
language used in the past.  The City has approved a number of these financing assignments over 
the years as a means for the banks to secure the loans they provide to the Airport tenants for 
either construction or purchase of their hangar facilities.  This is the case with the hangar 
previously owned by Rocky Mountain Bancorporation, as Western Security Bank seeks to secure 
its loan for the costs of the hangar purchase by BVDS, Inc. 
 
FINANCIAL IMPACT:  There would be no financial impact to the City, as BVDS, Inc. will 
still be required to pay the annual ground lease rentals as established in the assigned and 
subsequently revised Lease that was approved by the City Council on March 24, 2008. 
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RECOMMENDATION 
 
Staff recommends that Council approve the Assignment of the Limited Commercial Aviation 
Ground Lease with BVDS, Inc. to Western Security Bank, for the purpose of securing the loan 
for the cost of the hangar purchase from Rocky Mountain Bancorporation. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 

 
(Back to Consent Agenda)
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K 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Annexation Petition #08-06: Acknowledge Receipt of Petition and Set a 

Public Hearing Date 

DEPARTMENT: Planning and Community Services  

PRESENTED BY: Juliet Spalding, AICP, Planner II  

 
PROBLEM/ISSUE STATEMENT:  Owner and petitioner, James Pickens of Best 
Development Corp., is requesting annexation of a property legally described as Tracts 1A, 1B, 
and 1C of Certificate of Survey 2055, Amended, located in Section 28, Township 1N, Range 
26E into the City of Billings pursuant to Section 7-2-4600 of the Montana Code Annotated 
(MCA).  The subject property is located north of Alkali Creek Road, where the new extension of 
Aronson Avenue is under construction in the Heights.  The petitioner is requesting annexation in 
order to obtain city water and sewer services for development of the property for residential uses.  
The subject property is currently vacant with Residential-9600 zoning.   At this meeting, the 
Council acknowledges receipt of the petition and sets a public hearing date for April 28, 2008.  
The Council will take action on the annexation request at that public hearing. 
 
ALTERNATIVES ANALYZED:  Section 7-2-4600, MCA, permits owners of more than 50% 
of a property to petition the City for annexation.  The only alternative that is consistent with City 
Council policy is to acknowledge receipt of the petition and set a public hearing date.  The 
subject property is bordered on all sides by properties within the City limits and is depicted on 
the adopted Limits of Annexations Map in an area proposed to be annexed within the next five 
(5) years.      
 
FINANCIAL IMPACT:  A service impact analysis and staff recommendation will be prepared 
and presented at the public hearing. 
 
RECOMMENDATION 
Staff recommends that the City Council acknowledge receipt of the annexation petition and 
schedule a public hearing for April 28, 2008, to consider annexing this property. 
 
Approved by:  City Administrator ____ City Attorney _____ 
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ATTACHMENTS 
A. Property Data 
B. Annexation Petition 
C. Annexation Map 
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ATTACHMENT A 
Property Data 

 
 

Type of annexation:    Petitioned - MCA 7-2-4600 
 

Petitioner:                                                Best Development Corp., James Pickens, 
President  

  
Purpose of annexation:   To obtain City Services  

 
Property included:                                      Tracts 1A, 1B, 1C, Certificate of Survey 

2055, Amended 
 
Location:                                                   North of Alkali Creek Road, where Aronson 

Ave. extension is under construction 
 
Total area: 20.632 acres 
 
Current zoning:                                              Residential-9,600 

 
Current land use:                                            vacant 
 
Future zoning: Same 
 
Future land use:                               Single-family residential 
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ATTACHMENT B 
Annexation Petition 
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ATTACHMENT C 
Annexation Map 

 

 
 

 
 

(Back to Consent Agenda) 
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L 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Acknowledge Receipt of Petition to Vacate a portion North 26th Street and 

2nd Avenue North and Set a Public Hearing 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Per the Development Agreement for the Federal 
Courthouse Site, which was approved at the January 14, 2008, City Council Meeting, the city is 
to vacate a portion of North 26th Street and 2nd Avenue North.  The rights of way proposed to be 
vacated are the south half of North 26th Street between 2nd Avenue North and 3rd Avenue North 
and the north 25-feet of 2nd Avenue North as shown on the attachment.  The right of way will be 
vacated to Big Sky Economic Development Agency (BSEDA) and Downtown Billings 
Partnership (DBP), the current owners surrounding the right of way.  Public Works will be paid 
$126,075 per the development agreement.       
 
ALTERNATIVES ANALYZED:   

1. Approve acknowledgement of petition to vacate the above-mentioned right-of-way and 
set a public hearing for May 12, 2008. 

2. Do not approve acknowledgement of petition. 
 
FINANCIAL IMPACT:  Per the approved Development Agreement, the city will be paid 
$126,075 for the right of way proposed to be vacated. 
 
RECOMMENDATION 
Staff recommends that Council acknowledge the receipt of petition to vacate a portion of the North 
26th Street and 2nd Avenue North and set a public hearing for May 12, 2008. 
 
Approved By:  City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 
A. Map Depicting Areas to be Vacated  
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M 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008     
 

 
TITLE:    Confirmation of Probationary Police Officers 

DEPARTMENT: Police Department  

PRESENTED BY: Rich St. John, Chief of Police 

 
PROBLEM/ISSUE STATEMENT:  On April 2, 2007, Officers Karl Rude and Jeremy Dennler 
were hired by the Billings Police Department as probationary Police Officers.  According to 
MCA 7-32-4113, their probationary period is for one year from date of hire.  At this time 
Officers Karl Rude and Jeremy Dennler have completed their one year probation, and according 
to state statute, their names are to be submitted to City Council within 30 days for confirmation.  
All of the supervisor comments concerning Officers Rude and Dennler’s performance are 
positive and indicate that they are doing a good job, and recommend confirmation.    
  
RECOMMENDATION 
 
City staff recommends Officer Karl Rude and Officer Jeremy Dennler be confirmed as Billings 
Police Officers. 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
 
 

(Back to Consent Agenda) 
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N 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008    
 

 
TITLE: Property Reversion to Western Security Bank 

DEPARTMENT: Administration  

PRESENTED BY: Bruce McCandless, Asst. City Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City of Billings issued Industrial Revenue Bonds in 
1979 to finance the N. 28th Street First Citizens Bank drive up bank construction and some 
internal building improvements.  The drive-up real property is described as lots 1-6, block 108 of 
the Original Town of Billings.  In order to secure the bonds, the bank deeded the land to the City 
and the City leased the land to the bank.  The City was supposed to deed the property to the bank 
when the bonds were repaid in 1994, however, that was not done and the City is still the record 
owner.  When Western Security Bank purchased First Citizens Bank, it discovered this error and 
requested that the City deed the property to the new owner.  The Council is being asked to 
approve this property reversion to clear up the ownership records.   
 
ALTERNATIVES ANALYZED:  The City Council could: 

• Approve the bank’s request  
• Disapprove the bank’s request because First Citizens Bank failed to request the transfer 

in 1994 when the bonds were retired and the lease terminated 
 
FINANCIAL IMPACT:  There should be no financial impact from this action.  The bank has 
been paying the taxes and assessments and will continue to do so when the property reverts to its 
ownership.  The City has not received any lease revenue since 1994 and prior to that time, the 
lease payments were equal to the bond payments, so there was zero net income.   
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to sign any necessary documents to 
complete the reversion of property described as lots 1-6, block 108 Original Town of Billings, to 
Western Security Bank for no cost. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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ATTACHMENTS 
A: Western Security Bank letter requesting land reversion 
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O1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Cinco de Mayo Street Closure 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: Dave Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Don Luis Restaurant requests the closure of the 100 Block 
of 26th Street North from 3:00 pm until 10:00 pm on Saturday, May 3, 2008, for the Cinco de 
Mayo Celebration.  
 
Recommended conditions of approval include Don Luis Restaurant: 
1.  Obtain the proper open container from the Police Department if alcohol will be consumed in      
     the public right of way  
2.  Contact Police Department to determine if noise permit will be required 
3.  Contact all businesses and make them aware of the event two weeks in advance 
4.  Clean the area to be used and provide and empty waste cans 
5.  Notify all emergency facilities, bus lines and media at least two weeks in advance of the event 
6.  Provide and install adequate traffic barricades and signs directing motorists around closure 
7.  Provide certificate of insurance naming City of Billings as additional insured 
 
ALTERNATIVES ANALYZED:   
1.  Approve request to close streets for the event (recommended) 
2.  Deny the street closure 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than administrative 
time to process permit.  Police, traffic control and litter removal are to be paid for by Don Luis 
Restaurant. 
 
RECOMMENDATION 
Staff recommends that Council approve the closures named above from 3:00 pm to 10:00 pm on 
Saturday, May 3, 2008. 
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Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENTS  
A.  Right of Way Special Activity Permit (2 pages) 
B.  BID Event Kit of Parts Usage Packet (1 page) 
C.  Course Map (1 page) 
D.  Certificate of insurance (2 pages) 
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O2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE:   Yellowstone Rimrunners Street Closures for Montana Women’s Run 

DEPARTMENT: Public Works/Engineering   

PRESENTED BY: Dave Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:   
The Yellowstone Rimrunners request temporary street closures on Saturday, May 10, 2008, from 
6:30 am to 12:00 noon, for their annual Montana Women’s Run.  Closures are as follows:  2nd 
Ave. from 10th St. to Division St.; Full Closure from N.27th St. to N. 19th St.; Partial Closure 
from N. 19th St. to N. 10th St.; Full Closure from N. 27th St. to Division; 3rd Ave. N. from N. 10th 
Street to Division; Full Closure from N. 19th St. to Division; Partial Closure from N. 19th to N. 
10th. Map is attached.  
 
Recommended conditions of approval include that the Yellowstone Rimrunners: 
1. Have no alcohol consumption in the public right of way 
2. Clean area to be used and provide and empty waste cans 
3. Notify all emergency facilities, bus lines and media at least two weeks in advance of the 

event 
4. Provide and install adequate traffic barricades and signs directing motorists around closure 
5. Provide a certificate of insurance naming the City of Billings as additional insured 
 
ALTERNATIVES ANALYZED:   
1. Approve request to close streets for the event (recommended) 
2. Deny the street closures 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings for this event other than 
administrative time to process the permit.  Police, traffic control and litter removal are to be paid 
for the Yellowstone Rimrunners. 
 
RECOMMENDATION 
 
Staff recommends that Council approval the temporary closure of the streets named above. 
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Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENTS  
A. Letter from Montana Women’s Run Coordinator (1 page) 
B. Right of Way Special Activity Permit (2 pages) 
C. Course map (1 page) 
D. Certificate of insurance (1 page) 
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O3 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008  
 

 
TITLE: Montana Pride Network Parade Closure    

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: Dave Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The Montana Pride Network requests street closures at 
9:00 am using the standard parade route for the Gay Pride Parade on Saturday, June 21, 2008.   
The parade will assemble at 9:00 am, begin at 10:00 am and disband by 11:30 am.  
 
Recommended conditions of approval include the Montana Pride Network: 
1.  Have no alcohol consumption in the public right of way 
2.  Contact all businesses and make them aware of the event as soon as possible 
3.  Clean the area to be used and provide and empty waste cans 
4.  Notify all emergency facilities, bus lines and media at least two weeks in advance of the event 
5.  Provide a certificate of insurance naming City of Billings as additional insured    
6.  Provide and install adequate traffic barricades and signs directing motorists around closure                              

 
ALTERNATIVES ANALYZED:   
1. Approve request to close street for the event (recommended)   
2. Deny the street closures 
 
FINANCIAL IMPACT:   There are no costs to the city other than administrative time to 
process the application. Police, traffic control and litter removal for are to be paid for by the 
Montana Pride Network.    

 
RECOMMENDATION 
 
Staff recommends that Council approve closure of the event route described above on Saturday, 
June 21, 2008 for the annual Gay Pride Parade. 
 
Approved By: City Administrator ____ City Attorney  ___ 
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ATTACHMENTS   
A.  Right of Way Special Activity Permit (2 pages)  
B.  Event route map (2 page) 
D.  Certificate of insurance (2 page) 
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P 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Financial Donation by Billings Mustangs Baseball Organization.     

DEPARTMENT: Park, Recreation, and Public Lands 

PRESENTED BY: Mike Whitaker, Director, PRPL Department 

 
PROBLEM/ISSUE STATEMENT:  The Billings Mustangs Baseball Organization has donated 
$13,069.00 to purchase and install protective netting behind the dugouts at the new baseball and 
multi-use stadium.   
 
ALTERNATIVES ANALYZED: 
• Accept the financial donation from The Billings Mustangs Baseball Organization or,  
• Decline the donation.           
 
FINANCIAL IMPACT:  There will be no increase in costs to the City.  

 
RECOMMENDATION:  Staff recommends that Council accept the donation from The Billings 
Mustangs Baseball Organization.    
 
Approved By: City Administrator ____ City Attorney _______ 
 

 
(Back to Consent Agenda) 
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Q 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008  
 

 
TITLE: Acceptance and Recognition of $8,000 Donation from ConocoPhillips to 

Send School Resource Officers to National Conference   

DEPARTMENT: Police Department 

PRESENTED BY: Rich St. John, Chief of Police 

 
PROBLEM/ISSUE STATEMENT: On March 18, 2008, the Police Department received an 
$8,000 donation from ConocoPhillips to pay the cost of sending the School Resource Officers 
(SRO) to the National Conference in Phoenix, Arizona on July 28th through August 1, 2008.  The 
conference has been attended by one SRO in the past and had been recommended as  an 
excellent  training conference.  This very generous donation from ConocoPhillips will allow the 
SROs to attend.  The cost per officer is approximately $1,839 which includes registration, 
lodging, airfare, shuttle and per diem.  
 
ALTERNATIVES ANALYZED: 
• Approval and acceptance of the donation. 
• Denial and return of the donation. 

 
FINANCIAL IMPACT:   This donation has been deposited into our Fund 709 donation account 
and all expenditures for the SRO conference will be taken from that fund.  We will send as many 
SRO’s as possible with the donation from ConocoPhillips. 
 
RECOMMENDATION 
Staff recommends City Council’s approval and acceptance of this $8,000 donation from 
ConocoPhillips to send the School Resource Officers to the National Conference in Phoenix, 
Arizona, on July 28th through August 1, 2008.    
 
Approved By:  City Administrator ___ City Attorney ___ 
 
Attachments 
A -   Copy of CR deposit slip 
B -       Copy of Letter from ConocoPhillips 
C -  Donor Verification Form 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, April 14, 2008 
 

 
TITLE: SID 1378 Clevenger Avenue – Resolution Authorizing Construction Bids 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  SID 1378 was created at the June 25, 2007, City Council 
Meeting.  The improvements to be constructed with SID 1378 generally consist of water, storm 
drain, curb and gutter, and street improvements to the 4200 Block of Clevenger Avenue just west 
of Hallowell Lane.  As required by statute, the City Council must adopt Resolutions authorizing 
staff to advertise and receive bids for construction and the sale of SID bonds.  As bids have 
already been received for this project, Council must pass this resolution before awarding a 
contract to the lowest bidder.     
 
FINANCIAL IMPACT:  Construction assessments to property owners passed at the June 25th 
City Council Meeting were $170,892.24.  This original assessment did not include replacement 
of the water main, which was added as the project was being designed.  The costs to replace the 
water main will be paid for from City funds and is estimated at $50,000.00.  The City is also 
making a contribution for the storm drain main extension in Hallowell Lane.  A breakdown of 
the funding sources is listed below: 
 
SID 1378 Funding     
   SID Assessments   $ 170,892.24 
   Storm Drain Funds       $ 35,000.00  
   Water Funds        $ 50,000.00  
   Gas Tax Funds       $ 10,000.00  
Contract Amount (This Memo)  $(219,444.00)      

Remaining Funds   $ 46,448.24 
 
RECOMMENDATION 
 
Staff requests that Council pass a Resolution Authorizing Construction Bids for SID 1378. 
 
Approved By: City Administrator  ____ City Attorney  ___ 



 

 129 of 341 
 

 
ATTACHMENT 
 
A.  Boundary of Proposed Special Improvement District 
B.  Resolution Authorizing Construction Bids 
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RESOLUTION NO. 08-   
 

 
A RESOLUTION PROVIDING FOR THE RECEIVING OF BIDS AND THE 
LETTING OF A CONTRACT FOR THE CONSTRUCTION OF 
IMPROVEMENTS IN SPECIAL IMPROVEMENT DISTRICT NO. 1378. 

 
 WHEREAS, Special Improvement District No. 1378 has been duly created; and 
 
 WHEREAS, it is necessary to provide for the receiving of bids and the letting of a 
contract for the construction of improvements within said Special Improvement District; 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF BILLINGS, MONTANA: 
 

1. IMPROVEMENTS.   The improvements consist of the following:  construction 
of curb and gutter, sidewalks, drive approaches, water main, and the necessary street 
improvements fronting lots on the 4200 Block of Clevenger Avenue just west of Hallowell Lane 
within Kissee Subdivision.   
 

2. BID REJECTION.     The City Council shall and does hereby reserve the right to 
reject any or all bids. 
 

3. NOTICE OF CALL FOR BIDS.     The City Clerk is hereby authorized and 
directed to publish notice inviting bids, stating the time and place said bids must be submitted to 
the City Clerk, and the time they will be publicly opened. Said notice shall be published in the 
Billings Times, a newspaper published and circulated in the City of Billings, MT. 

 
4. OWNERS’ RIGHT TO DO WORK.     The owners of over 75% of the frontage 

of lots and lands within said District, liable to be assessed or their agents, may elect to take such 
work and enter into a written contract to do the whole work at a price at least 5% less than the 
price at which the same would be awarded, within (3) three days after the awarding of the 
contract in compliance with the statutes of the State of Montana. 
 
 5. CONTRACT.     In the event the owners do not elect to do the work, then said 
successful bidder shall immediately make and execute with the City of Billings, a contract in 
accordance with the provisions of the notices, resolutions, plans and specifications concerning 
this Special Improvement District, and all ordinances of the City of Billings. Said contract on the 
part of the City of Billings shall be approved by the City Council, executed in the name of the 
City of Billings, by its Mayor and attested by the City Clerk. 
 
 6. PERFORMANCE BOND.     Upon the execution and delivery of said contract, 
the successful bidder or contracting owners shall give to the City of Billings a good and 
sufficient bond in an amount not less than 100% of the amount of the contract, conditioned to the 
effect that such contract or contractors shall well and truly perform all the terms, conditions and 
provisions of said contract. In addition, said contractor or contractors shall provide insurance to 
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protect the City and shall be responsible to save the City of Billings harmless from negligent or 
willful acts of said contractor and contractors. 
 
 7. BID SECURITY.     Each bid shall be accompanied by lawful money of the 
United States, a cashier’s check, certified check, bank money order, bank draft drawn and issued 
by a national banking association situated in the State of Montana, or a bid bond or bonds 
executed by a surety company authorized to do business in the State of Montana. Said money, 
check or bid bond to be in an amount equal to 10% of the amount of the bid. If said bid is 
accepted and the bidder complies with the terms of this resolution as to making, executing and 
delivering to the City of Billings said contract and bonds as herein required, then said bid 
security shall be returned. 
 
 8. PAYMENTS.     All payments for the construction of said improvements shall be 
made in warrants drawn on the fund of Special Improvement District 1378 after the bonds of said 
district have been sold on the estimate of the City Engineer and approved by the City Council; 
provided, however, that said contractor has paid for the labor performed and materials used on 
said improvements. Ten percent (10%) of the estimates shall be reserved until the final 
completion of said improvements, in a manner reasonably satisfactory to the City. 
 
 9. INCIDENTAL COSTS.     Subsequent to the bond sale, the City Engineer shall 
cause to be paid such amounts as he shall estimate are necessary to cover the actual costs of 
engineering, inspection, legal expense, printing, preparation of assessment rolls and other 
incidental expenses properly a charge against the district, by an interfund transfer, and shall be 
drawn on the funds of the district, processed by the Finance Office and transferred to the 
appropriate fund of the City. 
 
 10. WORKMENS’ COMPENSATION.     Provisions shall be included in the contract 
to comply with the City’s obligation of insuring payment of the premiums of the contractor to the 
State of Montana Workmens’ Compensation Division and the provisions required in MCA, Title 
18, Part 4. 
 
 PASSED BY THE CITY COUNCIL AND APPROVED this 14th day of April, 2008. 
 
 
      THE CITY OF BILLINGS 
 
 
      BY:        
            Ron Tussing                                      
MAYOR 
 
ATTEST: 
 
BY:        
      Cari Martin                      CITY CLERK  

(Back to Consent Agenda) 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, April 14, 2008 
 

 
TITLE: SID 1378 Clevenger Avenue – Construction Bid Award 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for SID 1378 on March 
25, 2008.  This project consists of utility and street improvements to the 4200 Block of 
Clevenger Avenue just west of Hallowell Lane.   
 
ALTERNATIVES ANALYZED:   

1. Award SID 1378 to Knife River Company in the amount of $219,444.00; or 
2. Reject all bids and do not award SID 1378 

 
FINANCIAL IMPACT:  Construction assessments to property owners passed at the June25th 
City Council Meeting were $170,892.24.  This original assessment did not include replacement 
of the water main, which was added as the project was being designed.  The costs to replace the 
water main will be paid for from City funds and is estimated at $50,000.00.  The City is also 
making a contribution for the storm drain main extension in Hallowell Lane.  Seven bids were 
received for this project; the three lowest are shown below: 
 
Project Costs           Bids    
Engineer’s Estimate    $ 220,892.24    
Knife River Corporation   $ 219,444.00 
H.L. Ostermiller    $ 234,667.50 
CMG Construction    $ 243,850.00 
 
Any remaining funds for this project shall be used for construction administration, staking, and 
change orders.  A breakdown of the project funds per the CIP and approved SID 1378 is listed 
below: 
 
SID 1378 Funding     
   SID Assessments   $ 170,892.24 
   Storm Drain Funds       $ 35,000.00  
   Water Funds        $ 50,000.00  
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   Arterial Funds       $ 10,000.00  
Contract Amount (This Memo)  $(219,444.00)      

Remaining Funds   $ 46,448.24 
   
  RECOMMENDATION 
 
Staff recommends that Council award Knife River’s bid for SID 1378 in the amount of 
$219,444.00 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
 
  

 
(Back to Consent Agenda) 

 



 

 135 of 341 
 

S 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008      
 

 
TITLE: Resolution Repealing Resolution 07-18687 and the Intent to Create the 

South Billings Boulevard Urban Renewal District, Declaring Blight, and 
Setting a Public Hearing Date 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Lora Mattox, AICP, Neighborhood Planner  

 
PROBLEM/ISSUE STATEMENT:  At the March 10, 2008, City Council meeting, the Council 
adopted a resolution that corrected the legal description of the South Billings Boulevard Urban 
Renewal District. This resolution amended the original resolution first adopted by City Council 
at its meeting on November 10, 2007.  As part of the resolution adopted on March 10, a 
description of the public hearing date was included and the process for public notification was 
also described.   
 
While compiling the documentation for creation of the Urban Renewal Plan and District, staff 
found that state statute requires publication of two public notices in a newspaper of general 
circulation at least six days apart (7-1-4127, MCA).  Only one public notice was published for 
the original resolution in November 2007.  To comply with state law, it is necessary to re-notice 
the hearing, conduct a new public hearing and adopt this new resolution. The attached resolution 
corrects any discrepancies and amends the previous resolutions.   
     
ALTERNATIVES ANALYZED:  The City Council may: 

• Approve the amended resolution setting a public hearing date for April 28, 2008, and 
correcting the process for public notification for the South Billings Boulevard Urban 
Renewal District. 

• Deny the amended resolution setting a public hearing date for April 28, 2008, and 
correcting the process for public notification for the South Billings Boulevard Urban 
Renewal District. 

 
FINANCIAL IMPACT:  None.  
 
RECOMMENDATION 
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Staff recommends that Council adopt the resolution repealing Resolution 07-18687 and the intent 
to create the South Billings Boulevard Urban Renewal District, declaring blight and sets the 
public hearing date for April 28, 2008.     
 
Approved by:  _____ City Administrator _____ City Attorney 
 
ATTACHMENTS: 
A: Amended Resolution 
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ATTACHMENT A 
 

RESOLUTION NO: 08- 
 

A RESOLUTION REPEALING RESOLUTION 07-18687 DECLARING THE 
CITY COUNCIL INTENT TO CREATE A SOUTH BILLINGS BOULEVARD 
URBAN RENEWAL DISTRICT WITH TAX INCREMENT AUTHORITY; 
DECLARING THE EXISTENCE OF BLIGHT  WITHIN THE SOUTH 
BILLINGS BOULEVARD URBAN RENEWAL AREA; SETTING A PUBLIC 
HEARING DATE; AND REQUIRING PUBLICATION AND MAILING OF 
THE NOTICE OF HEARING  
 

 WHEREAS, at the March 10, 2008, City Council meeting, the council adopted 
Resolution 07-18687 that corrected the legal description included in Resolution 07-18627 that 
declared blight, stated the intent to create an urban renewal district and set a date of a public 
hearing; 
 
 WHEREAS, Resolution 07-18687 contained a description of the public hearing date and 
intent and the public notification process for the South Billings Boulevard Urban Renewal Plan.  
The public notification was published one time in a newspaper of general circulation and notices 
were mailed to each property owner within the district.  State statute requires publication of two 
public notices in a newspaper of general circulation at least six days apart (7-1-4127, MCA); 
 

WHEREAS, the City wishes to provide the proper public notification of its intent to 
create the South Billings Boulevard Urban Renewal District and follow the process as outlined in 
State Law, and is adopting this amended resolution as part of the required process; 
 
 WHEREAS, under the provisions of Montana Code Annotated, Title 7, Chapter l5, Parts 
42 and 43, as amended (the “Act”), the City of Billings, Montana (the “City”) is authorized, 
among other things, to identify and declare an area as containing blight with the intention of 
eliminating it through urban renewal; and 
 
 WHEREAS, the City is authorized by the Act to create urban renewal areas with tax 
increment provisions by adopting an urban renewal plan by ordinance; and 
 
 WHEREAS, an urban renewal plan has been prepared for the proposed South Billings 
Boulevard Urban Renewal District; and 
 
 WHEREAS, the City Council desires to conduct a public hearing on the draft urban 
renewal plan for the proposed South Billings Boulevard Urban Renewal District to determine if 
it is desirable to create the district. 

 
  NOW, THEREFORE, the City Council of the City of Billings, Montana, declares 
and resolves as follows: 
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1. Description of Proposed District  The area being considered for inclusion in the 
proposed urban renewal area is described as: 
Starting at the intersection of State Avenue and Van Buren Street, extending 

south down the centerline of Van Buren Street to the intersection of Van Buren 

Street  and Roosevelt Avenue, extending east down the centerline of Roosevelt 

Avenue to the intersection of Roosevelt Avenue and Jackson Street, extending 
south down the centerline of Jackson Street to the intersection of Jackson Street 

and Madison Avenue, extending east down the centerline of Madison Avenue to 

the intersection of Madison Avenue and Washington Street, extending south 

down the centerline of Washington Street to the intersection of the centerline of 

Washington Street and the existing City of Billings city limit boundary, extending 

south along the existing city limit boundary to the intersection of Jackson Street 

and King Avenue East, extending east along the centerline of King Avenue East 
to the intersection of King Avenue East and Washington Street, extending south 

along the centerline of Washington Street and its projection across the Interstate 

90 right-of-way, to a point intersecting the said existing city limits, thence in a 

westerly and southerly direction following along the said existing city limit 

boundary to a point which intersects with the extension of the southern boundary 

of Tract 1, C/S 2834, then west along said southern boundary of Tract 1, C/S 2834 

and southern boundary of, Block 4 of Weil Subdivision to the intersection with 

the centerline of Mullowney Lane, extending north along the centerline of 

Mullowney Lane and its projection to the centerline of Laurel Road, extending 

northeast along the centerline of Laurel Road to the intersection with the 

centerline of Underpass Avenue, extending northeast along said centerline to its 

intersection with State Avenue, extending east along the centerline of State 

Avenue to the ending point at the intersection of State Avenue and Van Buren 

Street.  Excluding all nonincorporated land within the boundary and Tract 2A of 

C/S 741. 
 

 2. Determination of blight.  A requirement of Montana Annotated Code 2005 is to 
justify an urban renewal plan through the determination of blight.   Blight is defined as an area 
that is conducive to ill health, transmission of disease, infant mortality, juvenile delinquency, and 
crime; substantially impairs or arrests the sound growth of the city or its environs; retards the 
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provision of housing accommodation; or constitutes an economic or social liability or is 
detrimental or constitutes a menace to the public health, safety, welfare, and morals in its present 
condition and use, by reason of: 

 the substantial physical dilapidation; deterioration; defective construction, material, 
and arrangement; or age obsolescence of buildings or improvements, whether 
residential or nonresidential; 

 inadequate provision for ventilation, light, proper sanitary facilities, or open spaces as 
determined by competent appraisers on the basis of an examination of the building 
standards of the municipality; 

 inappropriate or mixed uses of land or buildings; 
 defective or inadequate street layout; 
 faulty lot layout in relation to size, adequacy, accessibility, or usefulness; 
 unsanitary or unsafe conditions; 
 deterioration of site; 
 improper subdivision or obsolete platting; 
 the existence of conditions that endanger life or property by fire or other causes; 

 
The area in the proposed district contains a great deal of blight.  Within the district there is 
substantial structural deterioration, long-term land vacancy, and significant infrastructure needs.  
Several of the commercial buildings in the district are vacant or deteriorated and need 
demolition.  Many of the sidewalks are cracked or nonexistent, alleys are deteriorated, and, in 
general, much of the area is below city standards.  In contrast to the above, there are certain 
properties within the district in good repair but included in the district to allow for a contiguous 
block of land within the district; and because pockets of revitalization cannot be sustained if 
areas of neglect and blight surround them.  Over time, without continued managed urban 
renewal, even these success stories will once again decline in taxable value.  Portions of the 
district fall into the blighted, neglected and under-utilized categories.  Maps 4 and 5 in the urban 
renewal plan show the current infrastructure conditions within the district. 

 
3. Intent to Create an Urban Renewal Area with Tax Increment Authority.  Pursuant 

to the Act and considering the blighted conditions cited above, the City Council declares its 
intention to create a South Billings Boulevard Urban Renewal Area and that public 
improvements that will stimulate private investment in the area may be financed in part through 
tax increment generated from the District, subject to a public hearing and adoption of the draft 
urban renewal plan by ordinance.   

 
4.  Public Hearing.  A public hearing is hereby called and shall be held on April 28, 

2008 at 6:30 p.m. in the Council Chambers at 220 N. 27th Street, on whether to adopt the draft 
urban renewal plan for the proposed South Billings Boulevard Urban Renewal Area. 

 
5. Publication and Mailing of Notice.   The City Clerk is hereby authorized and 

directed to cause notice of the public hearing to be published in the Billings Times at least twice 
with at least 6 days separating each publication prior to the date set for the hearing and to mail 
notice of such hearing not less than 10 days prior to the date of the hearing to the persons whose 
names appear on the county treasurer’s tax roll as the owners, reputed owners, or purchasers 
under contract for the deed of the Property, at the addresses shown on the tax roll. 



 

 140 of 341 
 

 
APPROVED AND PASSED by the City Council of the City of Billings this 14th day of April, 
2008. 
 
      CITY OF BILLINGS: 
 
      BY:       
            Ron Tussing, Mayor 
 
 
ATTEST: 
 
BY:              
      Cari Martin, City Clerk 
  

 
(Back to Consent Agenda) 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Resolution of Intention to Create Expanded PMD No. 4026, Twin Oaks 

Sub. and Uinta Park Sub. 
DEPARTMENT: Department Of Parks, Recreation, & Public Lands 
PRESENTED BY: Mike Whitaker, Director 
 
PROBLEM/ISSUE STATEMENT:  Twin Oaks Subdivision contains 4.447 acres of dedicated 
park and public open space, of which 3.16 acres are in the Phase I area being developed at this 
time.    The development and improvement of the park will be by the developer through private 
contract.    The Expanded Park Maintenance District No. 4026 needs to be created at this time to 
provide for the maintenance of the park improvements that are to be completed by late summer 
2008.   All property in the proposed district has on file valid Waivers of Protest to the creation of 
this district.      
 
ALTERNATIVES ANALYZED:  
• Create the Park Maintenance District now to assure assessments can be collected in 

November, 2008, to pay costs of maintenance as the park is developed.   This is the 
requirement approved in the Subdivision Improvement Agreement and the staff 
recommendation. 

• Do not create the Park Maintenance District at this time.    
 
FINANCIAL IMPACT:  The maintenance costs for the park improvements in Twin Oaks 
Subdivision are estimated to be $11,455 for the first year.   The subdivision is all single family 
residences and will allow the assessments to be equalized since there is equal benefit to each 
residence regardless of actual lot size.    The assessment for each of the 55 lots in Twin Oaks 
Subdivision Phase I will be $208.09 per lot for the first year.       
 
RECOMMENDATION   
 
Staff recommends Council approve the Resolution to Create Expanded Park Maintenance 
District No. 4026 as provided for in the Twin Oaks and Uinta Park Subdivision Improvements 
Agreements and set a Public Hearing for the date of May 12, 2008.   
 
Approved By: City Administrator ____ City Attorney   
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ATTACHMENTS:  
A:  Resolution to Create expanded Park Maintenance District No. 4026;  
B:  Exhibit A – Map of Proposed District;  
C:  Exhibit B – Metes and Bounds Description of Proposed District; 
D:  Exhibit C – Property Owners List; thereto attached;  
E:   Exhibit D – Estimate of the First Year Costs for the Proposed District. 
 
 
INTRODUCTION 
 
Approval of the Resolution to Create Park Maintenance District No. 4026 for the maintenance of 
Uinta Park in the Subdivision of that name located at the intersection of Uinta Park Drive and 
Broadview Drive west of Lake Elmo Road in the Billings Heights neighborhood is the final step in 
the process required to create the park maintenance district to pay for the costs of maintaining Uinta 
Park.  

 
PROCEDURAL HISTORY  
 

• Twin Oaks Subdivision was annexed into the City and the plat approved in December, 
2007.   The subdivision contains 4.5 acres of park open space with 3.8 acres in the main 
park that will be constructed during Phase I of the subdivision development.   The park trail 
strip along the BBWA is part of the Heritage Trail Plan to be constructed later.     

• The Master Plan for the construction of the park was developed with the PRPL Department 
and is part of the Subdivision Master Plan.   The preliminary plat was approved by City 
Council on July 24, 2006, and the final plat approval will be considered by City Council on 
April 28, 2008.    

• The Resolution of Intent for creating the Twin Oaks / Uinta Park Maintenance District 4026 
will be considered by the Billings City Council at the April 14, 2008, council meeting.   

• If approved, a Public Notice of Intent will be advertised for 2 consecutive weeks, April 17th, 
2008 and April 24th, 2008, and a copy of the Public Notice of Intention to Create Expanded 
District 4026 was sent to the property owners in the Twin Oaks Subdivision.  The Notice 
will state the procedure for filing protests or comments, and set the dates of the protest and 
comment period to be from April 17th, 2008 through May 2nd, 2008. 

• The Public Hearing and the Resolution to Create the Expanded Park Maintenance District 
4026, will be on the May 12, 2008, Council Agenda, and, if approved, will be the final step 
to expand the park maintenance district for the maintenance of Uinta and Twin Oaks Parks.      

 
BACKGROUND 
 
The Twin Oaks Subdivision Improvements Agreement calls for park improvements to be made 
and the Expanded Park Maintenance District to be created during the Phase I development of the 
subdivision, as agreed to in the Subdivision Improvements Agreement for Twin Oaks 
Subdivision.    The proposed maintenance district for the park includes the 55 single family 
residential lots in Phase I.    Phase II development in Twin Oaks Subdivision will add 76 more 
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lots, for a total of 131 lots in Twin Oaks Subdivision that will be included in the expanded 
maintenance district.   There are Waivers of Protest for the formation of the park maintenance 
district for all lots within the Twin Oaks and Uinta Park Subdivisions on file.      
 
ALTERNATIVES ANALYSIS  
 
• Create the expanded Park Maintenance District now to assure assessments can be collected in 

November 2008, to pay costs of maintenance for the spring and summer of 2009 as the park 
development is completed later in the summer of 2008.    The approved Subdivision 
Improvements Agreement calls for development at this time and requires a Park Maintenance 
District to be created for maintaining it.   This is the staff recommendation. 

• Do not expand Park Maintenance District 4026 at this time.    
 
STAKEHOLDERS 

 
• The developers have agreed to develop planned improvements in the Twin Oaks  

Subdivision parks and to create a park maintenance district to maintain them.   
• The 131 lots in Twin Oaks Subdivision consist of single family residences and the 

residents and property owners have agreed to the development and maintenance of the 
parks.    

• Billings residents would see increasingly heavy use of the existing developed parks and 
park facilities if not for the requirement that new subdivisions provide developed parks 
for their residents to mitigate that problem.     

 
CONSISTENCY WITH ADOPTED POLICIES AND PLANS 

 
The extension of quality landscape maintenance services to new subdivision parks through the 
use of Special Improvement Districts and maintaining them through Park Maintenance Districts 
continues the Parks 20/20 plan recommendations, and conforms to city policy adopted in 1982 
regarding new subdivision parks.  The use of Park Maintenance Districts has allowed the use of 
the PRPL Parks grounds keeping staff to provide professional level maintenance to areas of 
public grounds and landscaping in new subdivisions as they develop and are brought into the 
city.  The revenue provided helps support the overall park operations in general fund supported 
parks by allowing better trained, more competent staffing and providing added support for state 
of the art operations and equipment that would be otherwise be limited by General Fund revenue 
constraints.   
 
Maintaining this park with a maintenance district continues the process of extending developed 
parks and maintenance services to the developing areas of the city of Billings.     Park 
Maintenance District revenue is estimated to be $588,158 to offset maintenance expenses in the 
upcoming 2009 FY PRPL Parks Operation and Maintenance budget and is equal to 32% of the 
total Parks Division Operations & Maintenance budget this year. 
 
 
 
RECOMMENDATION   



 

 144 of 341 
 

 
Staff recommends Council approve the Resolution to Create Expanded Park Maintenance 
District No. 4026 as provided for in the Twin Oaks and Uinta Park Subdivision Improvements 
Agreements and set a Public Hearing for the date of May 12, 2008.   
 
ATTACHMENTS:  
A:  Resolution to Create expanded Park Maintenance District No. 4026;  
B:  Exhibit A – Map of Proposed District;  
C:  Exhibit B – Metes and Bounds Description of Proposed District; 
D:  Exhibit C – Property Owners List; thereto attached;  
E:   Exhibit D – Estimate of the First Year Costs for the Proposed District. 
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RESOLUTION NUMBER    08-     
  A RESOLUTION DECLARING IT TO BE THE INTENTION 

OF THE CITY COUNCIL TO EXPAND THE BOUNDARIES 
OF THE EXISTING SPECIAL IMPROVEMENT 
MAINTENANCE DISTRICT NO. 4026 FOR THE PURPOSE 
OF MAINTAINING THE EXISTING AND FUTURE PARK 
IMPROVEMENTS IN UINTA PARK SUBDIVISION TO 
INCLUDE TWIN OAKS SUBDIVISION. 

 
BE IT RESOLVED by the City Council of the City of Billings (the "City"), Montana as follows: 
 

Section 1. Proposed Expansion Of Extended Special Improvement Maintenance District 
No. 4026:  Intention to Expand the Boundaries of Existing Special Improvement Maintenance District.  
The City proposes to maintain certain improvements to benefit certain property located in the City of 
Billings, Montana.  The improvements consist of the existing and future public area improvements 
located in Uinta Park Subdivision plus any public area improvements located in Twin Oaks 
Subdivision, installed by the developer, Parks Department and/or as part of a future Special 
Improvement District, as more particularly described in Section 5.  It is the intention of the Billings City 
Council to expand the boundaries of the existing Special Improvement Maintenance District No. 4026, 
created and established in the City under Montana Code annotated, Title 7, Chapter 12, Parts 41 and 42, 
as amended, for the purpose of financing the maintenance costs for the landscaping and other public area 
improvements.  The estimated annual costs for the maintenance of the improvements to be set by the 
Resolution of the Council each year. 
 
 Section 2. Number of District.  The District, if the same shall be created and established, 
shall be known and designated as the Extended Special Improvement Maintenance District No. 4026 of 
the City of Billings, Montana. 
 
 Section 3. Boundaries of District.  The boundaries of the District are to be extended to 
include the property depicted on a map attached as "Exhibit A" hereto (which is hereby incorporated 
herein and made a part hereof).  The boundary of the extended District is more particularly described on 
"Exhibit B" hereto (which is hereby incorporated herein and made a part hereof), which boundary is 
designated and confirmed as the boundary of the District.  A listing of each property to be added to the 
District is shown on "Exhibit C" hereto. 
 
 Section 4. Benefited Property.  The District and territory included within the limits and 
boundaries described in Section 3 and as shown on Exhibits "A", "B" and "C" are hereby declared to be 
the Extended Special Improvement Maintenance District and the territory which will benefit and be 
benefited by the maintenance of the existing and future public area improvements in Uinta Park 
Subdivision to include Twin Oaks Subdivision, and will be assessed for a portion of the costs of the 
maintenance as described in Section 1. 
 
 Section 5. General Character of the Improvements to be Maintained.  The general character 
of the Improvements to be maintained is as follows:  native grasses, trees, shrubs, trails, irrigation system, 
irrigation system water services, drainageways, groundwater drains, storm detention facilities, weed 
control, pest control, and other park equipment and public area improvements installed by the developer, 
Parks Department and/or as part of a future Special Improvement District.   
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 Section 6.   Assessment Methods: Property To Be Assessed.  All eligible properties within 
the District are to be assessed for a portion of the costs of maintaining the existing and future public area 
improvements in Uinta Park Subdivision to include Twin Oaks Subdivision, as specified herein.  The 
costs of maintaining the Improvements shall be assessed against the benefiting property, based on the 
assessable area method of assessment described in Section 7-12-4162 through 7-12-4165, M.C.A., as 
particularly applied and set forth herein. 
 

Section 7.   Assessable Area.  All eligible properties within the District are to be assessed for 
a portion of the costs of maintaining Uinta Park Subdivision to include Twin Oaks Subdivision, public 
area improvements as specified herein.  Said properties shall not be eligible for assessment until such time 
as the final plat of the property is filed and the Restrictions on Transfers and Conveyances are lifted. The 
total number of assessable lots to be added to the District for the first year is 55 lots bringing the total 
number of lots within the District for the first year to 224 lots.  The costs of maintaining the 
Improvements per lot for the current year shall be $208.09 per lot as shown in Exhibit "D" (which is 
hereby incorporated herein and made a part hereof). 
 
 Section 8.  Payment of Assessments.  The assessments for the costs of maintaining the 
existing and future public area improvements in Uinta Park Subdivision to include Twin Oaks 
Subdivision, shall be payable, as prescribed in Section 7-12-4162 through 7-12-4165, M.C.A. 
 
 Section 9. Public Hearing: Protests.  At any time within fifteen (15) days from and after the 
date of the first publication of the notice of the passage and approval of this resolution, any owner of real 
property being added to Extended Special Improvement Maintenance District No. 4026 subject to 
assessment and taxation for the cost and expense of maintaining the existing and future public area 
improvements in Uinta Park Subdivision to include Twin Oaks Subdivision may make and file with the 
City Clerk until 5:00 p.m. M.D.T., on the expiration date of said 15-day period, May 2nd, 2008, written 
protest against being included in Extended Special Improvement Maintenance District No. 4026, and this 
Council will at its next regular meeting after the expiration of the fifteen (15) days in which such protests 
in writing can be made and filed, proceed to hear all such protests so made and filed; which said regular 
meeting will be held on Monday, May 12th, 2008, at 6:30 p.m. M.D.T.,  in the Council Chambers, located 
on the Second Floor of the Police Facility at 220 North 27th Street, in Billings, Montana. 
 
 Section 10. Notice of Passage of Resolution of Intention.  The City Clerk is hereby 
authorized and directed to publish or cause to be published a copy of a Notice of the passage of the 
Resolution in the Billings Times, a newspaper of general circulation in the county on April 17thand April 
24th, 2008, in the form and manner prescribed by law, and to mail or cause to be mailed a copy of said 
Notice to every person, firm, corporation, or the agent of such person, firm, or corporation having real 
property that is being added to Extended Special Improvement Maintenance District No. 4026 listed in his 
or her name upon the last completed assessment roll for state, county, and school district taxes, at his last-
known address, on or before the same day such notice is first published. 
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PASSED AND ADOPTED by the City Council of the City of Billings, Montana, this __  
  __ day of ___________, 2008. 
 
 
 
     THE CITY OF BILLINGS 
 
 
 
 
     BY:  ___________________________________ 
          Ron Tussing, Mayor 
 
 
 
ATTEST: 
 
 
 
 
BY: ________________________________ 

Cari Martin, City Clerk 
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(Back to Consent Agenda) 
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U 
AGENDA ITEM: 

 
 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Preliminary Subsequent Minor Plat of Amended Lot 4, Block 1, Shiloh 

Crossing Subdivision 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Aura Lindstrand, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On March 3, 2008, the subdivider applied for preliminary 
subsequent minor plat approval of Amended Lot 4, Block 1, Shiloh Crossing Subdivision, which 
contains five lots on approximately 12.44 acres for commercial development.  The subject 
property is located on the southeast corner of the intersection of Shiloh Road and King Avenue 
West.  The owner is Shiloh Crossing, LLC, and Engineering, Inc. is the agent.  The subject 
property is currently under construction and was recently rezoned Controlled Industrial (CI). 
   
ALTERNATIVES ANALYZED:  In accordance with state law, the City Council has 35 
working days to act upon this subsequent minor plat; the 35 working day review period for the 
proposed plat ends on April 18, 2008.  State and City subdivision regulations also require that 
preliminary plats be reviewed using specific criteria, as stated within this report.  The City may 
not unreasonably restrict an owner’s ability to develop land if the subdivider provides evidence 
that any identified adverse effects can be mitigated.  Within the 35 day review period, the City 
Council is required to:  
 

1. Approve; 
2. Conditionally Approve;  or 
3. Deny the Preliminary Plat 

 
FINANCIAL IMPACT:   Should the City Council approve the preliminary plat, the subject 
property may further develop under private ownership, resulting in additional tax revenues.   
 
RECOMMENDATION 
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Staff recommends the City Council conditionally approve the preliminary minor plat of 
Amended Lot 4, Block 1, Shiloh Crossing Subdivision and adopt the Findings of Fact as 
presented in the staff report. 
 
Approved by:  City Administrator _____  City Attorney _____ 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Findings of Fact  
C. Mayor’s Approval Letter 
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INTRODUCTION  
On March 3, 2008, the subdivider applied for preliminary subsequent minor plat approval of 
Amended Lot 4, Block 1, Shiloh Crossing Subdivision, which contains five lots on 
approximately 12.44 acres for commercial development.  The subject property is located on the 
southeast corner of the intersection of Shiloh Road and King Avenue West.  The owner is Shiloh 
Crossing, LLC, and Engineering, Inc. is the agent.  The subject property is currently under 
construction and was recently rezoned CI. 
 
PROCEDURAL HISTORY 

• On January 31, 2008, a pre-application meeting was conducted regarding the proposed 5-
lot subsequent minor subdivision. 

• On March 3, 2008, an application for a preliminary subsequent minor subdivision was 
submitted to the Planning Division. 

• On April 14, 2008, the City Council will vote to approve, conditionally approve, or deny 
the preliminary plat for the proposed subsequent minor subdivision. 

 
BACKGROUND 
General location:  Southeast corner of the intersection of Shiloh Road 

and King Avenue West 
 
Legal Description:   Lot 4, Block 1, Shiloh Crossing Subdivision 
 
Subdivider/Owner: Shiloh Crossing, LLC 
 
Engineer and Surveyor: Engineering, Inc. 
 
Existing Zoning: CI 
 
Existing land use: Vacant 
 
Proposed land use: Commercial Shopping Center 
 
Gross area:     12.44 acres 
 
Net area:     12.44 acres 
 
Proposed number of lots:   5 
 
Lot size:     Max: 6.04 acres     
      Min.: 1.03 acres  
 
Parkland requirements: A parkland dedication is not required, as this is a 

commercial minor subdivision. 
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ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potential negative 
effects of the subdivision. When negative effects are identified it is the subdivider’s 
responsibility to mitigate those effects.  Various City departments have reviewed this application 
and provided input on effects and mitigation.  The Planning Division develops and recommends 
conditions of approval that are based on departmental comments.  The Findings of Fact, which 
are presented as an attachment, discuss the potential negative impacts of the subdivision and the 
following conditions of approval are recommended as measures to further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to reasonably 
minimize potential adverse impacts identified within the Findings of Fact:   

 
1. To ensure the provision of easements and minimize effects on public health and safety, the 

subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
2. To minimize effects on local services, Section VI.B of the SIA shall be amended to state 

that the lift station is on lot 5E, instead of Lot 5B.  (Recommended by City-County 
Planning) 

 
3. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
4. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
VARIANCES REQUESTED 
There are no variances requested, however, a variance to permit a multi-use trail in lieu of 
sidewalks, where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides 
of internal subdivision streets was approved by the Council with Shiloh Crossing Subdivision on 
September 10, 2007.   
 
STAKEHOLDERS 
A public hearing is not scheduled for the City Council meeting; however nearby 
property/business owners may attend the City Council meeting.  The Planning Division has 
received no public comments or questions regarding the proposed subdivision.   
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the 2005 Transportation Plan Update, and Heritage Trail 
Plan are discussed within the Findings of Fact. 
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RECOMMENDATION 
Staff recommends the City Council conditionally approve the preliminary minor plat of 
Amended Lot 4, Block 1, Shiloh Crossing Subdivision and adopt the Findings of Fact as 
presented in the staff report. 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Findings of Fact  
C. Mayor’s Approval Letter 
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ATTACHMENT A 
Preliminary Plat of Amended Lot 4, Block 1, Shiloh Crossing 

Subdivision
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 ATTACHMENT B 
           Findings of Fact 

Staff is forwarding the recommended Findings of Fact for the preliminary subsequent minor plat 
of Amended Lot 4, Block 1, Shiloh Crossing Subdivision for review and approval by the City 
Council.  These findings are based on the preliminary plat application and supplemental 
documents and address the review criteria required by the Montana Subdivision and Platting Act 
(76-3-608, MCA) and the City of Billings Subdivision Regulations (23-303(H)(2), BMCC). 
 
A.  What are the effects on agriculture, local services, the natural environment, wildlife and 
wildlife habitat and public health, safety and welfare? (76-3-608 (3)(a), MCA) (23-
302(H)(2), BMCC) 
 
1.  Effect on agriculture and agricultural water user facilities 
The proposed subdivision should have no effect on agriculture or agricultural water user 
facilities.  The subject property is not currently used for agriculture and no irrigation facilities are 
located on the subject property.  The BBWA canal is located along the southern boundary of the 
subdivision and is located within its own deeded parcel.   
 
2.  Effect on local services 

a. Utilities –Water to the subject property will be extended from the 12-inch main line in 
Shiloh Road and the 16-inch main line in King Avenue West.  The SIA does specify that 
the 12-inch main will be extended along Shiloh Road to the south property line of Shiloh 
Crossing at the time of the Shiloh Road reconstruction.  An internal water main will be 
installed during Phase I of construction through a private contract, as specified within the 
SIA. 

  
A 27-inch sanitary sewer main exists in King Avenue at the northwest corner of the 
subdivision.  The SIA specifies that the subdivision will be served by the 2008 extension 
of the 27-inch main east along King Avenue to a lift station located on Lot 5B.  The lift 
station is actually located on Lot 5E of Shiloh Crossing, Amended.  Condition #2 requires 
this location be amended within the SIA.   

 
b. Stormwater – There is no storm drain system available to this area at this time, therefore, 

stormwater will be handled through a combination of onsite surface flow on streets and 
parking lots with collection through a network of basins, inlets, and piping.  Discharge of the 
stormwater will be in the existing gravel pit pond on the site.  Storm drainage for King 
Avenue West adjacent to the proposed subdivision will be accomplished in the future once 
the drain is extended from 31st Street West as part of a 2008 reconstruction process.  Storm 
drainage for Shiloh Road adjacent to the proposed subdivision is currently handled by 
borrow ditches to Hogan’s Slough and the Shiloh Drain.  An upgrade of this drainage 
system will occur in 2009, as part of a Montana Department of Transportation 
reconstruction.   As specified in the submitted SIA, onsite storm drainage shall comply with 
the criteria set forth by the City of Billings Stormwater Management Manual and will be 
subject to review and approval by the Engineering Department.   
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c. Solid waste - The City of Billings will provide solid waste collection and disposal.  The 
City’s landfill has adequate capacity for this waste. 

 
d. Streets – Access to the proposed lots will be via internal private subdivision streets from 

King Avenue West and Shiloh Road.  As specified in the SIA, the subdivider is 
proposing a 65-foot wide shared access on King Avenue West.  There are two additional 
40-foot wide right-in/right-out approaches along King Avenue West and two accesses 
from Shiloh Road. 

 
There are two main accesses proposed on Shiloh Road, as specified within the SIA.  The 
Shiloh Road accesses have been included in the Shiloh Road reconstruction project.  
Shiloh Crossing Boulevard is the major internal street and will be constructed to city 
standards.  A reciprocal access easement document was submitted for the shared 
driveways and parking lots for the commercial development.   

 
A variance to permit a multi-use trail in lieu of sidewalks, where Section 23-406.B.13, 
BMCC, requires boulevard style sidewalks on both sides of internal subdivision streets 
was approved with the Shiloh Crossing Subdivision by the City Council on September 
10, 2007.  The subdivider is proposing to provide a multi-use trail within the subdivision 
instead of standard sidewalks.  This will provide for easy access through the site, as it 
will be constructed to interconnect all commercial buildings and parking lots on the site  

 
A Traffic Accessibility Study was submitted with Shiloh Crossing Subdivision and all 
necessary traffic control devices will be as outlined within the study and approved by the 
City of Billings during construction.  All improvements have been specified within the 
SIA. 

 
e. Emergency services - The Billings Police and Fire Departments will respond to 

emergencies within the proposed subdivision.  The nearest fire station is located at 604 
South 24th Street West (Station #5).   

 
f. Mail Delivery  - The United States Postal Service is requesting that the applicant provide 

centralized delivery for the proposed subdivision.  The location of this mail box is 
proposed to be located on Lot 4C, as specified within the SIA.    

 
3.  Effect on the natural environment 
A geotechnical study was submitted with this application and has been determined sufficient by 
the Building Official.  Once the building locations and sizes are finalized, further geotechnical 
studies will be required to determine specific design level geotechnical recommendations. 
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4.  Effect on wildlife and wildlife habitat 
The proposed subdivision should not affect wildlife or habitat.  There are no known endangered 
or threatened species on the property.  However, a statement has been added to the SIA, that lot 
owners should be aware that interactions with wildlife could occur and that any damage to 
property is the lot owner’s responsibility.  
 
5.  Effect on the public health, safety and welfare  
The subdivision should not negatively affect public health or safety.  The subject property is not 
within a mapped floodway or flood zone.  There are no obvious threats to public health, safety or 
welfare. 
 
B.  Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC) 
 
An Environmental Assessment is not required, as this is a commercial minor plat. 
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 Growth 
Policy, the Urban Area 2000 Transportation Plan and the Heritage Trail Plan? (23-301, 
BMCC) 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 

 
• Predictable land use decisions that are consistent with neighborhood character and 

land use patterns. (Land Use Element Goal, Page 5) 
 

The proposed subdivision is consistent with the surrounding commercial and multi-
family uses. 
 

• New developments that are sensitive to and compatible with the character of adjacent 
City neighborhoods and County townsites.  (Land Use Element Goal, Page 6) 

 
The subject property is compatible with the commercial development within Montana 
Sapphire Subdivision to the west and the proposed commercial development to the 
northwest. 

 
The subdivision is inconsistent with the following goal of the 2003 Growth Policy: 
 

• Contiguous development focused in and around existing population centers separated 
by open space. (Land Use Element Goal, Page 6) 

 
While the subject property is surrounded by annexed portions of the City and 
developing parcels, the property is not located within an area surrounded by an 
existing population center and could be considered sprawl.     
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 2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision adheres to the goals and objectives of the 2005 Transportation Plan 
Update and preserves the street network and street hierarchy specified within the plan. 
 
3.  Heritage Trail Plan 
A Heritage Trail corridor is identified on the west side of Shiloh Road, Hogan’s Slough, and 
along the BBWA canal.  An easement for a segment of trail has been depicted on the north side 
of the BBWA canal.  No improvements are proposed at this time.  The subdivider is proposing 
an internal multi-purpose trail within the entire Shiloh Crossing Subdivision for connectivity to 
the proposed parking lots and commercial buildings.   
 
4.  West Billings Plan 
The proposed subdivision satisfies the following policies of the West Billings Plan: 
 

• Conditional approval of new development in the West Billings Plan area on the ability to 
provide infrastructure and public services, including streets, sidewalks, curb, gutter or 
alternative standards, police, fire, public water and sewer services. 

 
• The West Billings Plan identifies the intersection of King Avenue West and Shiloh Road 

as a community commercial center. 
 

The proposed subdivision is in conflict with the following goals of the West Billings Plan: 
 

• Medium and high-density residential development should be located nearby and within 
walking distance to commercial centers, medical facilities, and parks.  This subdivision 
will be close to these amenities once Shiloh further develops. 

 
D.  Does the subdivision conform to the Montana Subdivision and Platting Act and to local 
subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC) 
 
The proposed subdivision satisfies the requirements of the Montana Subdivision and Platting Act 
and conforms to the design standards specified in the local subdivision regulations.  The 
subdivider and the local government have complied with the subdivision review and approval 
procedures set forth in the local and state subdivision regulations.  
 
E. Does the subdivision conform to sanitary requirements?  (23-408, BMCC) 
 
The property will be served by public water and sewer services from King Avenue West and 
Shiloh Road. 
 
F.  Does the proposed subdivision conform to all requirements of the zoning in effect? (23-
402, BMCC) 
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The subject property shall comply with the standards set forth in Section 27-308, BMCC for the 
CI zoning district.  The subject property will also be required to comply with the South Shiloh 
Road Overlay District. 
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC) 
 
The City Engineering Department will work with the utility companies to provide easements in 
acceptable locations on the plat.  The City maintains that utility easements provided on front lot 
lines creates conflicts with sanitary water and sewer lines and have requested that they be located 
on the rear and sides of lots for public health and safety.  Condition #1 requires the subdivider to 
work with the City Engineering Division and the private utility companies to provide acceptable 
utility easements on the plat. 
 
H.  Does the proposed plat provide legal and physical access to each parcel within the 
subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-406, 
BMCC) 
 
Access to the lots will be via private internal streets from King Avenue West and Shiloh Road. 
 
CONCLUSIONS OF FINDING OF FACT 
• The preliminary plat of Amended Lot 4, Block 1, Shiloh Crossing Subdivision does not 

create any adverse impacts that warrant denial of the subdivision. 

 
• The proposed subdivision conforms to several goals and policies of the 2003 Growth Policy 

and does not conflict with the 2005 Transportation Plan Update or the Heritage Trail Plan.   
 
• The proposed subdivision complies with state and local subdivision regulations, local zoning, 

and sanitary requirements and provides legal and physical access to each lot. 
 
• Any potential negative or adverse impacts will be mitigated with the proposed conditions of 

approval. 
 
Approved by the Billings City Council, April 14, 2008 
 
 
____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT C 
Mayor’s Approval Letter 

 
April 14, 2008 
 
Shiloh Crossing, LLC 
Attn:  Steve Corning, Managing Member 
Corning Companies 
2280 Grant Road 
Billings, MT 59102 
 
Dear Mr. Corning: 
 
On April 14, 2008, the Billings City Council conditionally approved the preliminary plat of 
Amended Lot 4, Block 1, Shiloh Crossing Subdivision, subject to the following conditions of 
approval: 
 

1. To ensure the provision of easements and minimize effects on public health and safety, the 
subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
2. To minimize effects on local services, Section VI.B of the SIA shall be amended to state 

that the lift station is on lot 5E, instead of Lot 5B.  (Recommended by City-County 
Planning) 

 
3. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
4. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
Should you have questions please contact Aura Lindstrand with the Planning Division at 247-
8663 or by email at lindstranda@ci.billings.mt.us. 
 
Sincerely, 
 
_____________________________ 
Ron Tussing, Mayor 
 
 
pc:  Robert Sanderson, Engineering, Inc. 

 
(Back to Consent Agenda) 
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V 
AGENDA ITEM: 

 
 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Preliminary Major Plat of Miller Crossing Subdivision, 2nd Filing  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: David Green, Planner I 

 
PROBLEM/ISSUE STATEMENT:  On February 1, 2008, Engineering Incorporated 
representing South Billings Center LLC, applied for preliminary major plat approval for Miller 
Crossing Subdivision, 2nd Filing, which contains 10 lots on approximately 18.15 acres of land.  
The subject property is located on the south side of King Avenue East between Newman Lane 
and just east of Calhoun Lane.  The property is zoned Entryway General Commercial (EGC) and 
is currently the site of a proposed new commercial development. 
 
ALTERNATIVES ANALYZED:  In accordance with state law, the City Council has 60 
working days to act upon this preliminary major plat.  The 60-working day review period for this 
subdivision will end on April 25, 2008.  State and City subdivision regulations also require that 
preliminary plats be reviewed using specific criteria, as stated within this report.  The City may 
not unreasonably restrict an owner’s ability to develop land if the subdivider provides evidence 
that any identified adverse effects can be mitigated.  Within the 60 day review period, the City 
Council is required to:  
 

4. Approve; 
5. Conditionally Approve;  or 
6. Deny the Preliminary Plat 

 
FINANCIAL IMPACT:   Upon development of the property, additional tax revenue for the 
City may be provided.   
 
RECOMMENDATION 
The Planning Board recommends that the City Council grant conditional approval of the 
preliminary plat of Miller Crossing Subdivision, 2nd Filing, and adoption of the Findings of Fact 
as presented in the staff report to the City Council.   
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Approved by:  City Administrator _____  City Attorney _____ 
 
ATTACHMENTS 
A. Preliminary Plat  
B. Findings of Fact  
C. Mayor’s Approval Letter 
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INTRODUCTION  
On February 1, 2008, Engineering Incorporated representing South Billings Center LLC, applied 
for preliminary major plat approval for Miller Crossing Subdivision, 2nd Filing, which contains 
10 lots on approximately 18.1582 acres of land.  The subject property is located on the south side 
of King Avenue East between Newman Lane and Orchard Lane.  The property is zoned 
Entryway General Commercial (EGC) and is currently the site of a proposed new commercial 
development.  The subject property is east of the South Billings Boulevard freeway interchange 
and also part of the commercial development where the proposed Cabela’s store will be located.  
The subject property is also part of the newly created South Billings Boulevard Tax Increment 
Finance District (TIFD). 
 
PROCEDURAL HISTORY 

• On December 13, 2007, a pre-application meeting was conducted for a proposed major 
plat. 

• On February 1, 2008, the preliminary major plat application was submitted to the 
planning department. 

• On February 14, 2008, the departmental review meeting for the preliminary plat was 
conducted.  

• On March 11, 2008, the Planning Board conducted a plat review on the proposed major 
subdivision.  

• On March 25, 2008, the Planning Board conducted a public hearing on the proposed 
major subdivision. 

• On April 14, 2008, the preliminary plat will be approved, conditionally approved, or 
denied by the City Council. 

 
BACKGROUND 
General location:  South side of King Avenue East from Newman 

Lane to just east of Calhoun Lane 
 
Legal Description: Lot 2A-2A, Block 1, of Amended Plat of 2A-2 and 

2A-3, Block 1, of Amended Plat of 2A, of Amended 
Lots 2-5, Block 1, of Miller Crossing Subdivision 

 
Subdivider/ Owner:    South Billings Center, LLC 
 
Engineer and Surveyor: Engineering Inc. 
 
Existing Zoning: EGC 
 
Existing land use: Vacant Agricultural Land 
 
Proposed land use: Commercial 
 
Gross area:     18.1582 acres 
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Net area:     18.1582 acres 
 
Proposed number of lots:   10 
 
Lot size:     Max: 6.37 acres 
      Min.: .97 acres  
 
Parkland requirements: There is no parkland dedication required for 

commercial subdivisions 
 
 
ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potential negative 
effects of property subdivision. When negative effects are identified it is the subdivider’s 
responsibility to mitigate those effects.  Various City departments have reviewed this application 
and provided input on effects and mitigation.  The Planning Board develops and recommends 
conditions of approval that are based on departmental comments.  The Findings of Fact, which 
are presented as an attachment, discuss the potential negative impacts of the subdivision and the 
following conditions of approval are recommended as measures to further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to reasonably 
minimize potential adverse impacts identified within the Findings of Fact: 
 

5. To ensure the provision of easements and minimize effects on public health and safety, the 
subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the final plat. (Recommended by the Engineering Division)   

 
6. To ensure the continuity of site development along the City/County Drain, (north 

portion of site) the following language shall be added to the Subdivision Improvement 
Agreement (SIA) under Conditions That Run with the Land:  

 
The developer shall provide landscaping on the north side of the property along King 
Avenue East and the proposed Heritage Trail.  The Planning Division is permitting the 
developer to provide landscaping, as defined in Section 27-1006(B)(1), BMCC, with the 
exception of berming the bufferyard to allow access by the city to maintain the 
City/County Drain.   The majority of the trees and shrubs shall be planted on the south 
side of the trail to minimize the number of trees planted north of the trail allowing 
access to the drain by City Engineering to maintain the City/County Drain.  
(Recommended by the City-County Planning Department) 
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7. To minimize effects on local services, the SIA shall be revised to be consistent with the 
Development Agreement adopted September 10, 2007, and any revisions to this 
Development Agreement adopted prior to the filing of the final plat.  
(Recommended by City Engineering and the City-County Planning Department) 

 
8. To minimize effects on local services, the applicant shall provide centralized delivery 

boxes with sufficient pullouts to accommodate a mail carrier vehicle.  The location of 
the boxes shall be reviewed and approved by the post office.  (Recommended by the 
United States Postal Service) 

 
9. To minimize the effects of public health and safety, the subdivider will provide a 10 foot 

easement along the northern boundary of this subdivision for the installation of the Heritage 
Trail.  The easement shall be created either by showing it on the final plat or with easement 
documents filed with the final plat. (Recommended by City Engineering and the City-
County Planning Department) 

 
10. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.  

 
11. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of Yellowstone County, and the 
laws and Administrative Rules of the State of Montana. 

 
VARIANCES REQUESTED 
None 
 
STAKEHOLDERS 
On March 25, 2008, the Planning Board conducted a public hearing regarding this subdivision.  
Staff gave a presentation about the subdivision to the Planning Board and then answered a 
question about traffic circulation out of the existing Burger King.  
 
Tim Pirtz from Engineering Inc. representing the applicant stated that this development will be 
good for the neighborhood since the creation of the TIFD is expected to make money available 
for improvements in the area.  
 
Warren Gramley stood and spoke in opposition.  His father-in-law lives across from this 
development on King Avenue East and he said there have been people on his property surveying 
to widen the road.  He wanted to know why they are not covering up the ditch and having the 
entire road move to the south with the ditch under the road.  
 
Michelle Johnson stood and spoke in opposition to the development.  She stated that developers 
and the city have no respect or concern for property owners and take property from them for 
roads.  She also did not feel that the trail easement of 10 feet was fair because everywhere else 
trail easements are 20 feet wide.  
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Rick Leuthold from Engineering Incorporated stood to answer questions and concerns raised by 
the public.  In response to the surveying on the north side of King Avenue East he stated that the 
City Engineering Division is having the surveying done to widen the road and that he believed 
there needed to be an additional 19 feet for the right-of-way to achieve the needed lanes and then 
curb, gutter and sidewalk on the north side of King Avenue East.  Mr. Leuthold stated that City 
Engineering should have contacted them about the surveying and will be in direct contact with 
the property owners concerning the additional right-of-way.   
 
Mr. Leuthold next addressed the comment about putting the City/County drain in a culvert and 
covering it with the road.  When a ditch is put into a pipe the water flow increases in speed, the 
amount of water increases and there is no percolation into the ground.  This results in the need 
for bigger pipes.  With the increased speed and lack of vegetation interface, the impurities in the 
water are not removed but move along with the water in the pipe. This creates the need to send 
the water through a purification system before returning it to the natural water system.  Leaving 
the drain open slows the water down and allows the water to interface with plant material that 
take out impurities and clean the water as it moves.  Also some water percolates into the ground 
as it moves through the open drain limiting the amount that actually goes back into the natural 
water ways. 
 
Mr. Leuthold also explained that the reason for the 10 foot trail easement for the trail is that is all 
that will be needed for the actual width of the trail.  There is a very wide right-of-way north of 
the trail easement that is being requested that runs along the south side of King Avenue East that 
takes in the City/County Drain.  With the additional 10 foot trail easement the trail will be able to 
meander on public land and on the 10 foot easement from the development. 
 
There was a question from a Board Member asking Candi Beaudry to clarify required 
notification of property owners.  Ms. Beaudry stated that with major subdivisions property 
owners directly adjacent to the proposed subdivision are notified about the application and public 
hearing with the Planning Board.   
 
Planning Board Member Doug Clark asked that a few house keeping corrections be made in the 
Findings of Fact being forwarded to the City Council. 
 
It was stated by Planning Board members that the road widening was not part of this subdivision 
review.  Candi Beaudry clarified that the City of Billings had a development agreement with the 
developer to build the needed road improvement.  Costs of the improvements would be covered 
by TIFD money or with the creation of a Special Improvement District (SID).  She also stated 
that the city was currently talking with the developer to have a guarantee that the commercial 
development will take place.  
 
There was no further discussion from the Planning Board members.  A motion was made and 
seconded to forward a recommendation of conditional approval to the City Council.  The motion 
was passed unanimously by the Planning Board.  
 
This preliminary plat is scheduled to go before the City Council at its’ meeting held on April 14, 
2008.  
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CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the 2005 Transportation Plan Update, and Heritage Trail 
Plan are discussed within the Findings of Fact. 
 
RECOMMENDATION 
The Planning Board recommends that the City Council grant conditional approval of the 
preliminary plat of Miller Crossing Subdivision, 2nd Filing, and adoption of the Findings of Fact 
as presented in the staff report to the City Council.   
 
ATTACHMENTS 
A. Preliminary Plat  
B. Findings of Fact  
C. Mayor’s Approval Letter 
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ATTACHMENT A 
Preliminary Plat 
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ATTACHMENT B 
Findings of Fact 

 
The Planning Board is forwarding the recommended Findings of Fact for Miller Crossing 
Subdivision, 2nd Filing for review and approval by the City Council.  These findings are based on 
the preliminary plat application and supplemental documents and address the review criteria 
required by the Montana Subdivision and Platting Act (76-3-608, MCA) and the City of Billings 
Subdivision Regulations (Article 23-100, BMCC). 

 
A. What are the effects on agriculture and agricultural water user facilities, local services, 
the natural environment, wildlife and wildlife habitat and public health and safety? (76-3-
608 (3)(a), MCA) (23-302(H)(2), BMCC) 
 
1.  Effect on agriculture and agricultural water user facilities 

The subject property has historically been utilized for crop production.  The proposed 
subdivision will take approximately 18 acres out of agricultural production, which could 
have a cumulative effect as more subdivisions and development of land occurs.   
 
The City/County drain is located along the northern border of the site and provides 
drainage for properties in the area. The subdivider is not proposing any alterations to the 
drain with the exception of trail construction and landscaping along the southern border 
of the drain.  Because of the need to maintain the drain, the Planning Division has 
determined it would be best to have the landscape requirements of Section 27-1006(b)(1) 
followed.  This allows 5 trees and 10 shrubs every 100 lineal feet of frontage.  Entryway 
General Commercial zoning also requires contouring of the bufferyard by using berms.  
The City Engineering Division has stated they do not want the berming along the edge of 
the City/County drain because is would increase the difficulty of maintenance of the 
drain.  To address this maintenance concern the Planning Division will not require the 
contouring of the bufferyard by using berms along the King Avenue East frontage. (See 
Condition #2) 

 
2.  Effect on local services 

a. Utilities – Water to the subject property will be from a 12-inch public water main 
constructed by the subdivider under private contract within an existing public utility 
easement that runs through the site under the main access drive in the parking lot.  
Service will be stubbed to each lot from the water main that is in the public easement.  
The owner of each lot is responsible for extension of water service within the lot from the 
easement boundary to the building.   

 
Sanitary sewer to each of the subdivision lots will be through an 8-inch public sewer 
main constructed by the subdivider under private contract within an existing public utility 
easement that runs through the site under the main access drive in the parking lot.  
Service will be stubbed to each lot from the water main that is in the public easement.  
The owner of each lot is responsible for extension of sewer service within the lot from the 
easement boundary to the building.  
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b. Stormwater – As specified in the SIA, the subdivision shall have a combination of 
surface and subsurface detention sized in accordance with the City of Billings Storm 
Water Management Manual.  Discharges shall be permitted to the City/County drain 
which lies along the north property line of the subdivision.  

 
c. Solid waste – The City of Billings will provide solid waste collection and disposal.  The 

City’s landfill has adequate capacity for this waste. 
 

Streets - Access to the proposed subdivision shall be from King Avenue East via 
crossing of the City/County Drain at Newman Lane, Calhoun Lane, and a proposed new 
crossing located midway between Calhoun Lane and Orchard Lane.  The internal streets 
shall be through private easements maintained through a reciprocal access easement 
document submitted for the shared driveways and parking lots for the commercial 
development.   Internal circulation, access widths and construction details shall be in 
accordance with City of Billings site development ordinances.  There is one proposed 
access point that connects from the internal circulation street to Orchard Lane across 
from Brockton Avenue. 

 
Street improvements on King Avenue East are currently being designed to address the 
increase in traffic that is anticipated with the commercial development on this land.  The 
City of Billings will be constructing these improvements. 

 
A Traffic Accessibility Study (TAS) was submitted to the Engineering Division for 
review and approval.  The TAS determined the traffic generation for Miller Crossing 
Subdivision 2nd Filing will be approximately 15,485 trips per day.   Recommended street 
improvements from the TAS are: 
 
• South Billings Boulevard and King Avenue East will require improvements to 

geometry, signal phasing, and signal actuation. 
• King Avenue East and Calhoun Lane will require a traffic signal. 
• The northbound approach of King Avenue East and Newman Lane intersection 

should be retrofitted to allow right-in/right-out movements only. 
• The access point between Calhoun Lane and Orchard Lane would likely need to 

be restricted to right-in/right-out only. 
• All other intersections with King Avenue East and the Miller Crossing 

Subdivision will be two way stop signs. 
 
In December of 2007, a TIFD was created for this area of South Billings.  It is anticipated 
that money from this TIFD will be available to help finance the public improvements 
along King Avenue East.  Pursuant to the Development Agreement adopted on 
September 10, 2007, the City and subdivider agreed that the TIFD funds would be used 
to offset all eligible offsite improvements.  If funding from the TIFD is not available the 
City and subdivider agreed that an SID would be created to fund the cost of offsite 
improvements. Condition #3 requires the SIA to be modified to reflect the language in 
the Development Agreement adopted September 10, 2007. 
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d. Emergency services –   The Billings Police and Fire Departments will respond to 

emergencies within the proposed subdivision.  The nearest fire station is located at 501 
South 28th Street (Station #2).  The fire department finds the proposed accesses adequate 
for emergency vehicles.  The subdivision is located within the ambulance service area of 
American Medical Response (AMR); no comments were received. 

 
e. Schools – The subdivision is located within School District #2.  Because it is a 

commercial subdivision there will be no impact on school populations.  
 

f. Parks and Recreation – Because this is a commercial development, the subdivider is not 
required to provide parkland dedication. 

 
g. Mail Delivery  - The United States Postal Service is requesting that the applicant provide 

centralized delivery for the proposed subdivision.  The mailboxes should have adequate 
room for a mail carrier to pull off for mail distribution and access, as required by 
Condition #4.  The location of the mail boxes shall be reviewed and approved by the post 
office.    

 
3.  Effect on the natural environment 
A geotechnical report was submitted with this application and indicates that there are variable 
soil conditions throughout the subdivision. Due to the low bearing strength of compressible clay 
soils the buildings should be designed with spread footings. The Building Official will require 
verification from a qualified engineer regarding structural designs and preparation prior to 
installing footings.  These requirements will be satisfied with the submission of building permits 
on the property. 
 
4.  Effect on wildlife and wildlife habitat 
There are no known endangered or threatened species on the property.  As indicated within the 
General Conditions the Run with the Land section of the submitted SIA, future property owners 
should be aware that the proposed subdivision is located near prime wildlife habitat and adjacent 
to open agricultural areas, therefore conflicts with wildlife may occur.  Any damage caused by 
wildlife is the responsibility of the owner.   
 
5.  Effect on the public health, safety and welfare  
There are two conditions that exist on the subject property that may potentially create problems 
for future landowners: low compression soils and an oil pipeline that exists within a 15-foot-wide 
oil pipeline easement along the north boundary of Lots 1 through 6.  These issues have been 
addressed within the Conditions that Run with the Land portion of the SIA to warn future lot 
owners.   
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B.  Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC) 
 
The proposed subdivision is exempt from the requirement for an Environmental Assessment 
pursuant to Section 76-3-210, MCA.   
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 Growth 
Policy, the 2005 Transportation Plan Update, and the Heritage Trail Plan? (23-301, 
BMCC) 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 

 
a. Goal: More housing and business choices within each neighborhood (Land Use 

Element Goal, Page 6). 
 
The proposed subdivision would provide for more business choices within this 
portion of the City. 
 

b. Goal: Contiguous development focused in and around existing population 
centers separated by open space (Land Use Element Goal, Page 6).  

 
The subject property is surrounded by a mix of residential and commercial 
developments and is considered infill.    

 
c. Goal: New developments that are sensitive to and compatible with the character of 

adjacent City Neighborhoods and County Townsites. (Land Use Element Goal, 
page 6)   

 
The new development is in an area of Billings that is well suited to commercial 
development.  It is located adjacent to I-90 and King Avenue East, as well as a freeway 
interchange. 

  
The subdivision is inconsistent with the following goal of the Growth Policy: 

 
a. Goal: Protection of groundwater, surface water, riparian areas, air quality and 

productive agricultural land (Natural Resources Goal, Page 8).  
 

The subject property has historically been utilized for crop production.  The proposed 
subdivision will take approximately 18 acres out of agricultural production, which 
could have a cumulative effect as more subdivisions occur.   

  
2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision adheres to the goals and objectives of the 2005 Transportation Plan 
Update and preserves the street network and street hierarchy specified within the plan.  This 
portion of King Avenue is classified as a Minor Arterial street and is currently a two lane road 
without curb gutter or sidewalk.  The City of Billings is currently in the process of having design 
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work done for road improvements to meet the additional demand that will be placed on King 
Avenue East with a major commercial development on this site. 
 
3.  Heritage Trail Plan 
The City/County Drain located along the northern boundary of the property, is depicted as a trail 
corridor within the Heritage Trail Plan.  As such, the subdivider is proposing a 10-foot wide trail 
along the southern boundary of the drain that will be built by the city but landscaped and 
maintained by the property owners.  (A 10-foot wide pedestrian trail will be constructed to City 
Trails and Bikeways within an easement Design Standards, as specified within the SIA.  At 
various times during the year City Engineering crews need to be able to access the drain for 
maintenance purposes.  The trail will be built partially on public right-of-way and in an easement 
on the northern property lines along King Avenue East.   
 
Because of the need to maintain the drain, the Planning Division has determined it would be best 
to have the landscape requirements of Section 27-1006(b)(1) followed.  This allows 5 trees and 
10 shrubs every 100 lineal feet of frontage.  Entryway General Commercial zoning also requires 
contouring of the bufferyard by using berms.  The City Engineering Division has stated they do 
not want the berming along the edge of the City/County drain because is would increase the 
difficulty of maintenance of the drain.  To address this maintenance concern the Planning 
Division will not require the contouring of the bufferyard by using berms along the King Avenue 
East frontage. (See Condition #2)  
 
The subdivider will provide a 10 foot wide easement along the northern boundary of the 
subdivision for the installation of the Heritage Trail.  This easement will provide a trail corridor 
that is as far from the edge of the City/County drain as possible.  By keeping the trail farther 
away from the drain it will make it a safer trail to be on.  Condition #5 requires the easement 
along the northern boundary of the subdivision. 
 
4.  South Billings Boulevard Master Plan 
The South Billings Boulevard Master Plan, adopted in 1990 and revised on September 27, 2002, 
defines one objective of this area as a place “To encourage the development of large, well 
planned projects designed to serve the area over a long period of time, as opposed to small, 
hastily conceived projects that do little to add to the overall appearance or economic vitality of 
the area”.  Another objective is “To present a favorable and attractive image for Billings from 
Interstate 90, King Avenue and South Billings Boulevard”. 
 
The proposed development is for commercial uses with shopping opportunities for travelers as 
well as the local population.  The EGC zoning on this parcel of land requires aesthetically 
pleasing buildings and also requires more landscaping than what is required in other commercial 
zonings in Billings.  The entire site is master planned so the circulation, parking and buildings 
are laid out to work together to provide good circulation through the site and for an aesthetically 
pleasing shopping center.  It will be an attractive addition to the area for Billings and travelers 
along the freeway, and not an industrial use area similar to others along the I-90 corridor through 
Billings. 
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D. Does the subdivision conform to the Montana Subdivision and Platting Act and to local 
subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC) 
 
The proposed subdivision satisfies the requirements of the Montana Subdivision and Platting Act 
and conforms to the design standards specified in the local subdivision regulations.  The 
subdivider and the local government have complied with the subdivision review and approval 
procedures set forth in the local and state subdivision regulations.  
 
E. Does the subdivision conform to sanitary requirements?  (23-408, BMCC) 
 
The subdivision will utilize city water, sanitary sewer, and solid waste collection and disposal 
services.  All services are approved and regulated by state and federal authorities. 
 
F.  Does the proposed subdivision conform to all requirements of the zoning in effect? (23-
402, BMCC) 
 
The subject property shall conform to the requirements set forth by Article 27-1000 of the 
Unified Zoning Regulations for the EGC zoning districts.   
 
Because of the need to maintain the drain, the Planning Division has determined it would be best 
to have the landscape requirements of Section 27-1006(b)(1) followed.  This allows 5 trees and 
10 shrubs every 100 lineal feet of frontage.  Entryway General Commercial zoning also requires 
contouring of the bufferyard by using berms.  The City Engineering Division has stated they do 
not want the berming along the edge of the City/County drain because is would increase the 
difficulty of maintenance of the drain.  To address this maintenance concern the Planning 
Division will not require the contouring of the bufferyard by using berms along the King Avenue 
East frontage. (See Condition #2) 
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC) 
 
The City Engineering Department will work with the utility companies to provide easements in 
acceptable locations on the plat.  The City maintains that utility easements provided on front lot 
lines creates conflicts with sanitary water and sewer lines and have requested that they be located 
on the rear and sides of lots for public health and safety.  Condition #1 requires the subdivider to 
work with the City Engineering Division and the private utility companies to provide acceptable 
utility easements on the plat. 
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H. Does the proposed plat provide legal and physical access to each parcel within the 
subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-406, 
BMCC) 
 
Legal and physical access to the proposed subdivision will be via King Avenue East.  Each lot 
will have access from internal private subdivision streets. 
 
CONCLUSIONS OF FINDING OF FACT 
• The preliminary plat of Miller Crossing Subdivision, 2nd Filing does not create any adverse 

impacts that warrant denial of the subdivision. 
 
• The proposed subdivision conforms to several goals and policies of the 2003 Growth Policy 

and does not conflict with the Transportation or Heritage Trail Plans.   
 
• The proposed subdivision complies with state and local subdivision regulations, local zoning, 

and sanitary requirements and provides legal and physical access to each lot. 
 
• Any potential negative or adverse impacts will be mitigated with the proposed conditions of 

approval. 
 
Approved by the Billings City Council, April 14, 2008. 
 
 
_____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT C 
Mayor’s Approval Letter 

 
April 14, 2008 
 
South Billings Center, LLC  
Attn:  Jeffrey M. Vitek 
5850 Avenidas Encinas, Suite A 
Carlsbad, CA 92008 
 
Dear Mr. Vitek: 
 
On April 14, 2008, the Billings City Council conditionally approved the preliminary plat of 
Miller Crossing Subdivision, 2nd Filing subject to the following conditions of approval: 
 

1. To ensure the provision of easements and minimize effects on public health and safety, the 
subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the final plat. (Recommended by the Engineering Division)   

 
2. To ensure the continuity of site development along the City/County Drain, (north 

portion of site) the following language shall be added to the Subdivision Improvement 
Agreement (SIA) under Conditions That Run with the Land:  

 
The developer shall provide landscaping on the north side of the property along King 
Avenue East and the proposed Heritage Trail.  The Planning Division is permitting the 
developer to provide landscaping, as defined in Section 27-1006(B)(1), BMCC, with the 
exception of berming the bufferyard to allow access by the city to maintain the 
City/County Drain.   The majority of the trees and shrubs shall be planted on the south 
side of the trail to minimize the number of trees planted north of the trail allowing 
access to the drain by City Engineering to maintain the City/County Drain.  
(Recommended by the City-County Planning Department) 

 
3. To minimize effects on local services, the SIA shall be revised to be consistent with the 

Development Agreement adopted September 10, 2007, and any revisions to this 
Development Agreement adopted prior to the filing of the final plat.  
(Recommended by City Engineering and the City-County Planning Department) 

 
4. To minimize effects on local services, the applicant shall provide centralized delivery 

boxes with sufficient pullouts to accommodate a mail carrier vehicle.  The location of 
the boxes shall be reviewed and approved by the post office.  (Recommended by the 
United States Postal Service) 

 
5. To minimize the effects of public health and safety, the subdivider will provide a 10 foot 

easement along the northern boundary of this subdivision for the installation of the 
Heritage Trail.  The easement shall be created either by showing it on the final plat or with 
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easement documents filed with the final plat. (Recommended by City Engineering and the 
City-County Planning Department) 

 
6. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.  

 
7. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of Yellowstone County, and the 
laws and Administrative Rules of the State of Montana. 

 
 
Should you have questions please contact David Green with the Planning Division at 247-8654 
or by email at greend@ci.billings.mt.us 
 
 
Sincerely, 
 
 
____________________________ 
Ron Tussing, Mayor 

 
(Back to Consent Agenda) 
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W 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Final Plat of Eagle View Subdivision 

DEPARTMENT: Planning and Community Services 

PRESENTED BY:      David Green, Planner I  

 
PROBLEM/ISSUE STATEMENT:  The final plat of Eagle View Subdivision is being 
presented to the City Council for approval.  The subject property is zoned Residential-7000 (R-
70) and is located in the Billings Heights on the north side of Saturn Drive. On January 28, 2008, 
the City Council conditionally approved the 5-lot preliminary minor plat on 44,666 square feet of 
land for residential development.  Dorn Property, LLC, owner, and the representing agent is 
Engineering Incorporated. 
 
The City Council conditions of approval have been satisfied and the City Attorney has reviewed 
and approved the subdivision plat and the associated documents.  Upon City Council approval, 
these documents are appropriate as to form for filing with the Yellowstone County Clerk and 
Recorder. 
 
FINANCIAL IMPACT: Should the City Council approve the final plat, the subject property 
will further develop, resulting in additional tax revenues for the City. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the final plat of Eagle View Subdivision. 

 

Approved By: City Administrator ____ City Attorney ____ 
 
 
ATTACHMENT 
A: Final Plat 
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ATTACHMENT A 

Final Plat  
 

(Back to Consent Agenda) 
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X 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Final Plat of Amended Lot 5, Block 1, Shiloh Crossing Subdivision 

DEPARTMENT: Planning and Community Services 

PRESENTED BY:      Aura Lindstrand, Planner II 

 
PROBLEM/ISSUE STATEMENT:  The final plat for Amended Lot 5, Block 1, Shiloh 
Crossing Subdivision is being presented to Council for approval.  On February 11, 2008, the City 
Council conditionally approved five lots on approximately 12.48 acres for commercial 
development.  The subject property is located on the southeast corner of the intersection of 
Shiloh Road and King Avenue West.  The owner is Shiloh Crossing, LLC, and Engineering, Inc. 
is the agent.  The subject property is vacant and is zoned Controlled Industrial.  Upon City 
Council approval, these documents are appropriate as to form for filing with the Clerk and 
Recorder. 
  
FINANCIAL IMPACT: Should the City Council approve the final plat, the subject property 
may further develop, resulting in additional tax revenues for the City. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the final plat of Amended Lot 5, Block 1, 
Shiloh Crossing Subdivision. 

 
Approved By: City Administrator  ____ City Attorney  ____ 
 
 
ATTACHMENT 
A:  Plat 
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ATTACHMENT A 
 

 
 

(Back to Consent Agenda) 
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Y1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $2,479,140.80 have been 
audited and are presented for your approval for payment.  A complete listing of the claims dated  
March 7, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
  

 
(Back to Consent Agenda) 
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Y2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $1,349,192.60 have been 
audited and are presented for your approval for payment.  A complete listing of the claims dated  
March 14, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
  

 
(Back to Consent Agenda) 
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Y3 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $1,073,349.42 have been 
audited and are presented for your approval for payment.  A complete listing of the claims dated  
March 21, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
  

 
 

(Back to Consent Agenda) 
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2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008      
 

 
TITLE: Zone Change #826, Public Hearing and continued 1st Reading of 

Ordinance – Neighborhood Convenience Stores  
Amending Section 27-201, 27-305 and 27-612  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole Cromwell, AICP, Planner II, Zoning Coordinator  

 
PROBLEM/ISSUE STATEMENT:  Section 27-305 of the Unified Zoning Regulations defines 
and regulates the types of uses allowed within residential zoning districts in the City of Billings 
and the jurisdictional zoning area in Yellowstone County. The 2003 Growth Policy 
recommended several goals to direct changes to city land use regulations including more 
business choices within each neighborhood, contiguous development focused in and around 
existing neighborhoods, reducing traffic congestion and adaptive reuse of vacant property. The 
proposed amendment would allow small retail services to be developed by special review 
approval within existing residential zoning districts. The City Zoning Commission held a public 
hearing on the amendment to the zoning regulation on November 6, 2007, and voted 4-0 to 
recommend approval to the City Council. The City Council held a public hearing and 1st reading 
of the ordinance on November 26, 2007, and requested the Planning Staff make several changes 
to the ordinance. The City Council voted on March 10, 2008, to continue the 1st reading public 
hearing on April 14, 2008.  
 
ALTERNATIVES ANALYZED:  The City Zoning Commission held a public hearing on the 
proposed text amendment on November 6, 2007.  The City Zoning Commission is forwarding a 
recommendation of approval.  The City Council may choose to approve, deny or delay action for 
thirty (30) days on the proposed text amendments. 
 
FINANCIAL IMPACT:  There should be no direct financial impact to the City as a result of 
the new zoning regulation.  
 
RECOMMENDATION 
The Zoning Commission on a 4-0 vote recommends that the City Council approve Zone Change 
#826.  
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Approved by:  _____ City Administrator _____ City Attorney 
 
ATTACHMENTS: 
A:   Ordinance 
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INTRODUCTION 
On November 20, 2006, the City Council reviewed the proposed text amendment to Sections 27-
201, 27-305 and 27-612, and agreed to initiate this zone change. On January 17, 2007, the Board 
of County Commissioners also agreed to initiate this zone change. The Planning Division 
developed the proposed amendment based on similar provisions in other cities in Montana and 
local preferences for retail services in neighborhoods. The draft amendments were reviewed with 
the Board of County Commissioners in August, 2007 and with the City Council at a work 
session on September 17, 2007. In addition, the City and County Attorneys have reviewed the 
draft amendment.  
 
PROCEDURAL HISTORY 

• On November 20, 2006, the City Council initiated the process to amend the zoning 
regulations to allow neighborhood convenience stores by special review approval in 
residential zones.    

• On January 17, 2007, the Board of County Commissioners also initiated the process to 
amend the zoning regulations to allow neighborhood convenience stores by special 
review approval in residential zones.    

• On August 13, 2007, the Board of County Commissioners reviewed the draft changes to 
Sections 27-201, 27-305, and 27-612.  

• On September 17, 2007, the City Council met in a Work Session and reviewed the draft 
changes to Sections 27-201, 27-305, and 27-612.  

• On November 6, 2007, the City Zoning Commission and County Zoning Commission 
conducted a special joint public hearing.  

• The City Council held a public hearing and 1st reading of the ordinance on November 26, 
2007, and recommended the Planning Staff make several changes to the proposed 
ordinance. 

• On November 27, 2007, the Board of County Commissioners approved adoption of the 
proposed amendment.  

• On March 10, 200, the City Council voted to continue the 1st reading on the ordinance on 
April 14, 2008.     

• If the Zone Change ordinance is approved on first reading, the City Council will consider 
it for second reading on April 28, 2008.     

 
BACKGROUND 
The 2003 Growth Policy goals indicate the need for more services in existing neighborhoods. 
Standard re-zoning to allow commercial uses in existing neighborhoods would allow these types 
of uses but also allow uses that may be detrimental to the residential character of the area. The 
city could allow these types of retail developments on a small scale in residential zoning districts 
through the special review process. The amendments may also benefit existing “corner stores” 
within established neighborhoods that have been abandoned or not maintained because the 
underlying zoning is designated for residential use. Past efforts to re-zone or create special 
zoning districts for these properties have been unsuccessful, leading to further disinvestment at 
these locations. Instead of a benefit to the neighborhood, the property becomes a burden. These 
abandoned corner stores tend to attract transients, graffiti and criminal activity.  
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The proposed regulation excludes uses such as gasoline or fueling stations but would include 
small bakeries, restaurants, coffee shops and laundromats. The revised ordinance prohibits such 
uses as second hand stores, tattoo or body art parlors as well as service of alcohol for on-premise 
consumption. Off-premise alcohol sales are limited to a total of 100 square feet and tobacco sales 
to 25 square feet. The maximum proposed size of these convenience stores will be 3,000 square 
feet. There are other standards including limitations on deliveries, signage and site lighting. Off-
street parking is also addressed in the proposed standards. The amendment would allow 
neighborhood convenience services only by special review approval in all residential zoning 
districts. The proposed standards would apply to all new locations as well as existing locations. 
Existing locations could remain as developed until a remodeling or expansion project changed 
the existing conditions of the property. At the time of expansion, the new code would apply.  
 
ALTERNATIVES ANALYSIS 
The City Council may approve, deny, or delay the adoption of the changes to allow 
neighborhood convenience stores by special review approval in residential zoning districts.  
 
STAKEHOLDERS 
The Zoning Commission held a public hearing on November 6, 2007, on the proposed changes. 
Planning Staff explained the proposed changes to the Zoning Commission. Connie Wardell of 
1302 24th St West spoke in favor of the proposed regulations. She stated she thought this would 
create walk-able neighborhoods and added convenience for our aging population.  
 
Marion Dozier of 3923 3rd Ave South testified in opposition to the proposed regulations. She 
stated that many older neighborhoods could not support these types of businesses. In the past 10 
to 15 years, the South Side neighborhood has seen many of these corner stores close because 
people could not afford the prices. Ms. Dozier expressed concern that if a new business were to 
be allowed by special review but then failed in a year, the neighborhood would still end up with 
a vacant building. She expressed concern with what type of business could move in where an 
existing store had failed such as a tattoo parlor or similar uses that may not be so neighborhood 
friendly.  
 
Shauna Kerr of 907 N 31st Street testified in opposition to the proposed regulations. Ms. Kerr 
stated the older neighborhoods have been fighting hard to keep out commercial uses and this 
would create more jeopardy for her neighborhood. Ms. Kerr stated she thought a special review 
should be required across the board and shouldn’t be allowed by right in multi-family zoning 
districts. Ms. Kerr thought the proposal would be too tempting to some commercial developers to 
try for commercial zone changes in multi-family areas.  
 
Mary Westwood of 2808 Montana testified in opposition to the regulations. Ms. Westwood 
testified that she already had two tattoo shops within a few blocks of her home. More are not 
needed in her neighborhood. Ms. Westwood testified that multi-family neighborhoods are more 
threatened than other residential zones, but these convenience stores would be allowed by right 
in the multi-family areas. She stated that the regulations should require special review approval 
for all residential zones.  
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RECOMMENDATION 
The Zoning Commission on a 4-0 vote recommends that the City Council approve Zone Change 
#826.  
 
ATTACHMENTS: 
A:   Ordinance 
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ATTACHMENT A 
ORDINANCE NO. 08-____________ 

AN ORDINANCE OF THE CITY OF BILLINGS, PROVIDING THAT 
THE BILLINGS, MONTANA CITY CODE BE AMENDED BY 
REVISING SECTION 27-201, DEFINITIONS; SECTION 27-305, 
DISTRICT REGULATIONS, RESIDENTIAL USES AND SECTION 
27-612, SUPPLEMENTAL COMMERCIAL DEVELOPMENT 
STANDARDS TO ALLOW NEIGHBORHOOD CONVENIENCE 
STORES IN CERTAIN DISTRICTS BY SPECIAL REVIEW 
APPROVAL, ADOPT THE REVISIONS AS AN AMENDMENT TO 
THE ZONING REGULATIONS AND SET A TIME PERIOD FOR THE 
REGULATION TO BE EFFECTIVE.  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 Section 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Section 27-
1502, BMCC, provide for amendment to the City Zoning Regulations from time to time.  
The City Council initiated the amendment to the City Zoning Regulations and the City 
Zoning Commission and staff have reviewed the proposed zoning regulations 
hereinafter described.  The recommendations of the Zoning Commission and staff have 
been submitted to the City Council, and the City Council, in due deliberation, has 
considered the proposed amendments to the City Zoning Regulations. 
 
 Section 2. DESCRIPTION. The zoning regulation shall apply to all land 
within the City of Billings. 
 
 Section 3. That the Billings, Montana City Code be amended by revising Section 
27-201 to add new language in alphanumeric order to the existing definitions to read as 
follows: 
 
Neighborhood Convenience Store means a retail establishment of 3,000 square feet or 
less in gross floor area not including any outdoor seating area, located in a residential 
zoning district, offering for sale a relatively limited selection of prepackaged food 
products, household items, and other related goods, not including gasoline or fuel sales. 
Included in this definition are coffee, soup, and sandwich shops, bakeries, mail 
packaging and delivery services, laundromats and similar retail establishments. This 
definition specifically excludes any establishment engaged in body painting, body 
piercing, tattooing, selling second hand goods, flea markets, junk shops, antique stores, 
pawn shops, mini-storage, taxidermists, massage parlors, serving alcoholic beverages 
for on-premise consumption,  any establishment or group of establishments with more 
than 100 square feet of gross floor area for the sale of alcoholic beverages for off-
premise consumption and any establishment or group of establishments with more than 
25 square feet of gross floor area for the sale of tobacco products.  
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Section 4. That the Billings, Montana City Code be amended by revising Section 
27-305 to add new language in alphanumeric order to the existing uses to read as follows: 
 
Sec. 27-305. District Regulations:  Residential Uses. 
 

 
 
TITLES AND DESCRIPTION OF 
INDUSTRIES 
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Section 5. That the Billings, Montana City Code be amended by revising Section 

27-612 to add new language to read as follows: 
 

(d) Neighborhood Convenience Store. Any person desiring to construct or remodel an 
existing structure for use as a Neighborhood Convenience Store in a residential zoning 
district shall apply for special review approval as shown in Section 27-305 of this chapter. 
In addition to conditions that may be imposed as part of a special review approval the 
following standards shall apply to every Neighborhood Convenience Store in a residential 
zoning district:  

(1) Limited to 3,000 square feet or less of gross floor area not including any 
outdoor seating area.  
(2) No service of alcoholic beverages for on-premise consumption. 
(3) No more than 100 square feet of gross floor area for the display of alcoholic 
beverages for off-premise consumption in any single establishment or group of 
establishments.  
(4) No more than 25 square feet of gross floor area for the display of tobacco 
products in any single establishment or group of establishments.  
(5) Located no closer than 1,500 feet from another Neighborhood Convenience 
Store.  
(6) Comply with the underlying zoning district setbacks, building height and lot 
area per dwelling unit if dwelling units are included as part of the store 
development.  
(7) Lot coverage may be up to 55% regardless of the underlying zoning district.  
(8) Shall include one off-street parking space per 500 square feet of gross floor 
area of retail space, one of which will be a  handicapped accessible space.  
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(9) If a dwelling unit is included in a store development, one additional off-street 
parking space shall be provided per dwelling unit.  
(10) The off-street parking requirements in subsections d(5) and d(6) supersedes 
and replace the off-street parking standards in Section 6-1203 and Sections 27-
1202 through 27-1211 of the BMCC. Design and construction standards for curb 
cuts, driveways, size of off-street parking spaces, storm water control and paving 
standards shall otherwise apply. 
(11) No such store shall take delivery of goods before 8:00 am or after 8:00 pm.  
(12) At least two trash receptacles shall be provided per store that are accessible 
to the public on the store property. These trash receptacles will be emptied daily 
near the time of close of business.  
(13) Lighting on the building, in the parking lot or other yard area shall have full 
cut-off shields.  
(14) No light fixture shall exceed 15 feet in height from grade to the top of the 
fixture.  
(15) Signage shall be limited to one non-illuminated wall sign of 24 square feet or 
less per retail business. 
(16) No store shall have an outdoor announcement or music system.  

 
Section 6.  REPEALER. All ordinances or parts of ordinances in conflict 

herewith are hereby repealed. 
 

Section 7. SEVERABILITY. If any provision of this ordinance or the 
application thereof to any person or circumstances is held invalid, such invalidity shall 
not affect the other provisions of this ordinance which may be given effect without the 
invalid provisions or application, and, to this end, the provisions of this ordinance are 
declared to be severable. 
 

Section 8. EFFECTIVE DATE. This ordinance shall be effective from and after 
final passage and as provided by law. 
 
 PASSED by the City Council on first reading April 14, 2008.   
 
 PASSED, ADOPTED AND APPROVED on second reading April 28, 2008.  
 
      CITY OF BILLINGS: 
 
      BY:       
          Ron Tussing, Mayor 
 
 
ATTEST: 
BY:        
      Cari Martin, City Clerk 

(Back to Regular Agenda)
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3 
AGENDA ITEM: 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, April 14, 2008 
 

 
TITLE: SID 1384 Yellowstone Club Estates Public Hearing and Resolution 

Creating District  

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The City is in the process of extending sanitary sewer 
service into Yellowstone Club Estates.  Yellowstone Club Estates is currently served by a 
privately owned and maintained sanitary sewer system and treatment plant.  W.O. 07-19, 
Yellowstone Country Club Sanitary Sewer Extension, extends the existing City sewer main in 
Rimrock Road to a point in Yellowstone Country Club where it will intercept the private system 
just prior to entering the treatment plant.  This will essentially connect all users of the private 
system to the City’s main sanitary sewer system, and the treatment plant will subsequently be 
removed. 
 
As when any property connects to the City’s sewer system, there are sewer construction and 
sewer system development fees associated with the connection.  SID 1384 will allow all affected 
property owners in Yellowstone Club Estates the option of paying their respective sewer fees 
over a 15-year span instead of having to pay for everything up front when the connection is 
completed as part of W.O. 07-19.  The protest period for SID 1384 will end April 11th.  The 
protest count will be announced at the Council meeting. 
 
ALTERNATIVES ANALYZED:   
 

1. After holding a public hearing, approve the Resolution Creating SID 1384; or 
2. After holding a public hearing, do not approve the Resolution Creating SID 1384. 

 
FINANCIAL IMPACT:  The costs of the improvements (fees) are $1,224,130.81, not including 
incidental bonding costs.  The total costs of the improvements, including such incidental costs, to 
be financed by the Bonds and included in SID 1384, are $1,458,000.00.  A breakdown of the 
assessment to each affected property is shown in Part III of the Resolution of Intent to Create the 
District on file with the City Clerk. 
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RECOMMENDATION 
 
Staff recommends that Council approve the Resolution Creating SID 1384. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENTS 
 
A. Boundary Map of Proposed Special Improvement District 1384  
B. Resolution 
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE 
 
 
 I, the undersigned, being the duly qualified and acting recording officer of the City of Billings, 
Montana (the “City”), hereby certify that the attached resolution is a true copy of Resolution No. 08-18694 
entitled:  “RESOLUTION RELATING TO SPECIAL IMPROVEMENT DISTRICT NO. 1384; CREATING 
THE DISTRICT FOR THE PURPOSE OF UNDERTAKING CERTAIN LOCAL IMPROVEMENTS AND 
FINANCING THE COSTS THEREOF AND INCIDENTAL THERETO THROUGH THE ISSUANCE OF 
SPECIAL IMPROVEMENT DISTRICT BONDS SECURED BY THE CITY’S SPECIAL IMPROVEMENT 
DISTRICT REVOLVING FUND AND ESTABLISHING COMPLIANCE WITH REIMBURSEMENT BOND 
REGULATIONS UNDER THE INTERNAL REVENUE CODE” (the “Resolution”), on file in the original 
records of the City in my legal custody; that the Resolution was duly adopted by the City Council of the 
City at a meeting on April 14, 2008, and that the meeting was duly held by the City Council and was 
attended throughout by a quorum, pursuant to call and notice of such meeting given as required by law; 
and that the Resolution has not as of the date hereof been amended or repealed. 
 
 I further certify that, upon vote being taken on the Resolution at said meeting, the following 
Councilmembers voted in favor thereof:          
             
             
   ; voted against the same:         
   ; abstained from voting thereon:        
  ; or were absent:           
             
  . 
 
 WITNESS my hand officially this   day of      . 
 
             
      Cari Martin   CITY CLERK 
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RESOLUTION NO. 08- 
 

RESOLUTION RELATING TO SPECIAL IMPROVEMENT DISTRICT NO. 1384; 
CREATING THE DISTRICT FOR THE PURPOSE OF UNDERTAKING CERTAIN 
LOCAL IMPROVEMENTS AND FINANCING THE COSTS THEREOF AND INCIDENTAL 
THERETO THROUGH THE ISSUANCE OF SPECIAL IMPROVEMENT DISTRICT 
BONDS SECURED BY THE CITY’S SPECIAL IMPROVEMENT DISTRICT REVOLVING 
FUND AND ESTABLISHING COMPLIANCE WITH REIMBURSEMENT BOND 
REGULATIONS UNDER THE INTERNAL REVENUE CODE. 
 
 

BE IT RESOLVED by the City Council of the City of Billings (the “City”), Montana, as follows: 
 
 Section 1.   Passage of Resolution of Intention.   This Council, on March 24, 2008, adopted 
Resolution No. 08-18694 (the “Resolution of Intention”), pursuant to which this Council declared its 
intention to create a special improvement district, designated as Special Improvement District No. 1384 of 
the City, under Montana Code Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended, for the 
purpose of financing the costs of certain local improvements described generally therein (the 
“Improvements”) and paying costs incidental thereto, including costs associated with the sale and the 
security of special improvement district bonds drawn on the District (the “Bonds”), the creating and 
administration of the District, the funding of a deposit to the City’s Special Improvement District Revolving 
Fund (the “Revolving Fund”). 
 
 Section 2.   Notice and Public Hearing.   Notice of passage of the Resolution of Intention was 
duly published and mailed in all respects in accordance with the law, and on April 14, 2008, this Council 
conducted a public hearing on the creation or extension of the District and the making of the 
Improvements. The meeting of this Council at which this resolution was adopted is the first regular 
meeting of the Council following the expiration of the period ended 15 days after the first date of 
publication of the notice of passage of the Resolution of Intention (the “Protest Period”). 
 
 Section 3.   Protests.   Within the Protest Period, _____ protests were filed with the City Clerk 
and not withdrawn by the owners of property in the District subject to assessment for ___% of the total 
costs of the Improvements or representing ___% of the area of the District to be assessed for the cost of 
the Improvements. The protest represents __% of the assessed cost. 
 
 Section 4.   Creation of the District; Insufficiency of Protests.   The District is hereby created 
on the terms and conditions set forth in, and otherwise in accordance with, the Resolution of Intention. 
The protests against the creation or extension of the District or the making of the Improvements filed 
during the Protest Period, if any, are hereby found to be insufficient. The findings and determinations 
made in the Resolution of Intention are hereby ratified and confirmed. 
 
 Section 5.   Reimbursement Expenditures. 
 

5.01. Regulations.   The United States Department of Treasury has promulgated final 
regulations governing the use of proceeds of tax-exempt bonds, all or a portion of which are to be used to 
reimburse the City for project expenditures paid by the City prior to the date of issuance of such bonds. 
Those regulations (Treasury Regulations, Section 1.150-2) (the “Regulations”) require that the City adopt 
a statement of official intent to reimburse an original expenditure not later than 60 days after payment of 
the original expenditure. The Regulations also generally require that the bonds be issued and the 
reimbursement allocation made from the proceeds of the bonds within 18 months (or three years, if the 
reimbursement bond issue qualifies for the “small issuer” exception from the arbitrage rebate 
requirement) after the later of (i) the date the expenditure is paid or (ii) the date the project is placed in 
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service or abandoned, but (unless the issue qualifies for the “small issuer” exception from the arbitrage 
rebate requirement) in no event more than three years after the date the expenditure is paid. The 
Regulations generally permit reimbursement of capital expenditures and costs of issuance of the bonds. 

5.02. Prior Expenditures.   Other than (i) expenditures to be paid or reimbursed from 
sources other than the Bonds, (ii) expenditures permitted to be reimbursed under the transitional 
provision contained in Section 1.150-2 (j) (2) of the Regulations, (iii) expenditures constituting preliminary 
expenditures within the meaning of Section 1.150-2 (f) (2) of the Regulations, or (iv) expenditures in a “de 
minimus” amount (as defined in Section 1.150-2 (f) (1) of the Regulations), no expenditures for the 
Improvements have been paid by the City before the date 60 days before the date of adoption of this 
resolution. 
 

5.03.   Declaration of Intent.   The City reasonably expects to reimburse the expenditures 
made for costs for the Improvements out of the proceeds of Bonds in an estimated maximum aggregate 
principal amount of $1,458,000 after the date of payment of all or a portion of the costs of the 
Improvements. All reimbursed expenditures shall be capital expenditures, a cost of issuance of the Bonds 
or other expenditures eligible for reimbursement under Section 1.150-2 (d) (3) of the Regulations. 

 
5.04.   Budgetary Matters.   As of the date hereof, there are not City funds reserved, 

allocated on a long-term basis or otherwise set aside (or reasonably expected to be reserved, allocated 
on a long-term basis or otherwise set aside) to provide permanent financing for the expenditures related 
to the Improvements, other than pursuant to the issuance of the Bonds. The statement of intent contained 
in this resolution, therefore, is determined to be consistent with the City’s budgetary and financial 
circumstances as they exist or are reasonably foreseeable on the date hereof. 
 

5.05.    Reimbursement Allocations.  The City’s financial officer shall be responsible for 
making the “reimbursement allocations” described in the Regulations, being generally the transfer of the 
appropriate amount of proceeds of the Bonds to reimburse the source of temporary financing used by the 
City to make prior payment of the costs of the Improvements. Each allocation shall be evidenced by an 
entry on the official books and records of the City maintained for the Bonds or the Improvements and 
shall specifically identify the actual original expenditure being reimbursed. 
 

PASSED AND ADOPTED by the City Council of the City of Billings, Montana, this 14th 
Day of April, 2008. 

 
    THE CITY OF BILLINGS: 
 
 
    BY ______________________________________                                   
         Ron Tussing           MAYOR 
 

 
 
ATTEST: 
 
BY________________________________________ 
     Cari Martin               CITY CLERK 

 
 
 
 

(Back to Regular Agenda)
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4 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, April 14, 2008 
 

 
TITLE: Public Hearing and Resolution to Create SID 1372 Summerhill 

Subdivision, superseding Resolution No. 05-18330. 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Jeff Essman, owner of 13 of the 23 lots proposed in the 
SID district boundary, has the desire to construct public improvements on Winter Green Drive, 
West Antelope Trail, and Antelope Place within Summerhill Subdivision.  These improvements 
consist of water, sanitary sewer, storm drain, curb and gutter, and street improvements within 
Summerhill Subdivision as shown on the attached exhibit.  On September 12, 2005, City Council 
approved Resolution No. 05-18330, creating SID 1372.  The city has bid this project twice and 
each time the bid was too high to award.  Changes have been made to the cost estimate and a 
new Resolution of Intent was approved at the March 10, 2008, Council Meeting.     
 
ALTERNATIVES ANALYZED:   
 

3. After holding a public hearing, approve a new Resolution to Create SID 1372; or 
4. After holding a public hearing, do not approve a new Resolution to Create SID 1372. 

 
FINANCIAL IMPACT:  The total estimated costs of the Improvements are $755,004.89.  The 
costs of the Improvements are to be paid from the following sources:  (1) $358,000.00 of Special 
Improvement District bonds hereinafter described; and (2) $397,004.89 of cash contribution by 
Jeff Essman, the owner of 13 of the 23 lots in the District. 
 
RECOMMENDATION 
Staff recommends that Council repeal Resolution No. 05-18330 and approve the Resolution to 
Create SID 1372. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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ATTACHMENTS 
 
A.  Boundary of Proposed Special Improvement District (1 page) 
B.  New Resolution to Create SID 1372
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INTRODUCTION 
 
Jeff Essman, owner of 13 of the 23 lots within the proposed boundary of the SID, has a desire to 
develop lots within Summerhill Subdivision.  In order to develop these lots, all the necessary 
street improvements need to be constructed on Winter Green Drive, West Antelope Trail, and 
Antelope Place.  These improvements generally consist of water, sanitary sewer, storm drain, 
curb and gutter, and street improvements.  To complete the project, it is necessary to create a 
Special Improvement District. 
 
PROCEDURAL HISTORY  
 

• August 22, 2005 – Original Resolution of Intent to Create SID 1372 approved. 
• September 12, 2005 – Original Resolution Creating SID 1372 approved.   
• February 28, 2006 – Bid SID 1372, bids too high to award 
• February 13, 2007 – Bid SID 1372 for a second time, bids too high to award 
• March 10, 2008 – New Resolution of Intent to Create SID 1372 
• April 14, 2008 – New Resolution to Create SID 1372  

 
BACKGROUND 
 
The boundary of this proposed special improvement district is as indicated on the attached map.  
The public improvements contemplated under the terms of this project include water, sanitary 
sewer, storm drain, curb and gutter, street improvements to Winter Green Drive, West Antelope 
Trail, and Antelope Place.  Jeff Essman, owner of 13 of the 23 lots in the District will pay a cash 
contribution to the project.  The total cost of the project including bond costs is $755,004.89.  The 
total cash contribution is equal to $397,004.89 and represents 52.58 percent of the total costs.  This 
is necessary to meet the requirements of the city’s raw land policy.  The total cost of the project was 
estimated to be $467,315.67 in 2005 when this project was originally created and Jeff Essman’s 
cash contribution was estimated to be $225,315.67.  The increase in cost is due to two factors.  This 
project was created August 2005 before the huge increase in oil prices and there is a large amount of 
sandrock within the subdivision that was not expected in 2005.  Jeff Essman has completed a 
geotechnical study that has assisted our office in updating the cost estimate.  If approved, it is 
anticipated that construction of SID 1372 will begin in the spring of 2008 and be completed by the 
summer of 2008. 
 
RECOMMENDATION 
Staff recommends that Council repeal Resolution No. 05-18330 and approve the Resolution to 
Create SID 1372. 
 
ATTACHMENTS 
 
A.  Boundary of Proposed Special Improvement District (1 page) 
B.  New Resolution to Create SID 1372 
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE 
 
 
 I, the undersigned, being the duly qualified and acting recording officer of the City of Billings, 
Montana (the “City”), hereby certify that the attached resolution is a true copy of Resolution No. 08- 
 , entitled:  “RESOLUTION RELATING TO SPECIAL IMPROVEMENT DISTRICT NO. 1372; 
CREATING THE DISTRICT FOR THE PURPOSE OF UNDERTAKING CERTAIN LOCAL 
IMPROVEMENTS AND FINANCING THE COSTS THEREOF AND INCIDENTAL THERETO THROUGH 
THE ISSUANCE OF SPECIAL IMPROVEMENT DISTRICT BONDS SECURED BY THE CITY’S 
SPECIAL IMPROVEMENT DISTRICT REVOLVING FUND AND ESTABLISHING COMPLIANCE WITH 
REIMBURSEMENT BOND REGULATIONS UNDER THE INTERNAL REVENUE CODE”  and Repealing 
and Superseding Resolution No. 05-18330 (the “Resolution”), on file in the original records of the City 
in my legal custody; that the Resolution was duly adopted by the City Council of the City at a meeting on 
April 14, 2008, and that the meeting was duly held by the City Council and was attended throughout by a 
quorum, pursuant to call and notice of such meeting given as required by law; and that the Resolution has 
not as of the date hereof been amended or repealed. 
 
 I further certify that, upon vote being taken on the Resolution at said meeting, the following 
Councilmembers voted in favor thereof:          
             
             
   ; voted against the same:         
   ; abstained from voting thereon:        
  ; or were absent:           
             
  . 
 
 WITNESS my hand officially this   day of      . 
 
             
      Cari Martin    CITY CLERK 
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RESOLUTION NO. 08-   
 
 

RESOLUTION RELATING TO SPECIAL IMPROVEMENT DISTRICT NO. 1372; 
CREATING THE DISTRICT FOR THE PURPOSE OF UNDERTAKING CERTAIN 
LOCAL IMPROVEMENTS AND FINANCING THE COSTS THEREOF AND INCIDENTAL 
THERETO THROUGH THE ISSUANCE OF SPECIAL IMPROVEMENT DISTRICT 
BONDS SECURED BY THE CITY’S SPECIAL IMPROVEMENT DISTRICT REVOLVING 
FUND AND ESTABLISHING COMPLIANCE WITH REIMBURSEMENT BOND 
REGULATIONS UNDER THE INTERNAL REVENUE CODE, AND REPEALING AND 
SUPERSEDING RESOLUTION NO. 05-18330. 
 
 

BE IT RESOLVED by the City Council of the City of Billings (the “City”), Montana, as follows: 
 
 Section 1.     Recitals; Repeal of Resolution No. 05-018330.  On September 12, 2005, the City 
Council of the City of Billings approved Resolution No. 05-18330, creating Special Improvement District 
No. 1372.  Changes have occurred within the District that make it necessary and desirable to repeal 
Resolution No. 05-18330, and to proceed anew with the creation of Special Improvement District No. 
1372. 
 

Section 2.   Passage of Resolution of Intention.   This Council, on March 10, 2008, adopted 
Resolution No. 08-18688 (the “Resolution of Intention”), pursuant to which this Council declared its 
intention to create a special improvement district, designated as Special Improvement District No. 1372 of 
the City, under Montana Code Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended, for the 
purpose of financing the costs of certain local improvements described generally therein (the 
“Improvements”) and paying costs incidental thereto, including costs associated with the sale and the 
security of special improvement district bonds drawn on the District (the “Bonds”), the creating and 
administration of the District, the funding of a deposit to the City’s Special Improvement District Revolving 
Fund (the “Revolving Fund”). 
 
 Section 2.   Notice and Public Hearing.   Notice of passage of the Resolution of Intention was 
duly published and mailed in all respects in accordance with the law, and on April 14, 2008, this Council 
conducted a public hearing on the creation or extension of the District and the making of the 
Improvements. The meeting of this Council at which this resolution was adopted is the first regular 
meeting of the Council following the expiration of the period ended 15 days after the first date of 
publication of the notice of passage of the Resolution of Intention (the “Protest Period”). 
 
 Section 3.   Protests.   Within the Protest Period,  protest was filed with the City 
Clerk and not withdrawn by the owners of property in the District subject to assessment for 100% of the 
total costs of the Improvements or representing 100% of the area of the District to be assessed for the 
cost of the Improvements. The protest represents  % of the assessed cost. 
 
 Section 4.   Creation of the District; Insufficiency of Protests.   The District is hereby created 
on the terms and conditions set forth in, and otherwise in accordance with, the Resolution of Intention. 
The protests against the creation or extension of the District or the making of the Improvements filed 
during the Protest Period, if any, are hereby found to be insufficient. The findings and determinations 
made in the Resolution of Intention are hereby ratified and confirmed. 
 
 Section 5.   Reimbursement Expenditures. 
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5.03. Regulations.   The United States Department of Treasury has promulgated final 
regulations governing the use of proceeds of tax-exempt bonds, all or a portion of which are to be used to 
reimburse the City for project expenditures paid by the City prior to the date of issuance of such bonds. 
Those regulations (Treasury Regulations, Section 1.150-2) (the “Regulations”) require that the City adopt 
a statement of official intent to reimburse an original expenditure not later than 60 days after payment of 
the original expenditure. The Regulations also generally require that the bonds be issued and the 
reimbursement allocation made from the proceeds of the bonds within 18 months (or three years, if the 
reimbursement bond issue qualifies for the “small issuer” exception from the arbitrage rebate 
requirement) after the later of (i) the date the expenditure is paid or (ii) the date the project is placed in 
service or abandoned, but (unless the issue qualifies for the “small issuer” exception from the arbitrage 
rebate requirement) in no event more than three years after the date the expenditure is paid. The 
Regulations generally permit reimbursement of capital expenditures and costs of issuance of the bonds. 

5.04. Prior Expenditures.   Other than (i) expenditures to be paid or reimbursed from 
sources other than the Bonds, (ii) expenditures permitted to be reimbursed under the transitional 
provision contained in Section 1.150-2 (j) (2) of the Regulations, (iii) expenditures constituting preliminary 
expenditures within the meaning of Section 1.150-2 (f) (2) of the Regulations, or (iv) expenditures in a “de 
minimus” amount (as defined in Section 1.150-2 (f) (1) of the Regulations), no expenditures for the 
Improvements have been paid by the City before the date 60 days before the date of adoption of this 
resolution. 

5.03.   Declaration of Intent.   The City reasonably expects to reimburse the expenditures 
made for costs for the Improvements out of the proceeds of Bonds in an estimated maximum aggregate 
principal amount of $358,000 after the date of payment of all or a portion of the costs of the 
Improvements. All reimbursed expenditures shall be capital expenditures, a cost of issuance of the Bonds 
or other expenditures eligible for reimbursement under Section 1.150-2 (d) (3) of the Regulations. 

5.06.   Budgetary Matters.   As of the date hereof, there are not City funds reserved, 
allocated on a long-term basis or otherwise set aside (or reasonably expected to be reserved, allocated 
on a long-term basis or otherwise set aside) to provide permanent financing for the expenditures related 
to the Improvements, other than pursuant to the issuance of the Bonds. The statement of intent contained 
in this resolution, therefore, is determined to be consistent with the City’s budgetary and financial 
circumstances as they exist or are reasonably foreseeable on the date hereof. 

5.07.    Reimbursement Allocations.  The City’s financial officer shall be responsible for 
making the “reimbursement allocations” described in the Regulations, being generally the transfer of the 
appropriate amount of proceeds of the Bonds to reimburse the source of temporary financing used by the 
City to make prior payment of the costs of the Improvements. Each allocation shall be evidenced by an 
entry on the official books and records of the City maintained for the Bonds or the Improvements and 
shall specifically identify the actual original expenditure being reimbursed. 
 

PASSED AND ADOPTED by the City Council of the City of Billings, Montana, this 14th 
day of April 2008. 

 
    THE CITY OF BILLINGS: 
 
 
    BY ______________________________________                                   
         Ron Tussing            MAYOR 

ATTEST: 
 
BY______________________________ 
 Cari Martin              CITY CLERK    

(Back to Regular Agenda)



 
  

 Page 218 of 341  

5 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Public Hearing & Resolution Adopting Water/Wastewater Rates & Fees 

DEPARTMENT: Public Works 

PRESENTED BY: David Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The existing water and wastewater rates and fees are no 
longer adequate to provide for the operation and maintenance and capital investment necessary 
to continue providing quality service and infrastructure to the City’s customers.  A cost-of-
service rate study was completed by Red Oak Consulting and the Council, in accordance with 
statutory requirements, is scheduled to hold a public hearing on April 14 to receive public 
comment on the proposed changes.  The proposed rate and fee adjustments include: 
 

1. Establishing an inclining-block, conservation-minded rate structure for residential water 
customers where the cost of each additional volume block increases.  This reflects the 
added cost of providing these additional volumes of water. 

2. Maintaining a uniform rate structure for all user classes other than residential, but 
providing for increases in the volume charge. 

3. Maintaining the current strength-based wastewater charge structure for all customer 
classes, but providing for increases in these charges. 

4. Increasing the minimum monthly charges based on meter size for both water and 
wastewater customers.  This charge collects fixed charges from customers, such as for 
meters and billing. 

5. Adjusting both the water and wastewater system development fees and construction fees, 
which are currently separate fees.  The proposed structure will combine these two fees 
into one.  

6. Adjusting miscellaneous fees and charges, most of which were last adjusted in the 
1980’s. 

 
FINANCIAL IMPACT:  The proposed rate and fee adjustments are recommended to take place 
over the next three years with the first adjustment being implemented July 1, 2008.  Staff has 
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provided a copy of the rate study report under separate cover to the Council showing the various 
adjustments along with the attached Resolution that summarizes the changes. 
 
RECOMMENDATION 
 
Staffs recommends that Council hold the required public hearing on April 14 and adopt the 
attached Resolution. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
 
Attachment A –  A Resolution Specifying Water and Wastewater Rate Schedule Adjustments 

Enacted Pursuant to Title 69, Chapter 7, Montana Code Annotated. 
 
Attachment B – Fees Advisory Committee Membership 
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INTRODUCTION 
 
The existing water and wastewater rates and fees are no longer adequate to provide for the 
operation and maintenance and capital investment necessary to continue providing quality 
service and infrastructure to the City’s customers.  A cost-of-service rate study was completed by 
Red Oak Consulting and the Council, in accordance with statutory requirements, is scheduled to 
hold a public hearing on April 14 to receive public comment on the proposed changes. 
 
PROCEDURAL HISTORY  
 

• In accordance with state statutes, staff formed a stakeholder group, referred to as the 
Fees Advisory Committee (FAC), primarily for review of the system development 
and construction fees issue.  This group endorsed the recommendations being made to 
the Council. 

• Three members of the Public Utilities Board regularly attended the FAC meetings.  
The last FAC meeting was combined with a special meeting of the Public Utilities 
Board.  The Public Utilities Board recommends the inclining-block rate for water and 
the other rates and fees being recommended to the Council. 

 
STAKEHOLDERS  
 

• The Fees Advisory Committee (FAC) was comprised of members representing the 
development community, Public Utilities Board, Community Development Board and 
Public Works staff.  The individuals involved in the group are shown on Attachment 
B.  The group met four times between October 2007 and February 2008 in meetings 
facilitated by the rate consultant.  This group focused primarily on the system 
development and construction fee issues, but also reviewed the overall financial 
picture, which included the user rates.  This group supports the recommendation 
being made to the Council. 

• The Public Utilities Board was represented on the FAC and also considered the issues 
in their separate advisory capacity.  This board supports the inclining-block water 
rates for residential customers and the other rates and fees as being recommended to 
the Council. 

 
RECOMMENDATION 
 
Staffs recommends that Council hold the required public hearing on April 14 and adopt 
Resolution 08-___________. 
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ATTACHMENTS 
 
Attachment A - Resolution 08-______     - A Resolution Specifying Water and Wastewater Rate 

Schedule Adjustments Enacted Pursuant to Title 69, 
Chapter 7, Montana Code Annotated. 

Attachment B – Fees Advisory Committee Membership 
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RESOLUTION 08-  
 

A RESOLUTION SPECIFYING WATER AND  WASTEWATER RATE 
AND FEE SCHEDULE ADJUSTMENTS ENACTED PURSUANT TO 
TITLE 69, CHPATER 7, MONTANA CODE ANNOTATED. 

 
 WHEREAS, the City Council of the City of Billings, Montana, retained Red Oak 
Consulting to prepare water and wastewater rate and fee schedules for the municipal water and 
wastewater utility that would generate adequate funds to operate the utilities over the next three 
years as well as require each customer class of the utilities to pay its fair share of the cost of 
operating the water and wastewater systems; and  
 
 WHEREAS, the WATER AND WASTEWATER RATE AND FEE STUDY, CITY OF 
BILLINGS, MONTANA, dated March 2008, prepared by Red Oak Consulting projects a need for 
extension, expansion, repair, improvement, and continued operation and maintenance of existing 
and proposed water and wastewater system facilities for the providing of water and wastewater 
service to the inhabitants of the City of Billings, Montana, during the period beginning July 1, 
2008 and ending June 20, 2011; and 
 
 WHEREAS, under Title 69, Chapter 7 of the Montana Code Annotated, and under the 
terms of City Resolution Number 13585, the City of Billings is authorized to regulate the City’s 
municipal water and wastewater utility and to change water and wastewater rates, fees, and 
charges as may be deemed by the City Council to be reasonable and just, and 
 
 WHEREAS, it is essential to the public health, welfare, and safety of the inhabitants of 
the City of Billings and its environs to provide an adequate public water and wastewater system 
and to provide adequate funding to meet the cost of constructing, maintaining, and operating the 
same;  
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 
CITY OF BILLINGS, MONTANA: 
 

1. That the following schedule of rates, fees, and charges are found to be just, reasonable, 
and necessary for the continued sound operation of the water and wastewater utilities and 
that the proposed rates, fees, and charges are approved and adopted and published as the 
rates, fees, and charges of the City of Billings, Montana water and wastewater utilities, 
effective July 1, 2008; July 1, 2009; and July 1, 2010. 

 
Schedule I 
 

METERED WATER MONTHLY VOLUME CHARGES 
 
Customer Class Effective Date 
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 7/1/08 7/1/09 7/1/10 
Residential 
 Block 1 (0-4 Ccf) 
 Block 2 (5-16 Ccf) 
 Block 3 (>16 Ccf) 

 
 $1.51 
 1.60 
 2.39 

 
 $1.63 
 1.72 
 2.57 

 
 $1.75 
 1.86 
 2.77 

Non-Residential  1.20  1.28  1.36 
Seasonal  2.02  2.18  2.34 
Resale  1.28  1.29  1.30 
 
 
Schedule II 
 

MINIMUM MONTHLY WATER CHARGES 
 

 Effective Date 

Meter Size (inches) 7/1/08 7/1/09 7/1/10 
Inside-City Customers      
 3/4”  $7.35  7.68  8.01 
 1”  8.33  8.71  9.11 
 1½”  9.63  10.08  10.56 
 2”  13.20  13.86  14.56 
 3”  39.50  41.69  44.02 
 4”  49.24  52.00  54.93 
 6”  71.96  76.05  80.39 
 8”  97.94  103.54  109.48 
 10”  150.90  159.59  168.81 
     
Outside-City Customers    
 3/4”  $8.35  8.51  8.68 
 1”  9.53  9.70  9.89 
 1½”  11.10  11.29  11.50 
 2”  15.42  15.66  15.92 
 3”  47.24  47.85  48.48 
 4”  59.03  59.77  60.54 
 6”  86.53  87.59  88.68 
 8”  117.96  119.38  120.85 
 10”  182.05  184.20  186.43 
 
Schedule IV 
 

RE-ESTABLISHMENT OF WATER SERVICE CHARGE 
 

 Normal Working Hours ...............................$55.00 
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 Outside Normal Working Hours................$100.00 
 
 
Schedule V 
 

WATER SPECIAL FEES AND CHARGES 
 

Item Fee/Charges 
 
 (1) Application for enlargement of the water service area of the city........................ 75.00 
 (2) Application for extension of the water system of the city .................................. 130.00 

(3) Application for introduction of water service to a previously  
unserved tract or parcel of land which does not require an 
extension of the water distribution system............................................................ 45.00 

(4) Application for water service line installation permits: 
(a)  Water service line permit............................................................................. 60.00 
(b)  Fireline permit ............................................................................................. 60.00 
(c)  Combination water service line and fireline permit .................................... 60.00 

 (6) Water meter accuracy test fee 
   Small meter (in shop)......................................................................................... 25.00 
   Large meter (in field) ......................................................................................... 50.00 
   Hydrant Meter Rental ($/day).............................................................................. 2.00 
 (8) Fireflow fee ($/hydrant)........................................................................................ 80.00 
 (9)  Turn-on/Turn-off charge: 

(a)  Normal working hours................................................................................. 20.00 
(b)  Outside normal working hours.................................................................... 75.00 

 (11)  Water main tapping fee: 
(a)  Two inch diameter tap or smaller ($/tap-initial visit)................................ 135.00 
 1)  Subsequent site visits ($/visit).......................................................... 135.00 
(b)  Over two inch diameter tap ($/tap) ........................................................... 300.00 
 1)  Subsequent site visits ($/visit).......................................................... 300.00 
 2)  Extra charge for cylinder pipe.......................................................... 850.00 

 (12) Flushing, testing, and chlorinating fee ($/initial visit) .......................................... 80.00 
  (a)  Water for flushing, testing and chlorinating ($/Ccf) ........ Current Seasonal Rate 
  (b)  Subsequent site visits ($/visit)..................................................................... 80.00 
 (15) Water Service Line/Fireline Repair Program Fee ($/month).................................. 1.25 
   (16) Private Fireline Service Repair Program Fee.......................................1.00   DELETE 
   (17) Credit/Debit/Charge Card Convenience Fee (%/transaction)..............3.00   DELETE 
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Schedule VI 
 

WATER SYSTEM DEVELOPMENT FEES 
 

Meter or Service Line Size 7/1/08 
3/4-Inch or less (1 EDU) $2,504 
1-Inch   6,282 
1½-Inch  15,487 
2-Inch 26,064 
3-Inch 63,395 
4-Inch 139,686 
 
For connections to the water system with meters larger than 4-inches, or when the unique usage 
characteristics of a large water user may require, the City will forecast the demands on an 
average-day and peak-day basis.  The number of EDUs associated with the demands will be 
determined by the following: 
 
 
 
 
Where: 

• ADD is the projected average-day demand of 
the new user in gallons per day, and 

• PDD is the projected peak-day demand of the 
new user in gallons per day. 

 
The constants used in the above formula are: 
 

• 0.538 equals the proportion of the City’s water 
facilities allocated to the average-day function in the City’s cost-of-service analysis 

• 489.7 equals the estimated average gallons per 
day demanded by an EDU 

• 0.462 equals the proportion of the City’s water 
facilities allocated to the max-day extra-capacity function in the City’s cost-of-service 
analysis 

• 587.6 equals the estimated gallons per day of 
max-day extra-capacity demanded by an EDU 

 
Schedule VII 
 

WATER INTERIOR AND LOCAL MAINS CONSTRUCTION FEE 
 
Eliminate this schedule. 

EDUs= ADD*0.538 
 489.7 

+ (PDD-ADD)*0.462
 587.6 
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Resolution 08-  
 
 
Schedule I 
 

WASTEWATER MONTHLY VOLUME CHARGES 
 

Description Effective Date 

Dollars per Ccf 7/1/08 7/1/09 7/1/10 
Customers Within the City    
 Residential  $1.42  $1.54  $1.67 
 Commercial – Domestic  1.42  1.54  1.67 
 Commercial – High  1.96  2.11  2.28 
Outside City  1.42  1.54  1.67 
 
 
Schedule IA 
 

MINIMUM MONTHLY WASTEWATER CHARGES 
 

 Effective Date 

Meter Size (inches) 7/1/08 7/1/09 7/1/10 
Inside-City      
 3/4”  $5.44  $5.75  $6.07 
 1”  6.09  6.45  6.84 
 1½”  6.78  7.20  7.66 
 2”  6.95  7.40  7.87 
 3”  9.34  9.99  10.69 
 4”  26.90  29.09  31.44 
 6”  33.41  36.16  39.13 
 8”  48.59  52.67  57.07 
 10”  65.94  71.53  77.57 
     
Outside-City    
 3/4”  $5.99  $6.33  $6.69 
 1”  6.70  7.11  7.53 
 1½”  7.46  7.93  8.43 
 2”  7.65  8.14  8.66 
 3”  10.27  10.98  11.75 
 4”  29.59  32.00  34.59 
 6”  36.75  39.78  43.05 
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 8”  53.45  57.94  62.78 
 10”  72.54  78.69  85.34 
 
Schedule II 
 

WASTEWATER EXTRA STRENGTH SURCHARGE 
 

Unit Charges Effective Date 

 7/1/08 7/1/09 7/1/10 
    
X – BOD ($/lb)  $0.3306  $0.3527  $0.3763 
Y – TSS ($/lb)  $0.3307  $0.3527  $0.3764 

 
 
Schedule III 
 

WASTEWATER SPECIAL FEES AND CHARGES 
 

Item Fee/Charges 
 
(1) Application for enlargement of the wastewater service area of the city..............75.00 
(2) Application for extension of the wastewater collection system of the city .......130.00 
(3) Application for introduction of wastewater service to a previously 
 unserved tract or parcel of land, which does not require extension 
 of the wastewater collection system ......................................................................45.00 
(4) Application for sanitary sewer service permits: 

 (a)  Domestic users sewer service line installation permit .................................60.00 
 (b)  Industrial users permit ............................................................................1,200.00 
  (c)  Minor industrial users permit.....................................................56.00   DELETE 
  (6)   Septage Disposal Permit Fee ($/1,000 gallons): 
  As of July 01, 2008.............................................................................................28.62 
  As of July 01, 2009.............................................................................................30.53 
  As of July 01, 2010.............................................................................................32.58 
(9) Credit/Debit/Charge Card Convenience Fee (5/transaction) .......... 3.00   DELETE 

 
Schedule IV 
 

CHARGE FOR RE-ESTABLISHMENT OF WASTEWATER SERVICE 
 

 Normal Working Hours ...............................$55.00 

 Outside Normal Working Hours................$100.00



 
  

 Page 228 of 341  

Schedule VI 
 

WASTEWATER SYSTEM DEVELOPMENT FEES 
 

Meter or Service Line Size 7/1/08 
3/4-Inch or less (1 EDU) $1,778 
1-Inch 5,464   
1½-Inch  15,850 
2-Inch 27,342 
3-Inch 70,948 
4-Inch 166,086 
 
For connections to the water system with meters larger than 4-inches, or when the unique usage 
characteristics of a large water user may require, the City will forecast the demands on an 
average-day and peak-day basis.  The number of EDUs associated with the demands will be 
determined by the following: 
 
 
 
 
Where: 

• ADD is the projected average-day demand of 
the new user in gallons per day, and 

• PDD is the projected peak-day demand of the 
new user in gallons per day. 

 
The constants used in the above formula are: 
 

• 0.538 equals the proportion of the City’s water 
facilities allocated to the average-day function in the City’s cost-of-service analysis 

• 489.7 equals the estimated average gallons per 
day demanded by an EDU 

• 0.462 equals the proportion of the City’s water 
facilities allocated to the max-day extra-capacity function in the City’s cost-of-service 
analysis 

• 587.6 equals the estimated gallons per day of 
max-day extra-capacity demanded by an EDU 

 
Schedule VII 
 

WASTEWATER INTERIOR AND LOCAL MAINS CONSTRUCTION FEE 
 
Eliminate this schedule. 

EDUs= ADD*0.538 
 489.7 

+ (PDD-ADD)*0.462
 587.6 
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Resolution 08-  
 
 

2. That this Resolution is to be immediately filed in the City Clerk’s 
Office, and that the decision adopting the adjusted rates shall be final ten days after such 
are so filed. 

  
3. That the Public Works Department is directed to file a copy of the 

revised wastewater rate schedules with the Public Service Commission within ten days 
after filing of this Resolution by the City Clerk. 

 
 
 
 PASSED AND ADOPTED by the City Council of the City of Billings, Montana, on the  
  day of  , 2008. 
 
 APPROVED: 
 
   
  MAYOR 
 
 
ATTEST: 
 
  
 CITY CLERK 
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SYSTEM DEVELOPMENT FEE/CONSTRUCTION FEE 
FEES ADVISORY COMMITTEE (FAC) 

 
MEMBERS 

 
Development Realtors Community Development Board 
 
Greg McCall Tom Llewellyn Duane Loken 
Jack Sprague Myles Egan 
Bob Glasgow 
Jim Boyer Public Utilities Board City Council 
Ron Hill 
Jeff Junkert Barry Nolan Larry Brewster 
Rick Leuthold Rod Wilson Shoots Veis 
 
Public Works Staff 
 
Alan Towlerton Dave Mumford Jennifer Duray 
Dwile Weagel 
 
 

(Back to Regular Agenda)
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6 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Public Hearing and Contract 
 Housing Authority Site Development Grant for Lake Elmo Project  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Candi Beaudry, Planning and Community Services Director 

 Brenda Beckett, Community Development Manager 

 
PROBLEM/ISSUE STATEMENT:  The Housing Authority of Billings has requested a grant 
of $62,000 in CDBG funding to fund site development costs in order to plan for a large 
affordable housing project in the Heights area.  The Housing Authority submitted an application 
for CDBG funding through the routine CDBG / HOME allocation process in January 2008.   
 
Staff reviewed the application and has opted to facilitate a review of the project outside of the 
FY2008-2009 allocation processes as there is approximately $187,000 in CDBG funding available 
for immediate allocation. The Community Development Board was presented with project 
information on February 5, 2008, and voted on March 4, 2008, to recommend full funding for site 
development.  
 
The project involves a 13.77 acre parcel located along Lake Elmo Drive which is currently zoned 
multi-family residential. The property was purchased by the Housing Authority in 2002 for 
$302,000. The Housing Authority met with the Heights Task Force in February 2008 to facilitate 
communication regarding the needs of the area and for comments on project design.  The project will 
involve green and universal design elements during construction and will provide much-needed 
affordable workforce housing options for low income households.   
 
According to CDBG regulations, this project is eligible for CDBG funding as assistance to support 
the construction of new permanent residential housing to benefit low-moderate income households.  
Assistance provided for this project will be limited to site improvements of this publicly-owned land 
to enable the property to be used for new housing construction.   
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ALTERNATIVES ANALYZED:   
• To fund the requested $62,000 as a grant for allowed CDBG site development costs; or 
• To not fund the request.   
 
FINANCIAL IMPACT:   
Adverse financial impact is not anticipated. Funding this request will leave an additional 
$116,056 in CDBG funding for affordable housing projects until July 1, 2008, when an 
additional allocation is expected to be made for future projects. 
 
RECOMMENDATION 
 
Staff and the Community Development Board recommend Council hold a public hearing and 
fund the Housing Authority’s application for $62,000 as a grant for site development costs for 
the Lake Elmo Drive affordable housing project.   
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
Attachment A:  Community Development Block Grant Contract (8 pages) 
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INTRODUCTION 
The Housing Authority of Billings has requested a grant of $62,000 in CDBG funding to fund 
site development costs in order to plan for a large affordable housing project in the Heights area.  
The Housing Authority submitted an application for CDBG funding through the routine CDBG / 
HOME allocation process in January 2008.   
 
PROCEDURAL HISTORY  

• 2002:  Housing Authority purchased 13.77 acre lot in the Heights for $302,000. 

• January 23, 2008:  Housing Authority submitted a CDBG application for funding through 
the routine allocation process. 

• February 5, 2008:  Community Development Board was presented with project concept 
information from the Housing Authority. 

• February 26, 2008: Housing Authority met with the Heights Community Development 
Task Force to discuss the project. 

• March 4, 2008:  Community Development Board approved the recommendation to fund 
the Housing Authority’s request for grant funding for site development. 

 
BACKGROUND 
The City of Billings conducted a Housing Needs Assessment in 2005 in which the combination 
of the household forecast and housing needs surveys were the basis for the housing needs 
assessment and the determination of the priorities to meet those needs.  This report lists the 
critical concerns identified related to rental housing, which were affordability, condition, rental 
deposits and application fees. Mail survey respondents indicated that low income residents, 
elderly residents and single mothers / parents with children were three of the four top groups of 
people in the community that have the greatest unmet housing need.   
 
The 2005 Housing Needs Assessment indicates that twice as many renters as homeowners are 
cost burdened or paying more than 30% of their income for their housing costs.  It also showed 
two-thirds of renter households are considered low income and 32% of the total renter 
households are cost burdened, and living in overcrowded and / or substandard housing.   
 
There are 5,637 renter households under 50% median family household income.  This report 
indicates 67.5%, of the renter households with incomes at or below 50% area median income 
(which is the income group this project is targeting) are cost burdened.  This translates into 
approximately 3,805 households that could benefit from this project.   
 
Almost 34% of the survey respondents indicated that affordable rental housing was a need poorly 
or not met, and 31.8% said affordable rental units were the most needed housing type in our 
community; the second most needed housing type, only behind affordable single family homes 
for purchase.   
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This project meets the following strategies in the City’s Consolidated Plan:  

• Promote new affordable housing opportunities;  
• Work as an active partner with non-profits, neighborhood groups and others to address 

housing, community and neighborhood needs; and 

• Improve the economic conditions of lower income households in the community. 

 
ALTERNATIVES ANALYSIS  
• To fund the requested $62,000 as a grant for allowed CDBG site development costs; or 
• To not fund the request.   
 
Funding this request will leave an additional $125,000 in CDBG funding for affordable housing 
projects until July 1, 2008 when an additional allocation is expected to be made for future 
projects. 
 
RECOMMENDATION 
 
Staff and the Community Development Board recommend Council hold a public hearing and 
fund the Housing Authority’s application for $62,000 as a grant for site development costs for 
the Lake Elmo Drive affordable housing project.   
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
Attachment A:  Community Development Block Grant Contract (8 pages) 
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CITY OF BILLINGS 
COMMUNITY DEVELOPMENT BLOCK GRANT CONTRACT 

FY 2007 – 2008 
 

This Contract is entered into by the City of Billings, (City), and the  
Housing Authority of Billings, (Subrecipient). 

 
The City and the Subrecipient agree to the following terms: 
 
1. PURPOSE 
 
The purpose of this Contract is to provide funding for project activities approved under the City’s 
Community Development Block Grant Program (CDBG) for FY 2007-2008. 
 
 
2. APPLICATION INCORPORATED BY REFERENCE 
 
The Subrecipient’s FY 2007-2008 application for CDBG assistance is incorporated into this Contract by 
this reference and the representations made in the application are binding upon the Subrecipient. 
 
 
3. ACCEPTANCE OF CDBG PROGRAM REQUIREMENTS 
 
The Subrecipient will comply with all applicable parts of Title I of the Housing and Community 
Development Act of 1974, as amended; the applicable Department of Housing and Urban Development 
(HUD) regulations in 24 CFR Part 570, as now in effect or as they may be amended during the term of 
this Contract; all requirements established by the City; applicable State and Federal laws, regulations, 
administrative directives and procedures; and local ordinances and resolutions. 
 
The Subrecipient certifies that the activities carried out with funds provided under this Agreement will 
meet one or more of the CDBG program’s National Objectives as defined in 24 CFR Part 570.208: 

X Project benefits at least 51% low / moderate-income persons;  

□ Aids in the prevention or elimination of slums or blight;  

□ Meets community development needs having a particular urgency, as defined in 24     
    CFR 570.208 (does not apply to Fair Housing and Planning activities). 

 
The Subrecipient will provide necessary documentation to the City of the Subrecipient’s compliance with 
this requirement. 
 
The Subrecipient agrees that all Contracts entered into by it for the completion of the activities described 
in Section 5 of this Contract will contain special provisions requiring Contractors to comply with all 
applicable State and Federal requirements. 
 
The Subrecipient expressly agrees to repay to the City any funds provided to the Subrecipient under this 
Contract which the Subrecipient, its subcontractors or subrecipient entities, or any public or private agent 
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or agency to which it delegates authority to carry out portions of this Contract expends in violation of the 
terms of this Contract or the Federal and State statutes and regulations governing the CDBG Program. 
 
 
4. EFFECTIVE DATE AND TIME OF PERFORMANCE 
 
This Contract takes effect on April 14, 2008 and will terminate upon completion of the final project 
closeout by the City. The Activities to be performed by the Subrecipient will be completed by April 14, 
2011. 
 
 
5. SCOPE OF SERVICES 
 
The Subrecipient will engage in the activities set forth in the Subrecipient’s application for CDBG grant 
assistance. The major components of the project include: 
 

Activity #1 Site development for planned subdivision and infrastructure for 13.77 acre 
residential multi-family site on Lake Elmo Drive, Billings, Montana.   

 
 
 
6. BUDGET 
 
(a) The total amount of this Contract will not exceed $62,000. 
 

(b) A copy of the preliminary project budget is included as Attachment A and by this 

reference is made a part of this Contract and binding upon the Subrecipient. 

 

(c) Budget adjustments must be approved in advance by the City and may include review by 

the Community Development Board and City Council.   

  

(d) The Subrecipient will expend any program income it receives before requesting 

additional CDBG funds. The City will deduct the amount of program income on hand, shown on 

the drawdown form, from the amount requested by the Subrecipient. This program income will be 

treated as additional CDBG funds and will be subject to all applicable requirements governing the 

use of CDBG funds. The Subrecipient will record receipt and expenditure of program income as 

part of the financial transactions of the grant program. If the Subrecipient anticipates program 
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income after project closeout, a program income plan must be developed and submitted for 

review and written approval by the City at the time of closeout. At the time of closeout, the City 

will specify the conditions and requirements that will apply to program income received by the 

Subrecipient after project closeout. 

 
 

7.  STAFFING  
 

The Subrecipient shall assign the following staff as Key Personnel to this project: 
 
Staff Member / Title General Project Duties Time Allocation 

 
Lucy Brown 
Executive Director 
 

Project and site development To be completed 
by April 14, 2011 

 
 
8.  PERFORMANCE MONITORING  
 
The Grantor will monitor the performance of the Subrecipient against goals and performance standards as 
stated in this Agreement. Substandard performance as determined by the Grantor will constitute 
noncompliance with this Agreement. If action to correct such substandard performance is not taken by the 
Subrecipient within a reasonable period of time after being notified by the Grantor, Contract suspension 
or termination procedures will be initiated.  

 

 

9. AMOUNT OF GRANT AND METHOD OF PAYMENT 
 

(a) The City will authorize the Subrecipient to request up to 25% of the total award amount 

against the funding reserved for it by the City on a reimbursement basis. 

 
(b) The City will reimburse all eligible expenses incurred in furtherance of this Contract as provided 

in this Contract and upon approval by the City of the Subrecipient’s request for payment. The 
City agrees to reimburse the Subrecipient for successfully completing the activities set forth in 
Section 5. SCOPE OF ACTIVITIES, as the Subrecipient incurs project costs. 
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(c) The City will reimburse the Subrecipient for approved, eligible and necessary expenses 

according to the documentation submitted by the Subrecipient to support the expenditures. The 

City will not reimburse the Subrecipient for any expenses not included in the approved budget or 

not clearly and accurately supported by the Subrecipient’s records. Any authorized funds not 

expended under this grant will revert to the City and will be used to finance other CDBG projects. 

 
(d) The reimbursement of eligible costs incurred is contingent upon Section 18. SPECIAL PROJECT 

START UP CONDITIONS. In the event the Subrecipient is unable to comply with the terms 
and the conditions of this Contract, any costs incurred will be the Subrecipient’s sole 
responsibility. 
 

(e) If the actual total cost of completing the project is less than has been projected by the 

Subrecipient in its budget (Attachment A), the City may, at its discretion, reduce the amount to be 

provided under this Contract in proportion to the overall savings. 

 

(f) If the City determines that the Subrecipient has failed to satisfactorily carry out its 

responsibilities under this Contract, the City may revoke the Subrecipient’s authority to request 

CDBG funds approved under this Contract until the City and the Subrecipient agree on a plan to 

remedy the deficiency. 

 
(g) Funding allocated for any City of Billings CDBG or HOME project must be expended within 

three (3) years after the project was approved for funding. Funding not expended within three 
years shall be considered un-programmed funds and made available for allocation to new 
projects.  

 
 10. LIAISON 
 

Grantor Subrecipient 
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Brenda Beckett  
Community Development Manager 
 
City of Billings 
PO Box 1178 
Billings, MT 59103 
 
Phone: 406-657-8286 
 
Fax: 406-657-8327 
 
Email: beckettb@ci.billings.mt.us 
 

Name:  Lucy Brown 
Title:  Executive Director 
 
Company: Housing Authority of Billings 
Address:  2415 1st Avenue North 
City, State, Zip:  Billings, MT 59101 
 
Phone: (406) 245-6391 
 
Email: Lucyb@billingsha.org  

 
 
11. OWNERSHIP AND PUBLICATION OF MATERIALS 
 
All reports, information, data, and other materials prepared by any Contractor or subcontractor pursuant 
to this Contract are to be the property of the City and the Subrecipient which have exclusive and 
unrestricted authority to release, publish or otherwise use, in whole or in part, information relating 
thereto. No material produced in whole or part under this Contract may be copyrighted or patented in the 
United States or in any other country without the City’s prior written approval. 
 
 
12. ACCESS TO RECORDS AND PROJECT MONITORING 
 

(a) The Subrecipient will maintain adequate and reasonable records of its performance under 

this Contract and will allow access to these records at any time during normal business hours by 

the City, the U.S. Department of Housing and Urban Development, the Comptroller General and, 

when required by law, the Montana Legislative Auditor. These records will be kept in the 

Subrecipient’s offices in Billings, Montana, located at 2415 1st Avenue North for a period of five 

(5) years post project completion. 

 

(b) The City or its agents may monitor and inspect all phases and aspects of the Subrecipient’s 
performance to determine compliance with the Scope of Work, and other technical and 
administrative requirements, including the adequacy of the Subrecipient’s records and accounts. 
The City will advise the Subrecipient of any specific areas of concern and provide the 
Subrecipient opportunity to propose corrective actions acceptable to the City. 
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13. PROJECT PROGRESS REPORTING 
 

(a) During the term of this Contract, the Subrecipient will submit progress reports to the City 

with each request for payment. This report will describe the status of the project with respect to 

each implementation objective including, at a minimum, the percentage of the project which has 

been completed, costs incurred, funds remaining and anticipated completion date. The report 

must also describe any significant problems encountered and any necessary modification of the 

project scope or implementation schedule being requested. A project narrative for each 

payment is a mandatory requirement.   

 

(b) The City will not honor claims for payment until the required progress report has been 

submitted to and approved by the City.  

 

 

14. EQUAL EMPLOYMENT OPPORTUNITY 
 
Any hiring of employees by the Subrecipient under this Agreement will be on the basis of merit and 
qualification, and the Subrecipient will not discriminate against any person on the basis of race, color, 
religion, creed, political ideas, sex, age, marital status, physical or mental disability or national origin. As 
used herein, "qualifications" means qualification as are generally related to competent performance of the 
particular occupational task. 
 
 
15.  PERSONNEL & PARTICIPANT CONDITIONS 

 
(a)  Civil Rights 
 
 1.  Compliance 
 

The Subrecipient agrees to comply with Title VI of the Civil Rights Act of 1964 as amended, VIII 
of the Civil Rights Act of 1968 as amended, Section 104(b) and Section 109 of Title I of the 
Housing and Community Development Act of 1974 as amended, Section 504 of the 
Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, the Age Discrimination 
 Act of 1975, Executive Order 11063, and Executive Order 11246 as amended by 
Executive Orders 11375, 11478, 12107 and 12086.  
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 2.  Nondiscrimination 
 

The Subrecipient will not discriminate against any employee or applicant for employment due to 
race, color, creed, religion, ancestry, national origin, sex, disability, or other handicap, age, 
marital / familial status, or status with regard to public assistance. The Subrecipient will take 
affirmative action to ensure all employment practices are free from such discrimination. The 
Subrecipient agrees to comply with the non-discrimination in employment and Contracting 
opportunities laws, regulations, and executive orders referenced in 24 CFR 570.607, as revised by 
Executive Order 13279.   

 
 3.  Section 504 
 
 The Subrecipient agrees to comply with all Federal regulations issued pursuant to compliance 
 with Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), which prohibits 
 discrimination  against the individuals with disabilities or handicaps in any Federally assisted 
 program. The Grantor shall provide the Subrecipient with any guidelines necessary for 
 compliance with that portion of the regulations in force during the term of this Agreement.  
 
(b) Affirmative Action  
 
 1.  Women- and Minority-Owned Businesses (W/MBE)  
 

The Subrecipient will use its best efforts to afford small businesses, minority business enterprises, 
and women’s business enterprises the maximum practicable opportunity to participate in the 
performance of this Contract. As used in this Contract, the terms “small business” means a 
business that meets the criteria set forth in Section 3(a) of the Small Business Act, as amended 
(15 U.S.C. 632), and “minority and women’s business enterprise” means a business at least fifty-
one (51) percent owned and controlled by minority group members or women. For the purpose of 
this definition, “minority group members” are Afro-Americans, Spanish-speaking, Spanish 
surnamed or Spanish-heritage Americans, Asian-Americans, and American Indians. The 
Subrecipient may rely on written representations by businesses regarding their status as minority 
and female  business enterprises in lieu of an independent investigation.  

 
 2.  Access to Records 
 

The Subrecipient shall furnish and cause each of its own Subrecipients or subcontractors to 
furnish all information and reports required hereunder and will permit access to its books, records 
 and accounts by the Grantor, HUD or its agent, or other authorized Federal officials for 
purposes of investigation to ascertain compliance with the rules, regulations and provisions stated 
herein.  

 
 3.  Equal Employment Opportunity and Affirmative Action (EEO/AA) Statement 
 
 The Subrecipient will, in all solicitations or advertisements for employees placed by or on 
 behalf  of the Subrecipient, state that it is an Equal Opportunity or Affirmative Action 
 employer.  
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 4.  Subcontract Provisions  
 
 The Subrecipient will include the provisions of Paragraphs X.A, Civil Rights, and B, 
 Affirmative Action, in every subcontract or purchase order, specifically or by reference, so 
 that such provisions will be binding upon each of its own Subrecipients or subcontractors.  
 
(c)  Employment Restrictions 
 
 1.  Prohibited Activity  

 
 The Subrecipient is prohibited from using funds provided herein or personnel employed in the 
 administration of the program for:  political activities; inherently religious activities; lobbying; 
 political patronage; and nepotism activities.  
 
 
16. AVOIDANCE OF CONFLICT OF INTEREST 
 
The Subrecipient will comply with the provisions of the applicable HUD regulations of 24 CFR 570.611 
Subpart J; and with sections 2-2-125, 2-2-201, 7-3-4367, 7-5-2106, and 7-5-4109, MCA, (as applicable) 
regarding the avoidance of conflict of interest. 
 
 
17. MODIFICATION AND ASSIGNABILITY OF CONTRACT 
 
This Contract contains the entire agreement between the parties, and no statements, promises, or 
inducements made by either party, or agents of either party, which are not contained in or authorized by 
this written Contract, are valid or binding. This Contract may not be enlarged, modified, or altered except 
upon written agreement, and does not imply any continuing commitment by the City of Billings beyond 
the termination date noted in the Contract. The Subrecipient accepts responsibility for the adherence to 
the terms of this Contract by subcontractor of Subrecipient entities and by public or private agents or 
agencies to which it delegates authority to carry out portions of this Contract. 
 
 
18. SPECIAL PROJECT START UP CONDITIONS 
 
The Subrecipient will not obligate or utilize funds for any activities provided for by this Contract until: 
 

(a) An Environmental Review Record (ERR) is completed. The ERR will be completed by 
the City. 
 
(b) The Subrecipient submits to the City evidence of the firm commitment of the other 
resources necessary for the completion of the project, if any, as defined in Section 5 and 
Attachment A of this Contract. 
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(c) If the project includes construction activity, the Subrecipient must receive written 
permission from the City to enter into a Contract.  This provision is to assure that the Subrecipient 
has complied with applicable procurement requirements and Labor Standards. 
 
(d) Subrecipients providing assistance to low and moderate-income persons, households, or 
neighborhoods must provide documentation that demonstrates that fifty-one (51) percent of the 
persons or households assisted are low and moderate income. 

 
The City will not release any CDBG funds to the Subrecipient until the Subrecipient has obtained firm 
commitments for all non-CDBG resources to be involved in the project. The Subrecipient may not expend 
or obligate any CDBG funds, until the City determines that this condition has been satisfied. 
 
 
19. CONSTRUCTION AND VENUE 
 
Consultation is required with the Community Development Manager for the City prior to undertaking 
CDBG financed construction work. Technical assistance will be required to assure compliance with: 
Federal Labor Standards; Davis-Bacon wage rates; lead-based paint; environmental review; historic 
preservation; and procurement practices to assure work is competitively bid when required. 
 
This Contract will be construed under and governed by the laws of the State of Montana. In the event of 
litigation concerning it, venue is in the District Court in and for the County of Yellowstone, State of 
Montana. 
 
 
 
 
 
20. GRANTOR RECOGNITION 
 
The Subrecipient shall ensure recognition of the role of the Grantor in providing services through this 
Agreement. All activities, facilities and items utilized pursuant to this Agreement shall be prominently 
labeled as to funding source. In addition, the Subrecipient will include a reference to the support provided 
herein in all publications made possible with funds made available under this Agreement.  
 
 
21. INDEMNIFICATION 
 

(a) The Subrecipient waives any and all claims and recourse against the City, including the right of 
contribution, for loss or damage to persons or property arising from, growing out of, or in a any 
way connected with or incidental to the Subrecipient’s or any Subrecipient's performance under 
this Contract. 
 

(b) Further, the Subrecipient will indemnify, hold harmless, and defend the City and the State of 
Montana against any and all claims, liabilities, actions, suits, charges, injunctions and judgments 
of any kind, demands, damages, costs, expenses, or liability arising out of the Subrecipient’s or 
any Subrecipient's intentional or negligent acts or omissions while performing the services or 
subject matter called for in this Agreement.  In the event that the City is named as a codefendant 
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in any action relating to activities to be performed by the Subrecipient or a Subrecipient under 
this Contract, the Subrecipient will notify the City in writing of the action and will represent the 
City in the action unless the City undertakes to represent itself as a codefendant, in which case the 
City will bear its own litigation costs, expenses, and attorneys’ fees. 

 
 
22.   INSURANCE & BONDING 
 
The Subrecipient shall secure and maintain such insurance policies, including those set forth below, as 
will protect itself, its subcontractors and, unless otherwise specified, the City from all claims for bodily 
injuries, death or property damage which may arise under this agreement; whether the acts were made by 
the City or Subrecipient or by any subcontractor or anyone employed by the Subrecipient directly or 
indirectly.  
 
The following insurance policies are required:  
 

1. Commercial General Liability in an amount not less than $1.5 million per occurrence for injuries, 
inc1uding accidental death to any one person;  

 
2. Builder's Risk Insurance in an amount not less than the completed value of the whole property, or 

$1,500,000.00, whichever is greater; and 
 

3. The City shall be listed as an additional insured on the policy during the entire project. 
 
Insurance certificates shall be filed with the City giving satisfactory evidence of insurance as stipulated 
above at the time the Agreement is signed. The Public Liability Insurance certificate shall be maintained 
during the life of the Agreement. The Builders Risk Insurance shall be secured prior to initiating 
construction on the first unit.  
 
All insurance certificates shall name the City as an insured party and contain the following language, 
“The company agrees that it will give the City of Billings, Montana, 10 days prior written notice of its 
intent to cancel or materially change the described policy.” This language, however, if accompanied by a 
disclaimer or any other language, which negates company responsibility for failing to provide said notice, 
will not be acceptable.  
 
The insurer must be satisfactory to the City Attorney for the City of Billings. Further, the Subrecipient 
will assure all subcontractors performing work on the project maintain public liability, property, and 
casualty insurance and stationary workers compensation insurance coverage in compliance with State 
Law.  

 
 

23. CONTRACT AMENDMENT 
 

The Subrecipient may request that this Contract be amended. However, the City will allow an amendment 
only if the Subrecipient clearly demonstrates that the modification is justified and will enhance the overall 
impact of the original project.  The Subrecipient may amend this Agreement at any time provided that 
such amendments make specific reference to this Agreement, and are executed in writing, signed by a 
duly authorized representative of each organization, and approved by the Subrecipient’s governing body. 
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Such amendments shall not invalidate this Agreement, nor relieve or release the Subrecipient from its 
obligations under this Agreement.  
 
The Subrecipient may, in its discretion, amend this Agreement to conform with Federal, state or local 
governmental guidelines, policies and available funding amounts, or for other reasons. If such 
amendments result in a change in the funding, the scope of services, or schedule of the activities to be 
undertaken as part of this Agreement, such modifications will be incorporated only by written amendment 
signed by both the City and Subrecipient.  
 
 
24. PROPERTY MANAGEMENT 
 
Title to real property or equipment acquired under a grant will vest upon acquisition in the City or 
Subrecipient. The City or Subrecipient will use, manage, and dispose of this property or equipment in 
accordance with the requirements set out in 24 CFR Part 85, Subpart C and 24 CFR Part 570, Subpart J. 
 
 
25. TERMINATION OF CONTRACT 
 
This Contract may be terminated as follows: 
 

(a) Termination and Modification Due Loss of Funding. If, for any reason, federal financial 
resources required by the City to fund the Subrecipient’s projects are withdrawn from the City, 
the City may unilaterally terminate or modify the terms of this Contract to reflect the loss of 
funding. If a termination or modification is required, the City will, to the extent permitted by 
available CDBG funds, compensate the Subrecipient for eligible expenses incurred by the 
Subrecipient as of the revised termination date. The City will give the Subrecipient written notice 
of the effective date of the modification or termination of this Contract and, if a reduction in 
funding is required, the Subrecipient will provide the City with a modified project budget. 
 
(b) Termination Due to Noncompliance with Contract Terms. If the City determines that the 
Subrecipient has failed to comply with the general terms and conditions of this Contract, the 
project schedule, or any special conditions, and if upon notification of the defect the Subrecipient 
does not remedy the deficiency within a reasonable period to be specified in the notice, the City 
may terminate this Contract in whole or in part at any time before the date of completion. The 
City will promptly notify the Subrecipient in writing of the decision to terminate, the reasons for 
the termination, and the effective date of the termination. 
 
(c) Termination Due to Adverse Environmental Impact. This Contract will terminate at the 
conclusion of the environmental review process if the City or Subrecipient determines that the 
project would have a significant adverse impact on the quality of the human environment and that 
this impact cannot be avoided or sufficiently mitigated by reasonable, cost-effective means. 
 
(d) Effect of Termination. In the event of termination due to the Subrecipient’s failure to 
comply with the terms of this Contract or the project’s adverse environmental impact, any cost 
incurred will be the responsibility of the Subrecipient. However, at its discretion, the City may 
approve request by the Subrecipient for reimbursement of expenses incurred. The City’s decision 
to authorize payment of these costs or to recover expended CDBG funds will be based on a 
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consideration of the extent to which the expenditure of those funds represented a good faith effort 
of the Subrecipient to comply with the terms of this Contract and on whether any failure to 
comply with the terms of this Contract was the result of circumstances beyond the Subrecipient’s 
control. 
 
(e)Failure of Subrecipient to notify the Subrecipient within five (5) days of receiving any                                 
claim or threatened claim of liability against subrecipient or when named as a party to litigation 
arising from this Agreement including but not limited to failure to notify the City of threatened, 
filed, or pending litigation arising from Subrecipeint’s performance under this Agreement. 
 
The City shall notify Subrecipient in writing of any breach of this Agreement and shall allow 
Subrecipient thirty (30) days to cure such brief prior to initiating a suspension or termination of  
the Agreement. The City shall also notify Subrecipient in writing thirty (30) in advance of its 
intent to suspend or terminate this Agreement for breach of its terms by Subrecipient. 
 
In accordance with 24 CFR 85.44, this Agreement may also be terminated for convenience by 
either the City or the Subrecipient, in whole or in part, by setting forth the reasons for such 
termination, the effective date, and, in the case of partial termination, the portion to be terminated. 
However, if in the case of a partial termination, the City determines that the remaining portion of 
the award will not accomplish the purpose for which the award was made, the City may terminate 
the award in its entirety.  
 
 

 IN WITNESS OF THE TERMS SET OUT ABOVE, the parties have executed this Contract. 
   
CITY             SUBRECIPIENT 
  
____________________________________ By:______________________________ 
Mayor Authorized Official  
City of Billings  

 
____________________________________ _________________________________ 
Date Date 
 
 _________________________________ 
 Print Name 
    
 _________________________________ 
 Mailing Address 
      
 _________________________________ 
 Phone Number 
 
 _________________________________ 
 E-mail address 
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ATTACHMENT A:  PROJECT BUDGET 
  

 
 
 

 
(Back to Regular Agenda) 
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7 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008      
 

 
TITLE: Nuisance Weeds, Public Hearing and 1st Reading of Ordinance  

Amending Section 25-300  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole Cromwell, AICP, Planner II, Zoning Coordinator  

 
PROBLEM/ISSUE STATEMENT:  Section 25-300 of the BMCC defines and regulates 
nuisance weeds within the city limits. The current regulations do not provide a method for 
property owners to properly appeal notices of violation or charges, fees and penalties for city 
removal of nuisance weeds. In addition, some of the language of the existing regulations is not in 
conformance with current state statute and is ambiguous. The City Council directed the Code 
Enforcement Division, the Planning and Community Services Department and the City Attorney 
to consider appropriate revisions to the existing regulations to address these deficiencies.  
 
ALTERNATIVES ANALYZED:  The City Council may choose to approve, deny or delay 
action for thirty (30) days on the proposed weed regulation amendments. 
 
FINANCIAL IMPACT:  There should be no direct financial impact to the City as a result of 
the new regulations.  
 
RECOMMENDATION 
The Code Enforcement Division, Planning & Community Services Department and the City 
Attorney  recommends that the City Council approve the amendments to the nuisance weed 
regulations.  
 
Approved by:  _____ City Administrator _____ City Attorney 
 
ATTACHMENTS: 
A:   Ordinance 
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INTRODUCTION 
The Code Enforcement Division is the agency responsible for enforcing Section 25-300 that 
prohibits nuisance weeds and offending vegetation within the city limits. The Division sends 
between 1,500 and 2,500 weed notices to property owners each season that begins on May 1st  
and ends on October 31st. The enforcement of this code is important for maintaining the public 
health, safety and quality of life in existing and new city neighborhoods. The 2007 weed season 
included for the first time the services of a private contractor to remove nuisance weeds on 
property where owners neglect to remove the nuisance weeds after proper notification from the 
Code Enforcement Division. Previously, the Street and Traffic Division of the Public Works 
Department provided this service.    
 
PROCEDURAL HISTORY 

• On November 15, 2007, the Code Enforcement Division, the Planning Director, the City 
Administrator, the private mowing contractor and the City Attorney met to review the 
2007 nuisance weed season activity and to discuss issues regarding the current code, 
assessments and notifications.  

• The City Attorney’s office agreed to research and prepare draft changes to the nuisance 
weed code.  

• The Code Enforcement Division Staff, the Planning Director and the City Attorney 
reviewed three drafts of revisions to the ordinance.  

• On February 20, 2008, a final draft was circulated and accepted by the staff.   
• If the ordinance is approved on first reading, the City Council will consider it for second 

reading on April 28, 2008.     
 
BACKGROUND 
The 2007 weed season resulted in a record amount of assessments for the mowing, cutting and 
removal of nuisance weeds that property owners neglected to remove after notice from the Code 
Enforcement Division. In previous years, many property owners had additional time to cut 
nuisance weeds based on the limited availability of the Street and Traffic Division to mow these 
properties. The private contract with the weed cutting service requires the contractor to mow a 
property within 72 hours (3 days) of receipt of the request to mow from the Code Enforcement 
Division. In previous weed seasons, up to three weeks could elapse between the request to mow 
from the Code Enforcement Division until the Street and Traffic Division could provide the 
service. These delays made it possible for property owners to mow weeds without incurring 
weed charges from the city.  
 
Inconsistent language in the existing regulations also presented enforcement problems during the 
2007 weed season. The current state statute uses language that is different from the city code. 
The current code also does not provide a method for property owners to appeal notices of 
violation or assessment of charges for weed abatement. This resulted in less than ideal customer 
service for several property owners.  
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The proposed regulation refines the current definitions in the code, clarifies the responsibility for 
removal of weeds by property owners throughout the weed season and provides an appeal 
process that is specific and provides better customer service.  
 
 
ALTERNATIVES ANALYSIS 
The City Council may choose to approve, deny or delay action for thirty (30) days on the 
proposed weed regulation amendments. 
 
RECOMMENDATION 
The Code Enforcement Division, Planning & Community Services Department and the City 
Attorney  recommends that the City Council approve the amendments to the nuisance weed 
regulations.  
 
ATTACHMENTS: 
A:   Ordinance 
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ATTACHMENT A 

ORDINANCE NO. 08-_______ 
AN ORDINANCE OF THE CITY OF BILLINGS, PROVIDING THAT 
THE BILLINGS, MONTANA CITY CODE BE AMENDED BY 
REVISING SECTION 25-300, WEEDS AND/OR OFFENDING 
VEGETATION, TO AMEND DEFINITIONS, DUTY TO REMOVE 
NUISANCE VEGETATION, NOTICE AND ADD APPEAL 
PROCEDURES, ADOPT THE REVISIONS AS AN AMENDMENT 
TO THE VEGETATION REGULATIONS AND SET A TIME PERIOD 
FOR THE REGULATION TO BE EFFECTIVE.  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 Section 1. RECITALS. Title 7, Chapter 22, Part 41, MCA, and Section 25-
300, allows the City of Billings to declare and determine what vegetation within the city 
or town shall be nuisance weeds; require the owner or owners of any property within the 
city to exterminate or remove nuisance weeds from their premises and the one-half of 
any road or street lying next to the land or boulevard abutting thereon; and  provide the 
manner in which they shall be exterminated; and, in the event the owner or owners of 
any of said premises neglect to exterminate or remove the nuisance weeds, for levying 
the cost of such extermination or removal as a special tax against the property.  
 
 Section 2. DESCRIPTION. The regulation shall apply to all land within the 
City of Billings. 
 
 Section 3. That the Billings, Montana City Code be amended by revising Section 
25-300 to delete language and add new language to the existing regulations to read as 
follows: 
 
Sec. 25-301. Definitions. 
[For the purpose of this article, the following terms, phrases, words and their derivations 
shall have the meaning given herein:] 
Developed parcel means any parcel of land that has been used or is being used for 
commercial or residential use with a principal structure covering over five (5) percent of 
the parcel.   
Offending vegetation  means vegetation which violates the sections of this article.  
Nuisance Weeds means:  

(a) all weeds, grasses, noxious weeds, and untended vegetation growing in excess 
of twelve inches (12”) in height located on any premises in the City, 

(b)  any other untended vegetation creating a potential fire hazard, visual or physical 
obstruction for pedestrians or vehicles, potential for the spread of said 
vegetation, or unsightly condition. 
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Owner  and/or  occupant  means any person who alone, jointly, or severally with 
others:   
(1)   Has a legal or equitable interest in a dwelling unit, with or without accompanying 
actual possession thereof; 
(2)   Acts as the agent of a person having a legal or equitable interest in a dwelling or 
dwelling unit thereof; or 
(3)   Is the general representative or fiduciary of an estate through which a legal or 
equitable interest in a dwelling unit is administered. 
means the title owner(s), representative(s) of any title owner, occupant(s), contract 
purchaser, or any other person or representative of any entity which holds a legal or 
equitable interest in any parcel.    
Ownership  means ownership of land which shall be deemed to exist from the center 
line of any abutting alley, to and including the curb and gutter area of any abutting street 
of such lot or tract of land.   
Parcel includes both developed and undeveloped parcels.  
Undeveloped parcel of land  means any parcel of land zoned for but not currently being 
used for commercial or residential use.   
Weed  means any plant which:   
(a)   Ordinarily grow without cultivation; and 
(b)   Is not grown for the purposes of landscaping or food production. 
Weeds cut or removed  means weeds that can normally be cut by the use of a push or 
ridden mower.  
 
Sec. 25-302. Duty to remove nuisance weeds. 
The existence of nuisance weeds or offensive vegetation in violation of this section 
constitutes a public nuisance. 
(a) Developed parcel.  It shall be the duty of every owner (occupant) of a developed 
parcel to cut, destroy or remove, or cause to be cut, destroyed or removed, all nuisance 
weeds in excess of twelve (12) inches in height growing thereon and upon one-half (1/2) 
of any road, street or alley abutting this property to a height of four (4) inches or less.   
(b) Undeveloped parcel.  It shall be the duty of every owner (occupant) of an 
undeveloped parcel to cut, destroy or remove, or cause to be cut, destroyed or 
removed, all nuisance weeds in excess of twelve (12) inches in height growing thereon 
and upon one-half (1/2) of any road, street or alley abutting this property to a height of 
four (4) inches or less on property located within one hundred fifty (150) feet of any 
developed parcel, road, or park.    
(c) Traffic hazards.  All nuisance weeds and offensive vegetation in developed and 
undeveloped areas on any parcel shall also comply with and be subject to all 
requirements imposed under sections 6-1204(b) and section 6-1205 [concerning]   22-
441, 22-443 and 27-615, B.M.C.C. concerning visibility at intersections, alleys and drive 
approaches.   
(d) City Property.   The City Administrator shall designate responsibility for removal of 
nuisance weeds on City properties to the appropriate City Department(s). 
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Sec. 25-303. Notice to destroy. 
The city clerk or designee shall give notice to destroy nuisance offending weeds within 
the city limits by publishing notice to the public at least once each week for two (2) 
consecutive weeks in a newspaper of wide circulation within the city. The last 
publication shall not be less than seven (7) days prior to April 30th thirtieth. Such notice 
shall at a minimum advise the public as follows: 
(1)   That all owners of real property or agents having control thereof are responsible for 
destroying all nuisance weeds in prohibited areas by extermination, removal or cutting 
not later than April 30th  thirtieth of each year and to keep the areas free of nuisance 
weeds through September 30th   October thirtieth  of that year. 
(2)   Failure to remove the offending nuisance weeds may cause the city to cut or 
remove the weeds and charge the cost thereof against the real property together with 
an administrative cost equal to twenty-five (25) percent of the removal cost and a 
penalty of twenty-five dollars ($25.00) for the first time the city provides the 
cutting/removal, fifty dollars ($50.00) for the second cutting/removal and seventy-five 
dollars ($75.00) for the third and any following subsequent times the city provides 
cutting/removal per season calendar year. 
 
Sec. 25-304. Failure to comply. 
Upon first failure, neglect or refusal to maintain the prohibited areas free from nuisance 
weeds during the prescribed period, the city shall give notice to the non-complying 
owner, agent or occupant thereof. Such notice shall provide as at a minimum: 
(1)   That the non-complying owner, or agent thereof, is shall be allowed seven (7) ten 
(10) days from the date of notice of noncompliance to exterminate or remove nuisance 
weeds; 
(2)   That upon failure to comply the city may by its own work forces or by contract 
cause the weeds to be exterminated, removed or cut and the cost thereof shall be 
assessed against the non-complying real property together with an additional 
administrative cost fee as set forth in sec. 25-303(2). equal to twenty-five (25) percent of 
the cost of removal and a twenty-five dollar ($25.00) penalty; 
(3)   If the owner, or agent of the property of any parcel continues to neglect to maintain 
the prohibited areas free from weeds,  allow nuisance weeds to grow in violation of this 
article after the City has already exterminated, removed, or cut nuisance weeds at that 
same parcel during the preceding 12 months, the city may at its sole discretion 
exterminate, remove or cut the weeds again as needed without any additional notice to 
the owner.  of any kind. Charges as in Sec. 25-303(2) subsection (2), including penalty, 
will be assessed for each time the city removes the nuisance weeds; 
(4)   That the assessed amount together with costs and penalties shall constitute a lien 
on the non-complying real property and will be taxed as a special assessment against 
the real property. 
 
Sec. 25-305. Notice. 
Notice under this article is sufficient if served personally or mailed regular mail to the 
last known address or the last address shown on the tax rolls of the county. Upon 
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mailing, the city clerk shall execute an affidavit of mailing. Notice shall be deemed given 
when deposited in a United States Postal Service receptacle. 
Notice of a violation under this article shall be made by either: 
(a) Posting a copy of the notice on the parcel; 
(b) Mailing a copy of the notice by first class U. S. Mail to the owner of the property at 
the last known address shown on the tax rolls of Yellowstone County: or 
(c) Personal service upon the owner. 
Notice shall be deemed given and complete the day the notice is posted, mailed, or 
personally served. 
 
Sec. 25-306. Failure to comply misdemeanor. 
Any person who willfully fails to comply with the provisions of this article is guilty of a 
misdemeanor and upon a signed complaint or citation shall be punished as provided in 
section 1-110. 
 
Sec. 25-307. Assessment. 
(a)   Annually the city shall prepare a list of all lots, tracts and parcels of real property 
within the city from which and adjacent to which nuisance weeds were removed or 
exterminated by the city and for which such charges and penalties have not yet been 
paid, the list shall include as a minimum the following: 
(1)   Name as shown by the tax rolls, common address if known; 
(2)   Tax code of the property; 
(3)   Legal description of the lot, tract or parcel; 
(4)   Cost of the weed removal for that property; 
(5)   Administrative costs; 
(6)   Penalty assessed. 
(b)   The assessment list shall be incorporated into a special assessment resolution in 
proper form which resolution shall be presented to the city council for consideration. 
From and after passage of the resolution, the assessments stated therein, together with 
administrative costs and penalty shall constitute a special tax, as provided in MCA 7-22-
4101 and a lien on the real property shown on the assessment list. A copy of the 
resolution after passage shall be certified to the official collecting the city taxes and 
assessments. 
 
Sec. 25-308.  Appeals 
(a)  In the event an owner disagrees with a notice of violation, or due to extreme 
hardship is incapable of complying with the provisions of this article, the owner may 
appeal a violation notice to the Director of Planning within seven (7) days of receiving 
the violation notice.  Such appeal must be in writing and must set forth the specific 
reasons why the violation notice is not well taken, or why the owner is unable to comply 
with the provisions of this chapter.  The Director of Planning shall review the appeal and 
make a determination as to the validity of the owner’s basis for objecting to the action 
demanded, and shall promptly notify the owner of the decision reached.  For good 
cause shown, or in cases of extreme hardship, the Director of Planning may make a 
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determination that the provisions of this article are inapplicable to a certain parcel.  
Decisions of the Director of Planning are final, and subject only to judicial review.   
 
(b)  An owner may file a written appeal of any costs, fees and penalties imposed under 
this article to the Director of Planning within seven (7) days of being billed.  Such appeal 
must be in writing and must set forth the specific reasons as to the owner’s objections to 
the costs, fees, and penalties imposed.  The Director of Planning shall review the 
appeal and make a determination as to the validity of the owner’s basis for objecting the 
costs, fees, and penalties imposed, and shall promptly notify the owner of the decision 
reached.  For good cause shown, or in cases of extreme hardship, the Director of 
Planning may modify or waive costs, fees and penalties imposed under this article.  
Decisions of the Director of Planning are final, and subject only to judicial review.   
 
Sec. 25-309.  Time Calculations 
All time periods referenced in this article shall be calculated as actual calendar days, 
including weekends and holidays. 
 
 

Section 6.  REPEALER. All ordinances or parts of ordinances in conflict 
herewith are hereby repealed. 
 

Section 7. SEVERABILITY. If any provision of this ordinance or the 
application thereof to any person or circumstances is held invalid, such invalidity shall 
not affect the other provisions of this ordinance which may be given effect without the 
invalid provisions or application, and, to this end, the provisions of this ordinance are 
declared to be severable. 
 

Section 8. EFFECTIVE DATE. This ordinance shall be effective from and after 
final passage and as provided by law. 
 
 PASSED by the City Council on first reading April 14, 2008.   
 
 PASSED, ADOPTED AND APPROVED on second reading April 28, 2008.  
 
      CITY OF BILLINGS: 
 
 
      BY:       
          Ron Tussing, Mayor 
ATTEST: 
 
BY:        
      Cari Martin, City Clerk 

(Back to Regular Agenda) 
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8a 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008 
 

 
TITLE: Public Hearing and Resolution for Annexation #08-01 – Lenhardt Square 

DEPARTMENT: Planning and Community Services Department 

PRESENTED BY: Wyeth Friday, AICP, Planning Division Manager 

 
PROBLEM/ISSUE STATEMENT:  Lenhardt Property, LP; Lenhardt Farm, LLC; and 
Lenhardt Enterprises, LLC, property owners, have submitted a petition for annexation of 
property to the City of Billings under 7-2-4600 MCA. The 114-acre property is described as 
Tracts 1-5, Certificate of Survey 2063 and is located north of King Avenue West between 48th 
Street West and Shiloh Road. The property owner is requesting annexation in order to obtain city 
services and move forward with development of the property at urban densities.  
 
The City Council at its meeting on February 25, 2008, accepted an Urban Planning Study for the 
property and voted to maintain the property within the Urban Planning Area boundary; and 
approved a request to include the entire property within the Limits of Annexation Map area for 
immediate annexation. The Council denied the petition for annexation of the property on 
February 25 and, consequently, did not consider a zone change application for the property. At 
its meeting on March 10, the Council voted to reconsider the annexation petition for the property 
and the zone change request and set April 14 as the Council meeting to hear the reconsideration. 
 
The City Council’s policy is to consider annexations at two separate meetings. At the first 
meeting, the Council acknowledges receipt of a petition and sets a public hearing date. At the 
second meeting the Council conducts the hearing and decides if it will annex the property. The 
Council acknowledged the petition at its meeting on February 11. After denying the annexation 
at its meeting on February 25, the Council voted at its meeting on March 10 to conduct a public 
hearing and reconsider the annexation petition at its meeting on April 14. This public service 
report describes the City’s capacity to serve the property. 
 
ALTERNATIVES ANALYZED:  The City Council may approve or disapprove a petition 
submitted by owners of 50% of the real property in the area to be annexed (7-2-4601 (3)(b), 
MCA). 
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FINANCIAL IMPACT:  Financial issues are discussed in the Alternatives Analysis section of 
this report as they pertain to servicing the property if it were annexed into the City. 
 
RECOMMENDATION 
Staff recommends that City Council approve the Resolution of Annexation contingent upon the 
following conditions: 
 

1. The maximum quantity of City water supplied to this property will be 600,000 
gallons/day until such time as the first water storage improvement project for Zone 3 is 
completed.  At the time of completion of the first reservoir improvement, an additional 
300,000 gallons/day will be available.   Once the final improvement to Zone 3 is 
completed the entire 1.2 million gallons/day will be available.  Availability of water will 
be evaluated by the Public Works Department after 600,000 gallons/day based on actual 
and proposed usage to ensure domestic and fire supply and pressure. 

 
2. Prior to site development, a Development Agreement shall be executed between the 

owner(s) and the City that shall stipulate specific infrastructure improvements and 
provide guarantees for said improvements; and/or 

 
3. A Subdivision Improvements Agreement (SIA) and Waiver of Right to Protest the 

Creation of Special Improvement Districts shall be approved and filed that will stipulate 
specific infrastructure improvements and provide guarantees for such infrastructure 
improvements. If required, the subdivider will be responsible for forming a Park 
Maintenance District at the time of subdivision. 

 
 
 
Approved By: City Administrator ____ City Attorney ___ 
 
 
 
ATTACHMENTS 
A. Resolution 
B. Petition for Annexation 
C. Exhibit A Map 
D. Applicant Tax Analysis Document
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INTRODUCTION 
The property owner on August 14, 2007, submitted a petition for annexation of a 114-acre 
property located north of King Avenue West between 48th Street West and Shiloh Road. The 
property is currently zoned Agricultural Open Space (A-1). The property will automatically be 
zoned Residential-9600 if it is annexed into the City. In November 2007, the property owner 
submitted an Urban Planning Study to support a request to maintain the property within the 
Urban Planning Area boundary, requested to amend the Limits of Annexation Map to include the 
entire subject property in the red (2007-2013) immediate annexation area, submitted a petition to 
annex the subject property, and submitted an application to change the zoning from A-1 to 
Planned Development (PD) with multiple residential and mixed use zoning. 
 
The City Council at its February 25 meeting voted to accept the Urban Planning Study and 
maintain the property within the Urban Planning Area boundary, and voted to include the entire 
property within the red limits of annexation area for immediate annexation. The Council denied 
the petition for annexation on February 25 and, consequently, did not hear the zoning application 
for the property. After denying the annexation at its meeting on February 25, the Council voted 
at its meeting on March 10 to conduct a public hearing and reconsider the annexation petition at 
its meeting on April 14. This public service report describes the City’s capacity to serve the 
property. 
 
PROCEDURAL HISTORY  
Winter 2006: The property owner requested inclusion in the immediate area for annexation 
when the Limits of Annexation Map was reviewed for amendments in winter 2006-07. The City 
denied the request at that time and a portion of the property remained in the red area expected to 
annex between 2007-2012 and a portion remained in the orange area expected to be annexed 
between 2012-2023 on the Limits of Annexation Map. 
November 2007: The property owner submitted an Urban Planning Study to support a request to 
maintain the property within the Urban Planning Area boundary, requested to amend the Limits 
of Annexation Map to include the entire subject property in the red (2007-2013) immediate 
annexation area, submitted a petition to annex the subject property, and submitted an application 
to change the zoning from A-1 to PD zoning. 
December 5, 2007: City Annexation Committee held first meeting for 2008 review. Committee 
reviewed the Lenhardt request to amend the Limits of Annexation Map for 2008. 
December 20, 2007: Design Review Committee Meeting was held to review PD Zoning 
Application. Concerns about the development density were expressed by staff.  
January 2, 2008: City Zoning Commission reviewed the PD application and approved a 30-day 
delay for the application. The Zoning Commission made its recommendation to City Council at 
its meeting on February 5. 
January 3, 2008: City Annexation Committee reviewed Lenhardt request and agreed to delay a 
final recommendation until its meeting on January 31st at the applicant’s request. 
January 22: Planning Board Meeting was held to review the proposed amendment to the Urban 
Planning Area Boundary to maintain the Lenhardt Square property in the boundary and made its 
recommendation to the City Council. 
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January 31: City Annexation Committee made recommendation to City Council for amendment 
to the Limits of Annexation Map for the Lenhardt Property. 
February 5: The City Zoning Commission held a second hearing to review the PD application 
for this property and made its recommendation to the City Council. 
February 11: City Council acknowledged the petition to annex Lenhardt Square property and 
set a public hearing date for its February 25 meeting. 
February 25: In the following order: The City Council to conducted a public hearing and 
approved the Urban Planning Study and expansion of Urban Planning Boundary; conducted a 
public hearing and approved an amendment to the Limits of Annexation Map; conduct a public 
hearing and denied annexation of the subject property; did not conduct a public hearing and take 
action on the PD zoning application since the annexation petition was denied. 
March 10: The City Council voted to reconsider the annexation petition and PD zoning 
application for the Lenhardt Square Property and set the date for reconsideration for April 14. 
April 14: The City Council is scheduled to conduct a public hearing and reconsider the petition 
for annexation of the property. If the Council approved the annexation petition, the Council will 
conduct a public hearing and consider the PD zone change application. 
 
ALTERNATIVES ANALYSIS  
The City Council has expressed concerns about how annexations may affect the City’s ability to 
provide services to annexed property without diminishing the services provided to existing City 
residents.  To address these concerns, Council adopted an annexation policy that lists criteria for 
suitable annexations.  With phasing of the development on the subject property, the proposed 
annexation complies with the recently adopted Annexation Policy criteria as follows: 

1. The area is located within the Limits of Annexation and within the Urban Planning 
Area (pending approval of the City Council at its February 25th Meeting). 

2. The City is able to provide adequate services if the development of the property is 
phased based on future public infrastructure improvements. 

3. Any proposed improvements would meet City standards. 
4. The property owners will have to sign a Development Agreement and/or SIA and a 

Waiver of Right to Protest the Creation of SIDs prior to development of the property. 
5. Given the size of the property and the proposed PD zoning, residential densities will 

be approximately 12 dwelling units per acre. 
6. The proposed annexation meets several goals of the City-County Growth Policy as 

outlined in this report. 
 
Although MCA 7-2-4600 allows the municipality to waive the requirement of an annexation 
public services plan, it is the City’s custom to have staff prepare a brief analysis of predicted 
impacts to services and facilities.  State law lists the required contents of a public services plan 
including a 5-year (minimum) plan that outlines how and when services and infrastructure will 
be extended to the annexed area and how they will be financed. This report follows that general 
format. 

Departmental Response:  City departments, the Yellowstone County Public Works Department 
and the Board of County Commissioners were given the opportunity to comment on this 
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annexation. School District #2 also was notified of this annexation. City department comments 
are provided later in this report. No comments were received from Yellowstone County. School 
District 2 has a representative on the City’s Annexation Committee and provided comments 
provided later in this report. 

City Facilities: The following improvements and facilities are necessary to provide adequate 
services to the subject property.   

 
Water:  The Public Works Department supports annexation of the property provided that 
the development of the property is restricted using a maximum daily demand of 600,000 
gallons per day of water until such time as two water storage projects in Zone 3 are 
completed for the City of Billings.  These projects are identified as PWU-W022, Zone 3 
Storage Expansion and PWU-W030, Zone 3 West End Storage. The remaining build out 
of the property, estimated at a total of 1.26 million gallons per day maximum demand, 
may be allowed by the Public Works Department after completion of the two capital 
improvement projects.  Both projects are dependant on funding and City Council 
approval.  If one of these projects is completed, the water usage may be increased as 
determined by the Public Works Department. Like any other new development, the 
developer will pay the cost of extending infrastructure to serve the property. Sanitary 
sewer extension in this area is now in construction between 32nd Street West and Shiloh 
Road which would allow the continued extension west beyond Shiloh Road to serve this 
property. 
 
Sewer: Sanitary sewer extension in this area is now under construction between 32nd 
Street West and Shiloh Road which would allow the continued extension west beyond 
Shiloh Road to serve this property. A 27-inch sanitary sewer main in King Avenue West 
will need to be extended to serve this property. This sewer main is expected to be 
extended to 44th Street (near the western edge of the subject property) if the King 
Meadows Subdivision begins improvements in 2008. The developer will pay for any 
extension of existing mains and internal infrastructure to serve the property. 

 
Stormwater:  There are no storm drains available to serve the subject property at this 
time. A 72-inch trunk storm drain is expected to be constructed with development of the 
property east and south along King Avenue West and Shiloh Road. A City-wide 
Stormwater Master Plan Update is in the process of being drafted that will address 
existing stormwater issues in this area of the City. Storm water will be addressed during 
development most likely using on-site storage facilities.  Public Works is concerned over 
the number of on-site storage facilities that are being constructed and have been 
constructed in recent years.  It is nearly 2,000 feet from the southeastern edge of this 
property to the Shiloh Drain. The Shiloh Drain is at capacity under the BBWA canal east 
of Shiloh Road and downstream of the culvert under the BBWA. It is nearly 2,500 feet 
from the southern boundary of this property to Hogan’s slough which should be 
investigated for drainage opportunities during development of this property. 
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Road Capacities and Connections: King Avenue West is classified as a Principal 
Arterial and runs along the south edge of the property. King Avenue West is under the 
jurisdiction of the Montana Department of Transportation (MDT) and any accesses to the 
road will require MDT approval. 
 
Monad Road is classified as a Minor Arterial and is proposed to run through the northern 
portion of the property from east to west. It is not clear how Monad Road will pass 
through this property and the service needs for alignment and service capabilities of 
Monad Road will need to be carefully considered. King Avenue and Monad are likely to 
provide the only external traffic access to this property. It is expected that a Traffic 
Accessibility Study to match the PD plans for the property will be required prior to 
development of the property. The owner or developers will waive the right to protest 
creating Special Improvement Districts through a development agreement or subdivision 
improvement agreement if they are necessary to make area-wide transportation 
infrastructure improvements. 

 
General City Services:  These are the City services that are provided to all residents and 
businesses in the City, such as police and fire protection, street and storm drain maintenance, and 
garbage collection and disposal. 

 
Street/traffic: The Street/Traffic division for public works has area for concern to serve 
this area if it is annexed to the city due to FY 2008 budget limitations within this division 
and the potential for additional budgetary changes in the future. 

 
Solid waste:  The City is expected to provide solid waste collection and disposal at the 
City’s landfill. The landfill has used 4 million tons of its current estimated 20 million tons 
of solid waste capacity. This development is expected to generate about 0.2% of the 
remaining landfill capacity. 

 
MET Transit:  MET has no plans to expand the current bus services to this property. 
MET staff explained that the Department has no plans in expand service in any area of 
the City at this time due to funding limitations. 

 
Police: The Police Department already serves the properties within the City Limits in 
close proximity to this property. The Police Station is located in City Hall about 7 miles 
from the subject property. While the new Fire Station at 54th Street West and Grand 
Avenue has a satellite facility for the Police Department, the Police Department staff 
indicated there is no immediate plan to staff the facility as a 24-hour substation operation. 
The Police Department also indicated that while two additional officers will be added in 
2008, the additional staff will bring the Department up to current authorized strength and 
will not address the significant City growth that is occurring. 
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Fire: The area is in the BUFSA and is served by the Billings Fire Department. The 
nearest fire station for this property is located about 3 miles away at 54th Street West and 
Grand Avenue. This station just started operations in December. The next nearest station 
is at 24th Street West and King Avenue West about 5.3 miles from the property. 
 
The Fire Department is supportive of annexing the property as long as the water supply 
limitations specified by the Public Works Department are followed. The Fire Department 
also noted that the limited service provided by the Department’s ladder truck out of 
Station #1, about 7 miles from the subject property, may create some service challenges 
in this area of the City in the future.  

 
Emergency Medical Services: American Medical Response provides emergency 
medical services to the City. AMR must comply with the City’s mandate that 90% of 
calls be answered within 8 minutes. AMR’s facility is located about 8 miles from the 
property and response time may depend on the location of mobile rescue units in the City. 
It is not known how this added development will affect AMR’s service abilities. The 
nearest medical treatment facility for emergencies is located at either Billings Clinic or 
St. Vincent’s in downtown Billings about 7 miles from the property. 
 
Parks and Recreation:  There are no existing City parks developed in the area. There is 
a large County Park parcel about one ¼ of a mile south of the subject property adjacent to 
the Knife River (formerly JTL) gravel mining operation. This park has not been 
developed and its future use is not known. Several smaller parks are planned for the King 
Meadows Subdivision across King Avenue West to the south of this property. 

 
The Parks Department expressed concern that additional development in the City without 
large park areas to provide “programmable” space for soccer and ball fields, playground 
areas and other uses continues to place stress on the existing community parks already in 
the City. The Department specifically responded to the Lenhardt Square Planned 
Development Agreement specifications that include a large central park area in the 
middle of the development, several additional smaller park spaces throughout the 
property, and a network of pedestrian trails connecting the parks. The Parks Department 
found that the larger park areas were more acceptable to provide space for large outdoor 
recreation activities but is interested in having the maintenance of all of the park spaces 
in the proposed development privately maintained. The Parks Department does not want 
to take on maintenance responsibilities of the number of small park spaces and corridors 
proposed in the development. 
 
Schools:  Elementary school age children will attend Central Heights Elementary School, 
Riverside Middle School and West High School, according to the UPS and School 
District 2 staff. This development is estimated to generate about 1,000 students at full 
build out. 
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District 2 staff expressed serious concern that without a new elementary school built west 
of Shiloh Road and either an additional high school or addition to West High, ongoing 
over capacity problems will continue. District 2 staff indicated that there are already 580 
elementary students west of Shiloh Road. A new elementary school would be expected to 
serve about 450 students, so just the addition of one new elementary school will likely 
only address current student demand in this area of Billings. While the District is moving 
forward to purchase property at Cottonwood Park for an elementary school, there is no 
immediate plan to fund and build a school at that location. 
 
Finance Department Comments: Information provided in the UPS and submitted to 
City staff for review by the applicant roughly estimated that the raw land taxes on the 
subject property after annexation would be about $71,800.00 and the taxes on the  
property at full build out based on current values and taxes would be between $1.3-$1.5 
million (See Attachment D). 

 
Assistant City Administrator Bruce McCandless attended the Annexation Committee 
meetings on behalf of City Administration and Finance, and reviewed the Lenhardt 
Square UPS. He commented that in Fiscal Year 2008, every property tax supported 
department in the City is spending reserves in order balance their operating budgets and a 
reappraisal of property value by the DOR and the 2009 Legislature is expected to further 
reduce property tax revenue to the City. 
 
McCandless also indicated that tax revenue from new development that comes on line in 
a current year is distributed to the City in increments over a six year time period. The 
means that there is no immediate realization of the total new development tax benefit 
while the City services must be provided as soon as the new development is occupied. He 
explained that in many instances the City can generate capital funding, but funding 
operating costs is a major issue.  Even fee and assessment supported services, such as 
street maintenance and water/wastewater, are beginning to feel a budget pinch and are 
reducing services or spreading them thinner. While the City has historically been willing 
to maintain property within the UPA, include property within the red Limits of 
Annexation Map area, and annex property annually, he expressed concern that any 
additions to the City at this time will diminish services to existing City residents. 
 

Other Departments: City/County services such as Library, Planning, and Environmental 
Health are only slightly affected by the annexation since they will serve new 
development if it is in the City or if it remains in the County. 

 
STAKEHOLDERS  
The annexation by petition method does not require notification of adjoining landowners but 
does require the City Council to hold a public hearing.  Notice of the public hearing was posted 
on the property and published in the Billings Times more than 15 days prior to the Council 
hearing as required. The Planning Division had not received comments on this proposed 
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annexation at the time this staff report was submitted to the Council. 
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS  
Annexation of the entire Lenhardt Square Property is inconsistent with some goals and consistent 
with other goals of the Yellowstone County and City of Billings 2003 Growth Policy, and is 
generally consistent with the West Billings Plan. 
 
Yellowstone County – City of Billings 2003 Growth Policy 
Inclusion of the subject property is consistent with the following goals and policies of the 
Growth Policy: 

• Goal: More housing and business choices within each neighborhood (Land Use 
Element, Page 6). The proposed mixed-use design of this property could provide a 
variety of housing and business choices for a future urban neighborhood in this 
area of Billings. 

• Goal: A multi-purpose trail network integrated into the community infrastructure 
that emphasizes safety, environmental preservation, resource conservation and 
cost effectiveness (Open Space and Recreation, Page 9). The proposed design of 
this property could provide a series of trails that would provide internal 
connections to the development on the property and external connections to the 
planned trail corridor along Shiloh Road. 

 
Inclusion of the subject property is not consistent with the following goals of the Growth Policy: 

• Goal: Protection of groundwater, surface water, riparian areas, air quality and 
productive agricultural land (Natural Resources Goal, Page 8). Development of 
the property will take 114 acres of irrigated agricultural land out of production. 
While it is stated that larger agricultural tracts are needed for cost-effective 
agricultural operations, it is gradual reduction in the acreage of farm land in 
West Billings like this that contributes to this situation. 

• Goal: Contiguous development focused in and around existing population centers 
separated by open space (Land Use Element Goal, Page 6). This property is on the 
western fringe of the City Limits. While it is contiguous to the City Limits on the 
east side, it is in an area that has limited City services at his this time and is about 
8 miles from the City core. 

• Goal: Protect public lives and property (Public Services Goal, Page 11). The 
location of this property in relation to overall delivery of City services challenges 
the City’s ability to ensure adequate and acceptable levels of service to existing 
City neighborhoods when new service expansion for property like this is 
considered. The proposal to require phasing of development on the property 
based on infrastructure and service limitations is one option for mitigating this 
concern. 

 
2001 West Billings Plan 
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Annexation of the property is somewhat consistent with the West Billings Plan. The plan 
to develop the property at urban densities is in line with the managed growth theme of the 
West Billings Plan. However, the Plan also encourages compact and infill development to 
conserve land and natural resources (Theme 1, Planned Growth, Page 15). The 
development proposed for this property is compact but property is on the fringe of the 
urban area and is not infill. 
 
The subject property is located in an area that the West Billings Plan identifies as a place 
for residential development, with a commercial center identified to the east at the 
intersection of Shiloh Road and King Avenue West. The proposal for development of the 
property would include both residential and commercial uses in a mixed use environment 
(Theme 3, Achieving a Distinctive Community Character, Page 38). 

 
RECOMMENDATION 
Staff recommends that City Council approve the Resolution of Annexation contingent upon the 
following conditions: 
 

1. The maximum quantity of City water supplied to this property will be 600,000 
gallons/day until such time as the first water storage improvement project for Zone 3 is 
completed.  At the time of completion of the first reservoir improvement, an additional 
300,000 gallons/day will be available.   Once the final improvement to Zone 3 is 
completed the entire 1.2 million gallons/day will be available.  Availability of water will 
be evaluated by the Public Works Department after 600,000 gallons/day based on actual 
and proposed usage to ensure domestic and fire supply and pressure. 

 
2. Prior to site development a Development Agreement shall be executed between the 

owner(s) and the City that shall stipulate specific infrastructure improvements and 
provide guarantees for said improvements; or 

 
3. A Subdivision Improvements Agreement (SIA) and Waiver of Right to Protest the 

Creation of Special Improvement Districts shall be approved and filed that will stipulate 
specific infrastructure improvements and provide guarantees for such infrastructure 
improvements.  The subdivider will be responsible for forming a Park Maintenance 
District at the time of subdivision. 

ATTACHMENTS  
A. Resolution 
B. Exhibit A Map 
C. Annexation Petition 
D. Applicant Tax Analysis Document 
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ATTACHMENT A 
RESOLUTION NO. 08- 

 
   A RESOLUTION OF THE CITY OF BILLINGS 

APPROVING PETITIONS FOR ANNEXATION 
AND ANNEXING TERRITORY TO THE CITY. 

 
WHEREAS, one hundred percent (100%) of the freeholders who constitute more than fifty 

percent (50%) of the resident freeholder electors have petitioned the City for annexation of the 

territory hereinafter described; and 

WHEREAS, the territory was described in the Petition as required by law, and 

WHEREAS, annexation of said territory would be in the best interest of the City. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

BILLINGS, MONTANA, AS FOLLOWS: 

1. TERRITORY ANNEXED.  Pursuant to Petition filed as provided M.C.A., Title 7, Chapter 

2, Part 46, the following territory is hereby annexed to the City of Billings: 

Tracts of land situated in the S1/2 of Section 10, T.1S., R.25E., P.M.M., Yellowstone 
County, Montana, more particularly described as: 
Tracts 1,2,3,4, & 5, Certificate of Survey 2063, Recorded March 20, 1981, under 
Document No. 1192727, Records of Yellowstone County. 
Including all adjacent right-of-way of King Avenue West. 
Containing 114.669 gross acres, and 114.298 net acres. 
 (# 08-01) See Exhibit “A” Attached 

 
2. CONDITIONS.  The annexation is approved contingent upon the following conditions: 

 
1. The maximum quantity of City water supplied to this property will be 600,000 

gallons/day until such time as the first water storage improvement project for Zone 3 is 
completed.  At the time of completion of the first reservoir improvement, an additional 
300,000 gallons/day will be available.   Once the final improvement to Zone 3 is 
completed the entire 1.2 million gallons/day will be available.  Availability of water will 
be evaluated by the Public Works Department after 600,000 gallons/day based on actual 
and proposed usage to ensure domestic and fire supply and pressure. 
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2. Prior to site development, a Development Agreement shall be executed between the 
owner(s) and the City that shall stipulate specific infrastructure improvements and 
provide guarantees for said improvements; and/or 

 
3. A Subdivision Improvements Agreement (SIA) and Waiver of Right to Protest the 

Creation of Special Improvement Districts shall be approved and filed that will stipulate 
specific infrastructure improvements and provide guarantees for such infrastructure 
improvements. If required, the subdivider will be responsible for forming a Park 
Maintenance District at the time of subdivision. 

 
 

3. PROCEDURE.  All procedures as required under M.C.A., Title 7, Chapter 2, Part 46, have 

been duly and properly followed and taken.   

 PASSED by the City Council and APPROVED this 14th day of April, 2008.  

 

       THE CITY OF BILLINGS: 
 
       BY: ________________________ 
  
       Ron Tussing, MAYOR 
 
 

ATTEST: 
 

BY: ______________________________ 
   
CITY CLERK 

 
(AN #08-01) 
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ATTACHMENT B 
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ATTACHMENT C 
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ATTACHMENT D 
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(Back to Regular Agenda) 
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8b 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, April 14, 2008  
 

 
TITLE: Zone Change #829 Public Hearing and 1st Reading of Ordinance 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole Cromwell, AICP, Zoning Coordinator, Planner II 

 
PROBLEM/ISSUE STATEMENT:  This is a zone change request from Agriculture-Open 
Space (A-1), a county zoning district, to Planned Development with several underlying zoning 
districts including mixed uses (commercial & residential), multi-family apartments, single-
family & patio homes as well as parks for open space.  The property is located at 4345 King 
Avenue West and is a 113.29 acre parcel of land described as Tracts 1 through 5 of Certificate of 
Survey 2063. The property is owned by the Lenhardt Property, LP, Lenhardt Farm, LLC and 
Lenhardt Enterprises, LLC. Engineering, Inc. and Bill Cole of the Cole Law Firm are the agents. 
The Zoning Commission conducted a hearing on January 2, 2008, and allowed a 30-day delay 
for the applicant to address Planning Division and other City staff concerns with the Planned 
Development. The Zoning Commission conducted a second public hearing on February 5, 2008, 
and voted 5-0 to recommend approval to the City Council. The City Council denied a petition for 
annexation of the property on February 25, 2008 and rendered this zone change request moot. On 
March 10, 2008, the City Council voted to reconsider the annexation so the zone change can be 
considered at the same hearing.  
  
ALTERNATIVES ANALYZED:  State law at MCA 76-2-304 requires that all zone changes be 
reviewed in accordance with 12 criteria.  Using the 12 criteria to determine the appropriateness 
of the zone change request, the City Council may: 
1.  Approve the zone change request 
2.  Deny the zone change request 
3.  Allow withdrawal of the application 
4.  Delay action for up to thirty (30) days 
 
FINANCIAL IMPACT:  The proposed zone change will increase the City’s tax base when the 
property is developed.   
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RECOMMENDATION 
The Zoning Commission recommends by a 5-0 vote that the City Council approve Zone Change 
#829 and adopt the determinations of the 12 criteria, as discussed within this report.   
 
Approved by:  _____ City Administrator _____ City Attorney 
 
 
ATTACHMENTS: 
A: Surrounding Zoning 
B: Proposed minor amendments to the Planned Development Agreement: February 25, 2008 
C: Ordinance and Planned Development Agreement 
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INTRODUCTION 
This is a zone change request from A-1, a County zoning district, to Planned Development with 
three underlying zoning districts: Mixed Use (MU), Multi-family Residential (MF-R) and Single 
Family, Residential Multi-Family (Four-Plex) (MF-4). The property is five tracts in a certificate 
of survey totaling about 113 acres of land. The owners have also petitioned to be annexed in to 
the city and have city services provided for the proposed development. The current limit of 
annexation includes Tract 1, the 32.4 acre tract in the survey that adjoins the Village Subdivision 
to the east. AT its meeting on February 25, the City Council accepted an Urban Planning Study, 
maintained the property within the Urban Planning Area, and amended the limits of annexation 
map. The Council denied a petition to annex all five tracts for this zone change to be considered.  
   
PROCEDURAL HISTORY 

• A pre-application Neighborhood Meeting was conducted by the applicant and agent at the 
offices of Engineering, Inc. on October 29, 2007.   

• The Planning Division received a Planned Development zone change application on 
November 5, 2007.  

• A Preliminary Review meeting was held with the applicant, agent, city staff and the 
surrounding property owners on December 20, 2007.  

• The City Zoning Commission held a public hearing on January 2, 2008, and granted a 30-
day delay so the applicant could address city staff concerns with the draft Planned 
Development Agreement.  

• The City Zoning Commission held a second public hearing on February 5, 2008, and 
voted 5-0 to forward a recommendation of approval.  

• The City Council was scheduled to hold a public hearing and 1st reading of the ordinance 
on February 25, 2008.  

• The City Council denied the annexation request for the property on February 25, 2008, 
and rendered the zone change request moot.  

• On March 10, 2008, the City Council voted to reconsider the annexation request.  
• If the Zone Change Ordinance is approved on the first reading on April 14, 2008, the City 

Council will consider it for second reading on April 28, 2008.    
 
BACKGROUND 
This is a Planned Development zone change for the proposed Lenhardt Square neighborhood. 
The underlying zoning districts are similar to existing zoning districts but have different building 
height, setbacks, lot coverage and proposed uses that will be particular to this 113 acre property. 
The purpose of a Planned Development (PD) zone is to “encourage unique development or re-
development through a flexible, timely and efficient process. Developments which utilize 
innovative, progressive planning and site design techniques and methods to allow a mixture of 
land uses, densities, setbacks and building heights will be encouraged. In addition, this zone is 
intended to encourage the preservation and enhancement of the physical characteristics of the 
site.” (BMCC 27- 1301) The Planned Development regulation also requires the City to consider 
each request to vary from a standard zoning district to be weighed against the additional benefits 
the development would provide. As an example, a PD zone that allows 12.5 dwelling units per 
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acre should be weighed against some additional amenity not otherwise required in a high density 
residential subdivision. The regulations specifically state this guideline: “For example, 
permitting greater density in a PD could be approved, in exchange for a greater amount of open 
space than a similar project, not located in a planned development zone, would be required to 
provide.” (BMCC 27-1303) The proposal for Lenhardt Square offers more open space than 
would otherwise be required. In a residential multi-family subdivision 11% of the net land area is 
required for parkland dedication. Lenhardt Square is proposed to have 14% of the net land area 
dedicated as common open space. In addition, the Open Space will be developed for bikeways, 
trails, and central squares or palazzos. This is an unusual amenity in so far that most residential 
developments that dedicate parkland are not required to construct the park improvements. The 
development guidelines and architectural control proposed will assure the Common Open Space 
areas will be an integral part of the development.  
 
The proposed zoning district within the PD for Mixed Use (MU) allows a wide range of 
commercial & retail uses as well as residential uses. The recommended PD agreement limits the 
density in the MU zone to 20 dwelling units per acre. In addition, the zoning Master Plan 
(Exhibit A of the PD agreement) shows the location of the 3 proposed zoning districts, MU, MF-
R and MF-4 and has assigned maximum density limits as follows: 10 dwelling units per acre in 
the MF-4 zone (Tracts 2A & 5A.1), 20 dwelling units per acre for 32.69 acres of the MF-R zone 
(Tract 1A), 15 dwelling units per acre for 19.31 acres of the MF-R zone (Tract 3A) and 20 
dwelling units per acre in the MU zone (Tracts 4A & 5A.2) The overall development density of 
the Lenhardt Planned Development is proposed at 12.5 dwelling units per acre. This density is 
compatible with existing and proposed city neighborhoods to the east, north and southwest of the 
subject property.  
 
The PD zoning Master Plan indicates the following areas for each zone:  
January 24, 2008    
19.97 acres as MU (Tract 4A & 5A.2)   
50.92 acres as MF-R (Tract 1A & 3A)   
28.08 acres as MF-4 (Tract 2A & 5A.1)   
14.27 acres as Open Space (throughout)  
113.24 Total acres (includes area that may be right-of-ways) 
 
The remaining area is intended for dedication of an easement for the Shiloh Drain that runs along 
the north property line.  
 
The recommended PD agreement also proposes maximum heights for structures in the MU zone 
of 80 feet, in the MF-R zone of 40 feet, and in the MF-4 zone of 34 feet. This will allow 7-story 
structures in the MU zone but the maximum dwelling unit density will limit the total population. 
This may result in additional commercial, retail, office or entertainment space available for a 7-
story structure. For example, there may be 4 stories of commercial, office or retail uses with 2 or 
3 stories of residential units above. The maximum building height in the MU zone will allow the 
Fire Department to bring the 75-foot bucket truck from the Terry Fire Station if necessary. The 
Terry station is 5.5 miles from the subject property. Two other stations would be first responders 
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to a fire – 24th Street West Station 2.6 miles away and the new Station at 54th Street West and 
Grand Avenue 3.2 miles away.   
 
The Fire Department had expressed concern that sprinkler systems and fire apparatus may not be 
able to provide adequate water pressure above the fifth story of structures in the MU zone. The 
location is at the lowest elevation of the Water Supply Zone #3 and water pressure should be 
adequate based on information from the Public Works Department. Water quantity issues will 
likely be alleviated by water storage improvements planned for 2009 and 2013 as shown in the 
Capital Improvement Plan (CIP). The Public Works Department has indicated it is able to enter 
an agreement to provide the Lenhardt Planned Development with up to a maximum of 600,000 
gallons of water per day until the water storage improvements are completed. This amount will 
not accommodate the full-build out population. In addition, commercial, retail, office or 
entertainment uses will also take up some of this proposed maximum water supply. The 
maximum population is estimated at 3,302 (2.34 persons per household in the Billings census 
area). Average daily residential water demand is estimated 219 gallons per person for an average 
daily demand of 723,138 gallons. Peak demand is usually 2.2 times the average daily demand so 
a peak demand daily average would be 1,590,903 gallons per day. These estimates do not include 
water usage for commercial, retail or office uses.  
 
PLANNED DEVELOPMENT AGREEMENT CHANGES 
The Planning Division recommended and the Zoning Commission concurred with several 
changes to be made to the PD agreement. These changes will not materially change the proposed 
density, setbacks, or uses of the subject property but will bring the agreement in to alignment 
with standard practices for Planned Developments. The Zoning Commission recommended 
changes are shown in the PD Agreement (Attachment C) and are detailed below. Where 
language is recommended for deletion it is shown with a line strikethrough (example) and where 
language is recommended for addition it is shown underlined (example).  
 
1. The Planning Staff recommended, and the Zoning Commission did not concur, to eliminate 

Footnotes #1 and #2 as shown on Exhibit B of the PD Agreement (page 61 of 62). Footnotes 
#1 and #2 will allow the “Reviewer”, the person or group appointed by the owners to review 
developments prior to submission to the City, to grant reductions in setbacks of up to 10% 
and grant a zero front setback. This is less than what is specified in Exhibit B – General 
Requirements. This is in opposition to what the City can grant as an administrative change to 
the PD. The Planned Development regulations (BMCC 27-1310) specify the amount and 
type of changes the Zoning Coordinator is allowed to grant as a ministerial action. Granting a 
reduction in setbacks is not an allowed ministerial act. Reductions in setbacks need to go 
through a variance application, even for property within a Planned Development. The Zoning 
Commission heard testimony from Bill Cole, the applicant’s agent, on this matter. Mr. Cole 
stated that even though the Zoning Coordinator may be limited by the regulations in BMCC 
27-1310, this limitation does not apply to other parties. The Zoning Commission therefore 
recommended to leave footnotes #1 and #2 in Exhibit B in place and recommended the 
related legal issues be resolved through discussion with the City Attorney, the City Council 
and the applicant’s agents.  
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2. The Planning Staff recommended and the Zoning Commission concurred that Footnote #7 in 

Exhibit B of the PD Agreement (page 62 of 62) be deleted. The current language states the 
Zoning Coordinator could allow a density increase of 10%. The Planned Development 
regulations (BMCC 27-1310) only allow the Zoning Coordinator to increase the number of 
residential units by 2%. The applicant’s agent, Bill Cole, also concurred with this 
recommended change.  

 
3. In Article IX.A.2., Amendments or Changes (page 52 of 62), the percentage should be 

changed from 5% to 2% for the reasons stated above concerning Footnote #7 in Exhibit B. 
The Zoning Commission and the applicant’s agent concurred with this proposed change.  

4. In Article VI.C. Roof-Top Amenity Areas (page 51 of 62), the City of Billings Building 
Division will need to review most of the types of amenities listed in this section, particularly 
if it involves the installation of any structure. The language can still provide an exemption for 
the “Reviewer”. The Zoning Commission and the applicant’s agent concurred with this 
proposed change.  

 
5. In Article V.B.14 –Design Standards (page 50 of 62), the Fire Department requested that 

language be inserted to reference the International Fire Code, the code now adopted for the 
City of Billings. The Zoning Commission and applicant’s agent concurred with this change.  

 
6. In Article IV.J.8 – Home Occupations (pages 44 & 43 of 62), the Building Official requested 

that language be inserted to notify owners of the building codes that may apply when Home 
Occupations have non-resident employees. The Zoning Commission and the applicant’s 
agent concurred.  

 
7. In regards to Exhibit A of the PD Agreement – Conceptual Master Plan (page 60 of 62), the 

Zoning Commission received testimony from surrounding property owners, the Dyk family 
and Leo Barsanti, that concerned the proposed street layout, in particular the alignment of 
Monad Road. The surrounding owners were concerned that Monad Road be continued on its 
current east to west alignment and not deviate to the north or south as shown on the 
Conceptual Master Plan. Planning Staff stated the Conceptual Master Plan in the PD 
Agreement only shows a proposed layout of streets and action on the PD Agreement would 
not approve or deny the proposed streets including any locations for access to King Avenue 
West or the alignment of Monad Road. The Urban Transportation Plan (UTP) currently 
shows Monad Road continuing west of Shiloh Road as a Collector street. East of Shiloh 
Road, Monad Road is a Minor Arterial street. The primary difference between a Minor 
Arterial and a Collector is the volume of traffic the street is expected to carry. A two-lane 
Minor Arterial has an average daily capacity of 20,400 vehicle trips per day and a two-lane 
Collector has an average daily capacity of 15,800 vehicle trips per day. The Functional 
Classification Map in the UTP shows Monad Road west of Shiloh along the same alignment 
and then deviating to the north above the Lenhardt property to intersect with 44th Street West 
– a proposed north-south Collector street. The alignment, design and construction of Monad 
Road west of Shiloh Road will be reviewed and approved by the City through a subdivision 
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or development agreement that will be necessary for any development to begin on the 
Lenhardt Square property. The Zoning Commission recommended and the applicant’s agent 
concurred to amend the Conceptual Master Plan to eliminate the area shown as right-of-ways 
and add the area to the adjacent underlying zoning districts as developable area. 

 
On February 25, 2008, the applicant’s agent Bill Cole submitted a list of minor corrections and 
revisions to the proposed PD document (Attachment B). Staff has reviewed the proposed 
corrections and revisions and believes the proposed language can be incorporated in to the PD 
document. The proposed corrections do not change the meaning or underlying zoning of the 
proposed PD document.  
The West Billings Neighborhood Plan did envision allowing mixed uses and higher density 
residential uses along arterial streets between major intersections. The proposed Lenhardt Square 
neighborhood does achieve some of these goals listed in the West Billings Neighborhood Plan. 
The PD is sensitive to the adjacent land uses and zoning. The maximum building heights and 
available residential density is compatible with the adopted or proposed land uses in the area. 
The developer has balanced this request to vary from standard zoning district requirements with 
an amenity not otherwise required for other developments. 
 
The Planning Division reviewed the proposed zone change and recommended approval to the 
Zoning Commission based on the attached twelve (12) criteria for zone changes and Section 27-
1303 Planned Development Guidelines. The applicant has prepared a zoning plan that does 
provide compatibility with surrounding properties and does not unduly concentrate population in 
a small area. Reductions in maximum building height and allowable residential densities make 
the development compatible with surrounding land uses. City services capacity is constrained at 
this time to serve this proposed development. City departments will endeavor to create additional 
capacity to accommodate the entire build out of the development in the future.  
 
The Zoning Commission conducted a public hearing on February 5, 2008, and recommended 
approval of the zone change on a 5-0 vote.   
 
ALTERNATIVES ANALYSIS 
The City Council may approve, deny, delay or allow withdrawal of the zone change.  All zone 
changes must be evaluated utilizing the 12 criteria set forth within Section 76-2-304, MCA.  The 
12 criteria and the Zoning Commission’s determinations are listed below.  
 
1. Is the new zoning designed in accordance with the Growth Policy? 

The Growth Policy and the West Billings Neighborhood Plan support higher density 
residential and mixed uses along arterial streets between intersections. The proposed density 
could be supported at this location. Standard density for Residential Multi-family (RMF) 
zoning districts is a maximum of 76 dwelling units per acre. This zone does not limit height, 
however 1.5 parking spaces must be provided for each unit and the maximum lot coverage 
is 55%. The proposed Mixed Use (MU) zone has a maximum density of up to 20 dwelling 
units per acre, or 26% of the maximum residential density in an RMF zone. The Growth 
Policy encourages new development that is compatible and complementary of the 
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surrounding land uses or planned land uses. All of the surrounding zoning districts have 
maximum building heights of 45 feet and maximum lot coverage ranging from 30% to 50%. 
The proposed zoning allows maximum building height in the MU zone of 80 feet and lot 
coverage of 100%. This is compatible and complementary to the surrounding existing and 
proposed land uses.  
 

2. Is the new zoning designed to lessen congestion in the streets? 
The new zoning is not designed to lessen congestion in the streets but does locate zoning 
districts that generate the highest number of vehicle trips on arterial streets that are 
designed to handle the increase in traffic. Traffic impacts have not been identified but 
may be identified in a future Traffic Accessibility Study when a subdivision of one of the 
tracts is submitted or site development occurs. If developed to a maximum residential 
density of 1,411 dwelling units, up to 14,110 new vehicle trips could be generated from 
residential uses. Commercial, retail and office uses will add to the trip generation. The 
Montana Department of Transportation will control access to King Avenue West as well 
as determine what mitigation will be required such as traffic lights, turning lanes or other 
mitigation measures.  
 

3. Will the new zoning secure safety from fire, panic and other dangers? 
The property has public street frontage on King Avenue West and is proposing to extend 
Monad Road from the adjacent property to the east. The zoning master plan shows a 
proposed road layout that jogs the right-of-way for Monad Road to the south after it 
enters Lenhardt Square. There is concern about street continuity for Monad Road, a 
designated collector street west of Shiloh Road. The zoning Master Plan is not the final 
layout of streets and access points for any future development. Those details will be 
finalized in a future subdivision or development agreement. There is some concern about 
providing water for the full build out of the development. Planned water storage 
improvements should mitigate this concern, but may limit the timing of build out of the 
property.   

 
4. Will the new zoning promote health and general welfare? 

The new zoning contains restrictions on uses allowed. In general, this list of allowed uses 
restricts the development of any type of manufacturing. The zoning does allow zero lot 
line setbacks in the Mixed Use zone and higher density. This should not affect the health 
and general welfare.   
 

5. Will the new zoning provide adequate light and air? 
The new zoning provides for sufficient setbacks in the Residential Single Family and 
Multi-Family zoning districts. The Mixed Use zone has a central Common Open Space 
area that will allow for adequate light and air even with zero setbacks for structures and 
100% lot coverage.   

 
6. Will the new zoning prevent overcrowding of land? 
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The new zoning, as do all districts, have limits on the maximum percentage of lot that can 
be covered with structures. In the Residential zoning districts this is proposed at 50% of 
the lot area. The Mixed Use zone allows 100% lot coverage but the central Open Space 
area will mitigate this allowance. In addition, maximum residential densities are proposed 
that will prevent the overcrowding of the land.  
 

7. Will the new zoning avoid undue concentration of population? 
The Residential zones allow single family and multi-family dwellings. The average 
density of the entire parcel will result in approximately 12.5 dwelling units per acre 
(maximum) or a population of 1,411 families. This is a similar density to other existing or 
proposed neighborhoods in the area. The average household in Billings is 2.34 persons 
resulting in a population increase of approximately 3,302 over an estimated 10-year build 
out period. The existing population of this area of Billings is about 9,450.  
 

8. Will the new zoning facilitate the adequate provisions of transportation, water, sewerage, 
schools, parks, fire, police, and other public requirements? 
Transportation:  The new zoning will have an effect on the adjacent streets and 

traffic patterns. A traffic study has not been completed but 
additional traffic analysis to determine how traffic will be 
accommodated must be completed.  

Water and Sewerage:  The City will provide water and sewer service to the property 
and does not have adequate capacity to serve this property at full 
build out at this time. The Urban Planning Study indicates the 
total build out may use more than the remaining capacity for this 
water service zone. The Public Works Department is proposing 
an interim maximum of 600,000 gallons per day until the storage 
improvements are completed.        

Schools and Parks:  There will be an effect on parks and schools from this rezoning. 
The proposed parks will be developed at the time of the 
subdivision and will need to be maintained through the private 
owners association. The school district will be impacted by this 
development. The potential increase in school age population 
will require additional classroom space and staff. This will not be 
off set by an overall increase in mill levy to the School District.  

Fire and Police:  The property is within the Billings Urban Fire Service area. It is 
currently active agriculture land with one existing dwelling. At 
the proposed maximum building height of 80 feet in the MU 
zone, service calls for new buildings in the MU zone may require 
the bucket truck from Fire Station #4 at Terry Park to respond. 
Response time will be greater than otherwise anticipated for 
these structures. Other structures can be protected by apparatus at 
Fire Station #5 on 24th Street West or new Fire Station #7 at 54th 
Street West and Grand Avenue.   
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9. Does the new zoning give reasonable consideration to the character of the district? 
The primary zoning in this area is Planned Development to the east with mixed uses of 
commercial, medical and residential dwellings, Entryway Light Industrial to the south 
with primarily commercial development, and Agriculture Open-Space zoning to the north 
and west with very low density residential uses and active irrigated crop land. The 
proposed density and mixed uses are compatible with the existing and planned land uses 
to the east and south. The King Meadows Subdivision south and west of Lenhardt Square 
does provide for a mix of residential densities including Residential Multi-family-
Restricted (RMF-R) and Community Commercial zoning at the intersection of King 
Avenue West and 48th Street West.  
 

10. Does the new zoning give consideration to peculiar suitability of the property for 
particular uses? 
The subject property is suitable for the requested zoning district.  

 
11. Was the new zoning adopted with a view to conserving the value of buildings? 

The new zoning may alter the value of buildings in the area. There are three parcels of 
land directly east at 4245, 4249 and 4253 King Avenue West that have single family 
homes and the marketability of these properties may be significantly reduced if sold as 
single family homes. These parcels are also bordered by the Village Planned 
Development further east on King Avenue West.  

 
 
 
12. Will the new zoning encourage the most appropriate use of land throughout such county 

or municipal area? 
The new zoning will encourage the most appropriate use of this land in the area for urban 
development. 

 
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the 2003 Growth Policy is discussed in the Alternatives Analysis section of this 
report. 
 
STAKEHOLDERS 
The Zoning Commission conducted a public hearing on February 5, 2008, and forwarded a 
positive recommendation to the City Council by a 5-0 vote. The applicants and agents attended 
the hearing and explained the proposal to the Zoning Commission. Rick Leuthold of 
Engineering, Inc. testified that previous staff concerns with the PD Agreement have been 
addressed and staff forwarded a recommendation of approval. The applicant and the city are 
working on a phased development agreement to address water supply concerns. He asked the 
Zoning Commission to forward a favorable recommendation to the City Council based on the 
amended PD Agreement.  
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Dan McElmurray of VBM Design Studios, Las Vegas, Nevada, and agent for the applicants, 
explained the design criteria, building setbacks and mixture of uses that will apply throughout 
the Lenhardt Square neighborhood. Defining features will include emphasis on the interaction 
with the outdoors through parks, bikeways and linear parkways, vertical mixed uses in the MU 
zone and the provision for central squares as places for residents to gather and have social 
events. The streetscape design standards will be an important feature of the overall development. 
These provisions will be adopted through covenants and enforced through the owners 
association.  
 
Allan Lenhardt, an owner, introduced the other property owners, Jan Rehberg and Lorraine 
Newman, to the Zoning Commission. He asked the Commission to forward a favorable 
recommendation to the City Council.  
 
Bill Cole of the Cole Law Firm, and agent for the applicants, presented his written testimony to 
the Zoning Commission for consideration. He asked the Commission to allow Footnotes #1 & #2 
in Exhibit B of the PD Agreement to remain in place and allow the City Attorney, the City 
Council and himself to discuss the legal issues surrounding variations from the PD Agreement. 
Mr. Cole explained this zoning proposal will be setting the best example of implementation of 
the West Billings Neighborhood Plan since the plan was adopted in 2001. The proposal allows 
higher density housing near the intersection of arterial streets, successfully mixes uses to allow a 
neighborhood where residents can live, work, play and shop. The key elements of the West 
Billings Neighborhood Plan, especially for areas west of Shiloh Road, were to not allow strip 
development or low-density residential subdivisions. This proposal meets those goals of the plan. 
Mr. Cole asked the Commission for a favorable recommendation.  
 
Bruce McIntyre, Billings Chamber of Commerce, testified in favor of the proposed zone change. 
He stated that the improvements to Shiloh Road will begin in about 18 months and this and 
similar developments should be allowed to go forward to take advantage of those improvements. 
Mr. McIntyre asked the Commission to recommend approval.  
 
Mr. Leo Barsanti, Vice-Chair of the West End Task Force, testified against the proposed 
alignment of Monad Road as shown on the Conceptual Master Plan. He was concerned that West 
Billings keep as many arterial streets as possible and not dead-end these streets unnecessarily. He 
stated there were examples of this throughout the city including the dead-end of Poly Drive at 
38th Street West, and the dead-end 24th Street West at Colton. He asked the Commission to 
resolve the issue of street alignments and not forward the Conceptual Master Plan as shown in 
the PD Agreement.  
 
Rick Leuthold provided rebuttal to Mr. Barsanti’s testimony regarding the proposed streets. He 
stated the Conceptual Master Plan is not a plat, so the road details must be worked out through a 
subdivision or development agreement. He stated the city has adopted a Transportation Plan that 
does not continue every half-section minor arterial street. Monad Road west of Shiloh is 
designated a Collector and could vary from its alignment. He stated he would not want Monad 
Road to continue all the way through to 48th Street West and dead-end near where the School 
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District owns property for a new high school. This would make Monad Road a potential drag 
strip in the future.  
 
Commission Member Ed Workman asked why the concept drawings shown to the Commission 
did not show buildings 80-feet tall if that was the proposed maximum building height in the MU 
zone. Mr. Leuthold responded that most buildings in the MU zone will be less than 80-feet but 
the concept is to mix the uses within a single structure. The owners do not have a proposal yet to 
build any development in the MU zone.  
 
There was no further testimony and Zoning Commission closed the public hearing.    
 
RECOMMENDATION 
The Zoning Commission recommends by a 5-0 vote that the City Council approve Zone Change 
#829 and adopt the determinations of the 12 criteria, as discussed within this report.   
 
ATTACHMENTS:  
A: Surrounding Zoning 
B: Proposed minor amendments to the Planned Development Agreement: February 25, 2008  
C:   Ordinance and Planned Development Agreement  

 
 
 
 
 
 



 
  
 

__/____ Page 286 of 341 

ATTACHMENT A 
Surrounding Zoning – Zone Change #829 

 

Lenhardt Square 
Subject Property 

Ag-Open 
Zoning 

Entryway Light Industrial 
King Ave West 

Shiloh Road 
The Village PD 

R-96 

Ag-
Suburban 

R-70 
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ATTACHMENT B 
Proposed Minor Amendments to the Planned Development Agreement: February 25, 2008 

 
The following minor changes have been made to the proposed planned development agreement 
since review by the Zoning Commission and distribution of the February 25, 2008, staff report to 
the City Council members.  Page numbers referenced below refer to the page number of in this 
Planning Division staff report.  
 
Page 20 of 62, Recitals 

Legal Description – certificate of survey number added  
 
Page 24 of 62 

Article II – Definitions 
  B.1 “Master Common Areas” Lines 2 and 3 
   “owed” changed to “owned” 
  B.2. “Developer Common Areas” Line 2 
   “owed” changed to “owned” 
 
Page 26 of 62 

Article II – Definitions 
  O. Owners Association Line 4 
   “with” changed to “within” 
 
Page 27 of 62 

Article II – Definitions 
V. Tract.  “Tract(s)” means one or more of Tracts 1A through 5A of Certificate of Survey 
No. 2063 Amended.  Parcels in Tract 5A designated on the Master Plan by a number (e.g., Tracts 
5A, Parcel 1 and Parcel 2, hereafter “Tract 5A.1” and “Tract 5A.2”) are conceptual only and are 
depicted on the Master Plan for zoning and planning purposes only.  Parcels in Tract 5A 
designated by a number are not legally distinct parcels and may not be separately conveyed or 
transferred.  If the exterior boundaries of any Tract or any parcel in Tract 5A are changed for any 
reason, including, but not limited to, as a result of replatting, road dedication, or boundary line 
adjustment, any reference herein to a particular Tract or parcel shall be deemed to instead apply 
to that successor Tract or parcel that most closely approximates the boundaries, location, size and 
character of the Tract or parcel originally referenced in this Agreement and depicted on the 
Master Plan attached hereto.  Nothing in this paragraph shall prohibit the parties or their 
successors in interest from specifically amending this Agreement or the Master Plan, seeking a 
variance, or pursuing other zone change procedures in accordance with Article IX to specifically 
address any issue created as a result of a change in the external boundaries of any Tract or parcel. 
 
Page 28 of 62 

Article IV – Use Restrictions 
 A. Land Use Restrictions Generally.  Tracts in LENHARDT SQUARE 

shall be located and classified by zone as described below. In the event that the external 

Deleted: C.O.S. __________

Deleted: follows

Deleted: :
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boundaries of any Tract changes for any reason, including, but not limited to, as a result of 
replatting, road dedication, or boundary line adjustment, the zoning classification and other 
Tract-specific restrictions described in this Agreement that were applicable to the area where the 
change occurred shall also be deemed to have changed so that the area has the same zoning 
classification and restrictions as the successor Tract of which the area becomes a part.  Nothing 
in this paragraph shall prohibit the parties or their successors in interest from specifically 
amending this Agreement or the Master Plan, seeking a variance, or pursuing other zone change 
procedures in accordance with Article IX to specifically address any issue created as a result of a 
change in the external boundaries of any Tract. 
 
Page 48 of 62 

Article V – Intrastructure and Tract Development Standards 
  B.6 Average Density Limits.  The number of residential Dwelling Units shall not 
exceed the maximum density-per-acre limits set forth in Exhibit B.  For purposes of determining 
compliance with this requirement, the total number of residential Dwelling Units in the subject 
Tract or parcel of the development shall be divided by the gross acres of the Tract or parcel 
excluding any open space/pathways set aside in such Tract or parcel pursuant to the Master Plan.  
Average density limits shall be . . . . 

Article V – Intrastructure and Tract Development Standards 
  B.7 Landscaped Green Belts Along King Avenue, C/S 2064, C/S 3125 and 
C/S1400.  A minimum twenty (20) foot wide landscaped green belt shall be maintained inside 
the south property line of all Units in Tracts 1A, 4A, and 5A adjoining King Avenue.  A 
minimum fifteen (15) foot wide 
 
Page 52 of 62 

Article IX – Amendments and Variances 
  A.2  After “Increase the number of residential units greater than two (2) percent” 
add “above those approved pursuant to Exhibit B.” 
 
Page 61 of 62 
 Exhibit B – General Requirements 
  Line 14, Setback Requirements – After “From Linear Parkway” deleted “closest 
to building” 

Line 15 – Deleted “56 ft.” 
Deleted footnote 1 
Footnote 2 becomes Footnote 1, revised to read:  “If not inconsistent with the Master 

Design Guidelines and upon approval of the Reviewer, the front setback from any Linear Parkway may be 
reduced to less than 5 feet, provided the structure is a minimum of 5 feet from any hard surface walkway or 
bikeway in the Linear Parkway.” 

Footnote 3 becomes Footnote 2, revised to read:  “Staggered building facades and 
angled placement of structures relative to the front lot line are encouraged in all zones.  The minimum 
setback requirement in the MF-4 zone is also a maximum setback or “build-to” requirement.   In that zone 
at least 20% of the façade must be at the setback line (from the street right-of-way and Linear Parkway) if 
the structure is oriented parallel to the street.  If the structure is oriented at an angle to the street, at least one 
structural corner of the structure must be located at the setback line.” 

Deleted:  an “acre” shall be the gross 
acreage of the development less the area 
actually devoted to the open space and 
public roads conceptually depicted on the 
Master Plan.

Deleted: A minimum twenty (20) foot 
wide landscaped green belt shall be 
maintained inside the south property line 
of Tract 4A adjoining King Avenue.  

Deleted: Pursuant to

Deleted: 0

Deleted: allowed

Deleted: ;

Deleted: one structural corner of 
structure must be at setback line if set at 
angle, while

Deleted: for 

Deleted: staggered parallel placement
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ATTACHMENT C 
Zone Change #829 

ORDINANCE NO. 08-________ 
AN ORDINANCE AMENDING THE ZONE CLASSIFICATION 
FOR TRACTS 1 THROUGH 5 OF CERTIFICATE OF 
SURVEY 2063, A 113.29 ACRE PARCEL OF LAND. 

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Sections 27-302 and 
27-1502, BMCC, provide for amendment to the City Zoning Map from time to time.  The 
City Zoning Commission and staff have reviewed the proposed zoning for the real 
property hereinafter described.  The Zoning Commission and staff have considered the 
twelve (12) criteria required by Title 76, Chapter 2, Part 3, MCA.  The recommendations 
of the Zoning Commission and staff have been submitted to the City Council, and the 
City Council, in due deliberation, has considered the twelve (12) criteria required by 
state law.   
 
 2. DESCRIPTION. A tract of land known as Tracts 1 through 5 of 
Certificate of Survey 2063 a 113.2 9 acre parcel of land is presently zoned Agriculture 
Open-Space (A-1) and is shown on the official zoning maps within this zone. 
 
 3. ZONE AMENDMENT.   The official zoning map is hereby amended 
and the zoning on Tracts 1 through 5 of Certificate of Survey 2063 is hereby 
changed from Agriculture Open-Space to Planned Development and from the 
effective date of this ordinance, shall be subject to all the rules and regulations 
pertaining to Planned Development as set out in the Billings, Montana City Code and 
by the Lenhardt Square Planned Development Agreement attached as Exhibit A to this 
ordinance. 
  
 4. REPEALER. All ordinances or parts of ordinances in conflict herewith are 
hereby repealed. 
 
 5. EFFECTIVE DATE. This ordinance shall be effective from and after final 
passage and as provided by law. 
 
 PASSED by the City Council on first reading April 14, 2008. 
 
 PASSED, ADOPTED AND APPROVED on second reading April 28, 2008. 
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      CITY OF BILLINGS: 
 
      BY:       
            Ron Tussing, Mayor 
 
ATTEST: 
 
BY: ________________________ 
Cari Martin, City Clerk 
 
ZC#829 – Lenhardt Square Planned Development  
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Exhibit A  
PLANNED DEVELOPMENT AGREEMENT FOR 

 
LENHARDT SQUARE 

 
 
 
 
 
 
 
 
 

By and between: 
 

LENHARDT PROPERTY, LP, LENHARDT FARM, LLC, LENHARDT 
ENTERPRISES, LLC 

 
and 

 
THE CITY OF BILLINGS, MONTANA 
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PLANNED DEVELOPMENT AGREEMENT FOR 
LENHARDT SQUARE 

 
 

This PLANNED DEVELOPMENT AGREEMENT FOR LENHARDT SQUARE 
(“Agreement” or “PDA”) is made and entered into this          day of    , 2008, 
by and between tenants in common LENHARDT PROPERTY, LP, a Montana limited 
partnership, of 4035 Cedarbrook Court, Bellingham, Washington 98229-5007, LENHARDT 
FARM LLC, of 240 East Drive, Baton Rouge, Louisiana 70806, and LENHARDT 
ENTERPRISES, LLC, of 4401 Highway 3, Billings, Montana 59106 (collectively “Founders”), 
and the CITY OF BILLINGS, a Montana municipality (“the City”), of 210 North 27th Street, 
Billings, Montana 59101. 

 
RECITALS 

 
NOW WHEREAS: 

 
1.  Founders own as tenants in common approximately 114 acres of real property in 

Billings, Montana, more particularly described as: 
 

Tracts 1A, 2A, 3A, 4A, 5A of Certificate of Survey ________ according to the 
official plat thereof on file and of record in the office of the Clerk and Recorder of 
Yellowstone County, Montana as Document Number _______________.   

 
The foregoing property, which has been owned and farmed by the Lenhardt family for many 
decades, shall hereafter be known collectively as “LENHARDT SQUARE.”  The five individual 
parcels that make up the Lenhardt farm shall hereafter be known as the “Tracts” or, if referred to 
individually, as a “Tract.”  
 

2. In furtherance of their plan to liquidate the property and terminate their co-
tenancy relationship, the Founders desire to place certain building and use restrictions on the 
property within LENHARDT SQUARE, specify certain land use and design regulations for 
LENHARDT SQUARE, and establish a pattern of development that is consistent with Lenhardt 
family values and that protects the value of the investment property being liquidated. 
 

3. In 2001 the City of Billings and Yellowstone County adopted a neighborhood 
plan titled the “West Billings Plan.”  The purpose of the plan was to establish development 
guidelines in West Billings “to meet the community’s shared vision for the future of West 
Billings, enabling it to thrive on growth and change through innovative, aesthetic land use and 
responsible development” (page 1).  The West Billings Plan established these policy goals, 
among others, for future development in the West Billings area: 

 
• Recognition that it is not desirable for West Billings to develop with a low-
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density, rural character (p. 14); 
• More compact development patterns are desirable because they make full use of 

urban services, offer cost-effective infrastructure, and hold down costs to the 
taxpayer (p. 15); 

• Concentrate multi-family, office, and non-retail uses between commercial nodes 
along arterial streets (p. 17); 

• Provide opportunities for a mix of housing types and mixed-use development by 
encouraging planned unit developments (pp. 22, 24); 

• Increase residential densities and promote medium and high-density residential 
development within walking distance to commercial centers, medical facilities, 
and recreational amenities (pp. 21, 23); 

• Link pedestrian-friendly residential, commercial, mixed-use, and park areas 
through a linear open space network, subdivision entryways, and special arterial 
treatments (p. 38); 

• Create commercial developments with unique, identifiable focal points such as 
parks and linear open space (p. 38). 

 
4. The City of Billings is growing to the west, adding more commercial and 

professional businesses.  By providing convenient, nearby living opportunities for employees, 
our community can reduce the cost of constructing roads, sewers, and other infrastructure and 
consume fewer scarce natural resources. 
 

5. The Shiloh Interchange and Shiloh Road have created a major new entryway into 
Billings that provides convenient access for commuters and visitors coming from Montana 
communities to the west and Wyoming communities to the south, leading to increased 
commercial growth along the King Avenue and Shiloh Road corridors.    

 
6. LENHARDT SQUARE is located near what will likely become the most 

important new commercial area in Billings.  In 2001 the City approved Montana Sapphire 
Subdivision, a 65-acre commercial development located on the southwest corner of the King 
Avenue/Shiloh Road intersection and southeast of LENHARDT SQUARE.  In 2004 the City 
approved the Planned Development Agreement for The Village, a planned unit development 
managed by St. Vincent Healthcare Foundation, Inc. located on the northwest corner of the King 
Avenue/Shiloh Road intersection and directly to the east and adjacent to LENHARDT 
SQUARE. The Village will be a quality, mixed-use development with commercial, clinical, 
medical, and residential uses.  In July 2007 the City approved a petition to annex the 164 acre 
Western Sky Subdivision located on the south side of King Avenue immediately south of 
LENHARDT SQUARE.  This subdivision is being re-platted as King Meadows Subdivision and 
will consist of small single family lots and also provide for multi-family development.  Lastly, 
the City is currently in the process of reviewing an application for approval of Shiloh Crossing 
Subdivision, which, if approved, will be a 74-acre commercial development on the southeast 
corner of the King Avenue and Shiloh Road intersection that is intended to house a large retail 
mall.   
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7. The increasing cost of residential lot development and single family housing 

construction makes quality single family housing cost-prohibitive for many young professionals, 
working families and retired seniors, many of whom will be working in the emerging 
commercial districts along King Avenue and Shiloh Road and/or seeking convenient access to 
medical services provided in The Village.  

 
8. Founders desire to provide an opportunity for future development consistent with 

the West Billings Plan that will accommodate a variety of residential living opportunities and 
necessary services to support the increased commercial development occurring on the west end 
of Billings; encourage pedestrian and non-motorized interconnectivity; promote densities that 
economically support the extension of city services; and utilize economies of scale to increase 
the affordability of residential housing in West Billings. 

 
9. Founders enter into this Agreement with the City to ensure that LENHARDT 

SQUARE will be developed and maintained in a manner that is complementary to the 
neighborhood and other planned developments in the area, including The Village, and that will 
protect the value of any property of Founders that remains undeveloped. 
 

10. Founders seek the City's approval of the LENHARDT SQUARE planned 
development zoning district described in this Agreement in accordance with Unified Zoning 
Regulations Sec. 27-1301 through 27-1310. 

 
NOW THEREFORE, the undersigned hereby establish and declare the following plan for 

LENHARDT SQUARE, including such restrictions and protective covenants as set forth herein 
that shall apply to all of the real estate described hereinabove, shall bind all of the present and 
future property owners of such real estate, and shall run with the land. 

 
 

AGREEMENT 
 

ARTICLE I – PURPOSES 
 

A. Neighborhood Compatibility and Complementary Features.  The planned 
development zoning district described in this Agreement is intended to provide an opportunity 
for future development that will create an attractive and functional neighborhood with a variety 
of living opportunities in close proximity to the growing commercial development on the west 
end of Billings.  It will include planned circulation patterns to encourage pedestrian access and 
reduce vehicular congestion and pedestrian/vehicular conflicts.  LENHARDT SQUARE will 
create livable residential areas with necessary services and businesses within walking distance of 
each other and adjacent residential and commercial areas.  It will provide connectivity to other 
adjacent neighborhoods of West Billings as they develop, and complement the existing planned 
developments in the area. 
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B. Flexibility for Future Development.  This Agreement and the development it 
describes shall permit flexibility to meet the demands of the residential, commercial, and health 
care markets as they change over time.  In accordance with that goal, this Agreement is designed 
and intended to afford the future Developer of each Tract within LENHARDT SQUARE latitude 
to design and construct future development in a way that meets the needs and desires of the time 
while still ensuring sound development for the benefit of the Founders’ remaining Tracts and the 
neighborhood generally. 
 

C. Specific Goals for Tract Development.  The parties enter into this Agreement to 
accomplish the purposes set forth herein and further the following additional objectives of 
LENHARDT SQUARE: 
 

1. To provide for an appealing architectural arrangement of buildings and 
spaces through the use of a wide variety of living opportunities, architectural sizing, and 
residential services; 

 
2. To provide for ample but not excessive off-street parking that is well 

screened and landscaped and that incorporates multilevel parking where feasible; 
 

3. To provide for well-configured squares, plazas, walkways, bikeways, 
greens/commons, landscaped streets and parks that are woven into the pattern of the 
entire development and dedicated to collective social activity, recreation, and visual 
enjoyment; 

 
4. To require attractive landscaping beneficial to residents and the 

community; 
 

5. To provide for a pedestrian-friendly and bicycle-friendly environment; 
 

6. To facilitate and foster complementary uses serving the needs of the 
residential, commercial, professional and medical community in the area; 

 
7. To promote a unique, attractive, and distinctive mixed-use development; 

 
8. To promote and assist in the orderly development of LENHARDT 

SQUARE and the west end of Billings; 
 

9. To encourage creativity in design, quality, and character of new 
development; and  

 
10. To minimize adverse aesthetic impacts associated with excessive lighting, 

signage, parking and other design features. 
 

D. Consistency with Overall Community Goals.  The parties understand, 
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acknowledge and agree that this plan for LENHARDT SQUARE includes and promotes 
consideration of the following: 
 

1. Creating a planned development zone that permits single family, small and 
large scale multi-family, and residential-commercial mixed-use development uses in 
proximity to one another, while protecting and respecting the character and quality of 
adjacent uses; 

 
2. Increasing urban densities to utilize land use efficiencies and economies to 

slow suburban sprawl;  
 

3. Encouraging flexibility in design and use of mixed-use and residential 
zones to allow for economy, convenience, variety, and amenity; 

 
4. Enhancing the aesthetics of the increasingly commercialized King Avenue 

and Shiloh Road corridors;  
 
5. Ensuring adequate provision of public services such as water, sewer, 

public safety, public parks, open space, storm water control, and vehicular and 
pedestrian-bicycle circulation; and 

 
6. Reducing traffic congestion and degradation of the existing air quality. 

 
 

ARTICLE II – DEFINITIONS 
 

All terms used herein shall have the same definition and meaning as specified in the 
Unified Zoning Regulations and the City of Billings Municipal Code unless a contrary definition 
or meaning is provided herein either expressly or by implication.  The following definitions shall 
apply to this PDA: 

 
A. Annexation Agreement.  “Annexation Agreement” refers to the Annexation 

Agreement for Lenhardt Square executed by Founders and the City in conjunction with this 
Agreement. 

 
B. Common Areas.  “Common Areas” means any property or facility that the 

Master Association or an Owners Association owns or in which it otherwise holds possessory or 
use rights or owes maintenance obligations for the common use or benefit of more than one Unit 
in LENHARDT SQUARE.  Common Areas may include but are not limited to open spaces, 
green roofs, park areas, Linear Parkways and pocket parks, gardens, athletic fields, open space 
corridors, bike trails, sidewalks, walking paths, exercise or play areas or other recreational 
facilities, sitting areas, picnic areas, roundabout centers, landscaped entryways, indoor or outdoor 
gathering places and community centers.  Common Areas may include both public or private 
parks, sidewalks, and other facilities.  Common Areas do not include prohibited competitive 
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sporting facilities described in Article IV.J.9. 
 
 1. “Master Common Areas” means those Common Areas established in the 

Master Plan for LENHARDT SQUARE that are owed by, or the possessory or use rights are 
held or maintenance obligation are owed by, the Master Association.  Master Common Areas 
have been defined by approximate size, general location, and intended purpose.  Actual size, 
location, size, improvements and purpose shall be established by Developers during the platting 
process for each Tract, subject to the approval and consent of the Reviewer. 

 
 2. “Developer Common Areas” means those Common Areas that are 

owned by, or the possessory or use rights are held or maintenance obligations are owed by, an 
Owners Association. 
 

C. Conditions, Covenants, and Restrictions.  The “Conditions, Covenants, and 
Restrictions” (also referred to as the “CCRs”) means those conditions, covenants, and restrictions 
recorded against all or any part of the real property in LENHARDT SQUARE by Founders as 
the Declarant.  

 
 D. Developer.   “Developer” means any person or entity who purchases a Tract or 
any portion of a Tract within LENHARDT SQUARE from Founders or their successors in 
interest for further subdivision, development, or resale in the ordinary course of business or for 
investment purposes.  
 
 E. Dwelling Unit.  “Dwelling Unit” means one (1) or more rooms designed for or 
occupied by one (1) family for living or sleeping purposes and may contain kitchen and/or 
bathroom facilities for use solely by one (1) family.  All rooms comprising a Dwelling Unit shall 
have access through an interior door to other parts of the Dwelling Unit.  A studio/efficiency 
apartment constitutes a Dwelling Unit. 
 

F. Founders.  “Founders” means Lenhardt Property, L.P., Lenhardt Farm, L.L.C., 
and Lenhardt Enterprises, L.L.C., co-tenants and co-owners of LENHARDT SQUARE.  Any 
rights inuring to Founders under this Agreement shall be exercised by Founders jointly, and if 
any action is permitted or required by Founders hereunder said action shall only be effective if 
all Founders join in and none dissent from the subject action. 

 
G. Green Roof.  “Green Roof” means an engineered roofing system that allows for 

the propagation of rooftop vegetation and the retention or detention of storm water while 
maintaining the integrity of the roof structure and membrane.  A Green Roof may be intended for 
exclusively decorative and environmental purposes with a shallow planting medium and a 
substrate depth ranging between approximately two inches and six inches and weighing between 
approximately 165 pounds and 375 bounds per square yard, designed to accommodate hardy, 
low height, drought resistant plant species.  Alternatively, a Green Roof may be designed to 
accommodate deeper planting media, irrigation systems, complex landscaping features, and a 
broad range of plant species, and may be designed to support human occupant loads.   
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H. Home Occupation.  “Home Occupation” shall have the same meaning as that 

phrase has in the Unified Zoning Regulations (Sec. 27-606) and shall be subject to the same 
restrictions described therein except as provided in Article IV.J.8.   
 

I.   Linear Parkways.  “Linear Parkways” means those Master Common Areas 
depicted on Exhibit A that are linear open spaces containing developed bikeways, pathways, or 
pedestrian trails that are intended to provide alternative means of non-motorized transportation 
within LENHARDT SQUARE and connections to adjacent properties.   

 
J. Lot.  “Lot” means a portion of LENHARDT SQUARE depicted as a separately 

identified parcel of land on a recorded subdivision plat or survey other than a Tract owned by 
Founders that may be independently owned and conveyed. The term refers to the land, as 
opposed to any structures or other improvements on the Lot.  Multiple Dwelling Units may be 
located on one Lot.  The term does not include Common Areas, as defined above, or property 
dedicated to the public.   
 
 K.  Master Association.  “Master Association” means the association established by 
Founders to own, operate and/or maintain the various Master Common Areas and improvements 
and to administer and enforce the CCRs and other governing documents pertaining to 
LENHARDT SQUARE. 
 
 L. Master Design Guidelines.  “Master Design Guidelines “ means the design 
standards and architectural and aesthetic guidelines adopted pursuant to the CCRs, as they may 
be amended, which govern construction, modification, and maintenance of Common Areas and 
Units, including structures, landscaping, and other improvements.   
 

M. Master Plan.  “Master Plan” means a concept plan and drawing showing existing 
Tracts and zoning as well as proposed streets, access points, Common Areas and other site 
improvements intended for LENHARDT SQUARE.  The details depicted in the Master Plan are 
conceptual in nature and may be further refined by subsequent platting or amendment of this 
Agreement.  The current Master Plan of LENHARDT SQUARE is attached to this Agreement 
and marked “Exhibit A.”  
 
 N. Mixed-Use.  “Mixed-use” refers to the mixing of different land uses – residential, 
retail, employment, entertainment, lodging, civic, cultural, etc. – in one relatively discrete area 
featuring stacked uses in low to mid-rise buildings, arranged along streets and around public 
squares or other open spaces.  Mixed-used developments have these additional characteristics: 
 

1. The development promotes synergy of uses and a sense of place featuring 
an integrated, interactive community with its own recognizable identity, focused on one 
or more central community features or land uses and dedicated to collective social 
activity and common, but diverse, business interests; 
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2. The development includes within the mixed-use area three or more 
different, significant uses such as retail, entertainment, office, medical, residential, hotel, 
civic, cultural, and/or recreational that are complementary and together promote a sense 
of community, but at least one of which is residential; and 

 
3. The development includes uninterrupted pedestrian connections and other 

physical and functional components that promote integration of community businesses, 
residential and civic elements to create a mutually supportive community and efficient 
and intensive use of land. 

 
 O. Owners Association.  “Owners Association” means an association of owners of 
property within a portion of LENHARDT SQUARE, other than the Master Association, 
established by a Developer to administer additional covenants applicable to that particular area, 
and/or to own, operate and/or maintain any Developer Common Areas with the area, including 
but not limited to associations of owners of Units, business properties, condominiums, 
townhomes, or single family homes.    
 

P. Pocket Park.  “Pocket Park” means a small park that is approximately one-half 
(1/2) of an acre or smaller. 
 

Q. The Reviewer.  “The Reviewer” means that person, entity, or committee 
appointed by Founders that shall have all of the rights, duties and responsibilities assigned to the 
Reviewer in this Agreement and the CCRs, including but not limited to the review and approval 
or denial of the design and planning elements of all subsequent development of Tracts and 
subdivision plats filed for property within LENHARDT SQUARE.   
 

R. Shiloh Drain.  “Shiloh Drain” means the lateral drainage ditch that lies within the 
boundaries of the Shiloh Drain Easement Area shown on Exhibit A. 

 
S. Shiloh Drain Easement Area.  The “Shiloh Drain Easement Area” means the 

easement within which the Shiloh Drain is located on the north property line of LENHARDT 
SQUARE as depicted on Exhibit A hereto. 

 
T. Small In Scale.  “Small in scale” means a retail, professional or other commercial 

space not exceeding 8,000 square feet in total floor space on all levels. 
 
 U. Special Review Approval.  “Special Review Approval” means approval by the 
City of Billings pursuant to the Special Review Approval process established in Sections 27-613 
and 27-1503 of the Unified Zoning Regulations and as modified by this Agreement, including 
approval by the Reviewer in its discretion. 
 
 V. Tract.  “Tract(s)” means one or more of Tracts 1A through 5A of C.O.S. 
__________.  Parcels in Tract 5A designated on the Master Plan by a number (e.g., Tracts 5A, 
Parcel 1 and Parcel 2, hereafter “Tract 5A.1” and “Tract 5A.2”) are conceptual only and are 
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depicted on the Master Plan for zoning and planning purposes only.  Parcels designated by a 
number are not legally distinct parcels and may not be separately conveyed or transferred. 
 
 W. Unified Zoning Regulations.  “Unified Zoning Regulations” means the Unified 
Zoning Regulations of the City of Billings, Yellowstone County Jurisdictional Area. 
 

X. Unit.  “Unit” means a portion of LENHARDT SQUARE depicted as a separately 
identified Lot, parcel or condominium on a recorded subdivision plat or survey that may be 
independently owned and conveyed. The term “Unit” refers to the land, if any, that is part of the 
Unit, as well as to any structures or other improvements on the Unit.  In the case of a structure 
containing multiple dwellings that may be independently owned and conveyed, each such 
dwelling shall be deemed to be a separate Unit.  A parcel of land is considered a single Unit until 
a subdivision plat or survey is recorded subdividing it into more than one Unit.  The term does 
not include Common Areas, as defined above, or property dedicated to the public.  

 
Y. Unit Owner.  “Unit Owner” means the owner of a Unit within one of the Tracts 

in LENHARDT SQUARE. 
 
 

ARTICLE III – BINDING EFFECT 
 

A.  Persons Bound by this Agreement.  The City of Billings and all individuals, 
corporations, or other entities who presently have or shall hereafter acquire any interest in and to 
any of the real property within LENHARDT SQUARE shall be held to agree to all of the terms 
of this Agreement, and all such individuals, corporations, and other entities, as well as their heirs, 
devisees, successors, assigns, tenants, trustees, mortgagees and other persons claiming under 
them shall be bound by this Agreement. 
 
 B. Founders.  Any obligations of Founders arising under this Agreement shall be 
binding upon all of the Founders jointly, and all rights inuring to Founders under this Agreement 
shall be exercised by Founders jointly.  If any action is permitted or required by Founders 
hereunder said action shall only be effective if all Founders join in and none dissent from the 
subject action.    
 
 

ARTICLE IV – USE RESTRICTIONS 
 

A. Land Use Restrictions Generally.  Tracts in LENHARDT SQUARE shall be 
located and classified by zone as follows: 

 
1. Tracts 1A and 3A – Residential Multi-Family-Restricted (MF-R).  

Tracts 1A and 3A are located, respectively, along the east border and in the center of 
LENHARDT SQUARE as shown on Exhibit “A” hereto.  The use of the Lots in Tracts 
1A and 3A is contemplated to be multi-family residential in scale and character.  These 



 
  

 303

tracts are intended primarily to accommodate apartments, townhomes, condominiums, 
and other multi-family and attached single-family complexes and uses permitted in the 
Residential Multi-Family-Restricted Zoning District as defined in the Unified Zoning 
Regulations; however, single family residences are permitted.  Additional requirements 
for multi-family Units in Tracts 1A and 3A are set forth in Exhibit “B.”   

 
2. Tract 4A and Tract 5A.2 – Mixed-Use (MU).  Tracts 4A and 5A.2 are 

located, respectively, on the southern and western borders of LENHARDT SQUARE 
near King Avenue West as shown on Exhibit “A.”  Tracts 4A and 5A.2 are designed for 
residential and complementary commercial uses as further described in the definition of 
“mixed-use” found in Article II, including, but not limited to, in-home and small-scale 
professional and retail space.  These tracts may be developed as a combination 
residential-commercial-cultural center with retail activities conducted in a unified 
development designed to serve the residential Dwelling Units in the Tract and 
surrounding neighborhood with shopping facilities consisting of convenience, retail and 
personal service establishments that secure their principal trade by supplying the daily 
needs of the neighboring population.  Multi-family residential uses are also permitted.   

 
3. Tract 5A.1 and Tract 2A – Residential Single Family and Residential 

Multi-Family (Four-Plex) (MF-4).  Tract 5A.1 is located along the northwest border 
and Tract 2A is located along the northern border of LENHARDT SQUARE as shown on 
Exhibit “A.”  Use of the Lots in Tracts 5A.1 and 5 is contemplated to be residential in 
nature, including single family dwellings and multi-family structures containing up to 
four Dwelling Units.   

 
 B. Procedure for Obtaining Reviewer Approval; Mixed-Use Requirements.  

Any Developer of property in LENHARDT SQUARE shall obtain the written approval 
of the Reviewer prior to submitting any application for subdivision, zone change, 
building permit, or design approval of any kind to the City or any other government 
authority.  The City shall not accept any such application unless the Developer first 
presents written evidence of the Reviewer’s approval.  Neither the Reviewer nor the City 
shall approve the Developer’s application unless the proposed development complies 
with the requirements of this Agreement.  Any development proposed for Tract 4A or 
Tract 5A.2 shall be mixed-use in character as described in this Agreement.  In making 
this determination the Reviewer and the City shall examine the plan for development of 
all property proposed for development by the Developer in the two tracts.  An individual 
structure or Lot may be devoted to a single use that is not mixed-use as long as the 
Reviewer determines in its discretion that the Developer’s project as a whole satisfies the 
mixed-use requirements of this Agreement and: 

 
1. There is or will be sufficient residential, commercial, professional, or 

other non-residential uses included in the subject structure or on other nearby Lots that 
are part of the Developer’s project to preserve and promote the mixed-use character of 
the project and Tracts 4A and 5A.2 intended by this Agreement; and 
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2. The Developer’s project will otherwise comply with all other requirements 

of this Agreement.   
 

C. Permitted and Prohibited Uses – Generally.  Lots in each of the Tracts 
identified below may be used for any of the uses specifically permitted below.  Lots in each of 
the Tracts identified below may not be used for any of the uses specifically prohibited.  If a use is 
neither specifically permitted, specifically prohibited, or specifically subject to special review, 
the zoning coordinator shall determine whether the use is permitted or prohibited or subject to 
special review by determining whether it is most closely analogous to a use that is specifically 
permitted, prohibited, or subject to special review.  The decision of the zoning coordinator shall 
not become effective until it has been reviewed and approved by the Reviewer. 
 

D. Permitted Uses – Tracts 1A and 3A (MF-R).  Units in Tracts 1A and 3A, unless 
otherwise prohibited herein, may be used for any of the following uses: 
 

1. Accessory uses and detached structures (other than garages) less than 300 
square feet in size that are associated with a permitted principal structure, subject to the 
additional allowances and requirements of Article V.B.9 of this Agreement. 

 
2. Assisted living facilities serving up to eight (8) persons; 
 
3. Bus stops; 
 
4. Common Areas; 

 
5. Community center; 

 
6. Community residential facility as defined by Unified Zoning Regulations;  
 
7. Garages, subject to size limitations described in Article V.B.4.(d); 
 
8. Health clubs, spas, gymnasiums, and other recreational facilities if part of 

a residential building or multi-family residential complex; 
 

9. Home occupations; 
 

10. Family day care home serving up to 6 children or adults; 
 

11. Multi-family or attached dwellings including apartments, residential 
suites, condominiums, townhomes and other multiplex housing units; 

 
12. Single family residential uses; 
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13. Any use that is permitted in a residential zoning district pursuant to the 
Unified Zoning Regulations, provided such use is not otherwise limited or prohibited 
herein and is approved by the Reviewer. 

 
E. Permitted Uses – Tract 4A and Tract 5A.2 (Mixed-Use).  Units in Tract 4A 

and Tract 5A.2, unless otherwise prohibited herein, may be used for any of the following uses, 
provided that nonresidential permitted uses shall be restricted to spaces not exceeding 8,000 
square feet of gross floor area except upon special review: 

 
1. Animal grooming facilities; 
 
2. Art galleries; 

 
3. Assisted living facilities serving any number of persons; 

 
4. Bakeries; 

 
5. Banks, credit unions, and savings and loan offices; 

 
6. Barber and beauty shops; 

 
7. Bicycle sales, rental, and repair shops; 

 
8. Boarding, lodging, and bed and breakfast houses; 

 
9. Bookstores; 

 
10. Building supply stores and hardware stores (but not lumber yards); 
 
11. Bus stops; 

 
12. Camera, hobby, toy, and gift stores; 

 
13. Ceramics and pottery shops; 

 
14. Charitable, religious, educational or nonprofit institutions; 

 
15. Clothing and apparel stores; 
 
16. Common Areas; 

 
17. Community centers; 
 
18. Community residential facility as defined by Unified Zoning Regulations 
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serving up to 8 persons on a 24-hour-a-day basis; 
 

19. Convalescent, nursing, and retirement homes; 
 

20. Convenience and specialty food stores (but no gasoline sales); 
 

21. Cultural, educational, and instructional facilities; 
 
22. Day care center (as defined in Unified Zoning Regulations Sec. 27-201); 
 
23. Denturists; 

 
24. Department stores; 

 
25. Drug stores - prescription and pharmacy; 

 
26. Dry cleaning or laundry drop-off and pick-up store; 

 
27. Eating and drinking establishments that do not sell alcohol for on-site 

consumption; 
 

28. Education facilities, including elementary and secondary schools, colleges, 
universities, professional schools, and junior colleges; 

 
29. Family day care home (as defined in Unified Zoning Regulations Sec. 27-

201) serving up to six children or adults; 
 
30. Finance and loan companies; 

 
31. Florists; 

 
32. Food and grocery stores; 

 
33. Furniture - retail only; 

 
34. Flower shops and nurseries (provided that there is no outside storage); 

 
35. Garages, subject to size limitations described in Article V.B.4.(d); 

 
36. Group day care home services (as defined in Unified Zoning Regulations 

Sec. 27-201) for 7 to 12 children or adults; 
 

37. Hardware and appliance – retail only; 
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38. Health clubs, spas, and gymnasiums; 
 

39. Health and fitness related businesses; 
 

40. Home occupations (mixed-use area) 
 

41. Hotels and motels; 
 

42. Jewelry stores; 
 

43. Libraries, museums, and art galleries; 
 
44. Liquor stores 
 
45. Medical and dental offices; 
 
46. Membership organization offices; 
 
47. Multifamily residential uses consistent with a mixed-use development, 

including apartments, residential suites, condominiums and townhomes; 
 

48. Offices, including real estate, financial, counseling, professional, medical, 
and dental; 

 
49. Office supply and equipment, copying and mail services stores – retail 

only; 
 

50. Open spaces, park areas, gardens, squares, athletic fields, bike trails, 
playgrounds, and walking paths, and other Common Areas; 

 
51. Parking facilities, including above or below ground parking garages; 

 
52. Parks, playgrounds, pools, sport courts; 
 
53. Pet stores; 
 
54. Photo studios, shops, and processing - retail only; 
 
55. Physical therapy facilities; 

 
56. Postal service facilities; 

 
57. Public administration facilities, including government facilities, except 

correctional institutions; 
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58. Publicly-owned or government operated buildings and uses; 
 
59. Retail stores; 

 
60. Satellite dishes up to 2 feet in diameter if not otherwise restricted by 

applicable design criteria or other restrictions; 
 

61. Senior and assisted living residential facility; 
 

62. Sports medicine and rehabilitation facilities; 
 

63. Theaters; 
 

64. Veterinary clinic, outpatient only;  
 

65. Wine store; 
 

66. Any use permitted in a residential multi-family, residential multi-family 
restricted, residential professional, neighborhood commercial or community commercial 
zoning district pursuant to the Unified Zoning, provided such use is not otherwise limited 
or prohibited herein and is approved by the Reviewer.  

 
F. Permitted Uses – Tracts 5A.1 and 2A.  Lots in Tracts 5A.1 and 2A, unless 

otherwise prohibited herein, may be used for any of the following uses: 
 
1. Accessory uses and structures (other than garages) not larger than 300 

square feet associated with a permitted principal structure, subject to the additional 
allowances and requirements of Article V.B.9 of this Agreement; 
 

2. Assisted living facilities serving up to eight (8) persons; 
 

3. Bus stops; 
 

4. Common Areas; 
 

5. Community centers; 
 

6. Community residential facilities as defined by Unified Zoning Regulations 
serving up to eight (8) persons on a 24-hour-a-day basis; 

 
7. Family day care facilities serving up to six (6) children or adults; 

 
8. Garages, subject to size limitations described in Article V.B.4(d); 
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9. Health clubs, spas, gymnasiums, and other recreational facilities if part of 

a residential building or multi-family residential complex; 
 

10. Home occupations; 
 

11. Multi-family residential structures containing up to four (4) Dwelling 
Units; 

 
12. Single family residential units; 

 
13. Any use permitted in a single family residential zoning district pursuant to 

the Unified Zoning Regulations, provided such use is not otherwise limited or prohibited 
herein and is approved by the Reviewer. 

 
G. Permitted Uses Subject to Special Review – All Tracts.  Uses identified below 

and designated with an asterisk (*) are permitted in Tracts 4A and 5A.2 without special review 
under Article IV.E. above.  The following uses are permissible in other Tracts only upon consent 
of the Reviewer and the approval of the City of Billings through the special review process and 
may be subject to appropriate conditions.  For purposes of this provision, the special review 
procedures contained in the Unified Zoning Regulations shall apply subject to any additional 
requirements contained in this Agreement, including the requirement of Reviewer consent.  The 
following special review uses may be permitted in Tracts 1A, 2A, 3A, 4A, and 5A unless 
specifically restricted to particular Tracts: 

 
1. Accessory structures in Tract 4A and Tract 5A.2 (other than garages) 

associated with a permitted principal structure and subject to the additional allowances 
and requirements of Article V.B.9 of this Agreement; 
 

2. Animal boarding facilities (allowed in Tract 4A and Tract 5A.2 only); 
 

3. Assisted living facilities serving more than 8 persons;* 
 

4. Bars, taverns, lounges, and eating establishments that serve alcoholic 
beverages for on-site consumption (allowed on Tract 4A and Tract 5A.2 only).  However, 
bars, taverns, lounges, and eating establishments that serve alcoholic beverages for on-
site consumption are exempt from Sec. 27-612(a)(1). 

 
5. Cell, communication and satellite towers and satellite dishes greater than 2 

feet in diameter provided such towers are incorporated into the building structure  and 
materially obscured from view by nearby residents and pedestrian and vehicular traffic 
(allowed in Tract 4A and Tract 5A.2 only); 

 
6. Convalescent, nursing and retirement homes;* 
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7. Day care centers serving more than 12 children or adults;* 

 
8. Churches, synagogues, and places of worship; 

 
9. Emergency services, including fire stations and ambulance services;  

 
10. Funeral homes and mortuaries; 

 
11. Group day care home serving 7 to 12 children or adults;* 

 
12. Health and fitness related businesses not associated with a residential 

facility;* 
 

13. Hospitals and hospital related services (allowed in Tract 4A and Tract 
5A.2 only); 

 
14. Medical, dental and health-related clinics (allowed in Tract 4A and Tract 

5A.2 only); 
  

15. Medical, dental, and other professional offices;* 
 

16. Medical laboratories (allowed in Tract 4A and Tract 5A.2 only); 
 

17. Modular homes; 
 

18. Offices and small-scale retail;* 
 

19. Pharmacies (allowed in Tract 4A and Tract 5A.2 only); 
 

20. Physical therapy facilities;* 
 

21. Research and testing facilities (allowed in Tract 4A and Tract 5A.2 only); 
 

22. Residential multi-family housing consisting of more than four (4) 
Dwelling Units (special review required only in Tracts Tract 5A.1 and 2A); 

 
23. Non-residential permitted uses requiring more than 8,000 square feet of 

floor space (allowed in Tract 4A and Tract 5A.2 only); 
 
24. Retirement facilities larger than eight (8) persons per Unit; 
 
25. Sports and rehabilitative commercial facilities;* 
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26. Veterinary clinic with boarding facilities (allowed in Tract 4A and Tract 
5A.2 only).  

 
 

H. Permitted Uses Subject to Special Review – Factors to be Considered.  The 
City of Billings may authorize the preceding special review uses through the Special Review 
Approval process if the proposed use conforms to the following standards and criteria.  To make 
this determination the City shall conduct a public hearing and make findings of fact to determine 
whether: 
 

1. The proposed use is consistent with the terms, intent and objectives of this 
Agreement; 

 
2. The proposed use is compatible with surrounding uses; 
 
3. The proposed use is not detrimental to other property in LENHARDT 

SQUARE; 
 

4. The proposed use complies with other provisions of law and ordinances of 
the City of Billings; 

 
5. Reviewer has given its written consent to the special use (Reviewer may, 

in its discretion, withhold its consent, and no special review shall be granted for any use 
in LENHARDT SQUARE without the express written consent of Reviewer); 
 

6. The proposed use will not attract large volumes of vehicular traffic or 
create traffic congestion that cannot be properly managed and regulated with traffic 
control equipment; 

 
7. The proposed use is of a similar architectural scale to existing 

development in the neighborhood, or will use an existing building for its purposes; 
 

8. Minimum visual and functional conflict will be created between the 
proposed use and nearby uses; 

 
9. Anticipated noise and congestion created by the proposed use will be 

comparable to the levels created by other uses permitted on that Unit. 
 

I. Prohibited Uses.  The following operations and uses shall not be permitted on 
any property in LENHARDT SQUARE, regardless of where the property is located: 
 

1. Amusement park services or facilities; 
 
2. Animal shelters, public or private; 
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3. Apparel fabrication;  
 
4. Arcades, including but not limited to video arcades; 
 
5. Auction houses or auction yards; 

 
6. Auto body and collision repair; 
 
7. Automobile repair shops; 
 
8. Automotive Sales and Service.  Any establishment engaged in automotive 

sales, leasing, repair, service, salvage, rental, or storage; 
 
9. Auto parts supply; 
 
10. Competitive sporting facilities as described in Article IV.J.9. 
 
11. Beverage bottling plant or wholesaling operations; 
 
12. Billboard signs; 
 
13. Body Alteration Salons.  Any establishment engaged in body painting, 

body piercing, or tattooing; 
 
14. Brewery (except as incidental to a restaurant, such as a brew pub); 
 
15. Broadcasting (radio and television) stations, studios and antenna support 

structures; 
 
16. Building fabrication, except construction of buildings for use on-site; 
 
17. Building construction operations other than for temporary, on-site 

construction by general contractors or subcontractors unless office-only without outside 
equipment or materials storage; 

 
18. Bus terminal and maintenance facilities, except for shuttle bus storage 

facilities intended to service shuttle buses that operate solely within LENHARDT 
SQUARE or the immediately surrounding neighborhood; 

 
19. Campground; 
 
20. Car wash; 
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21. Casinos and gambling or gambling activity, as defined in M.C.A. 23-5-
112, unless permitted with legally enforceable restrictions described in the CCRs; 

 
22. Chain link fencing; 
 
23. Crematoriums; 
 
24. Dumping concrete, cement residue, refuse, dirt, garbage, or fill materials 

without authorization of property owner; 
 
25. Drugs or drug paraphernalia.  Using, promoting, or facilitating the use of 

illegal drugs or any business engaged in selling so-called drug paraphernalia; 
 
26. Dry cleaning, laundry plant or public laundromat, but this prohibition shall 

not be applicable to facilities for pickup and delivery by the ultimate consumer; 
 
27. Electronic component manufacturing; 
 
28. Equipment rental shop; 
 
29. Excavation.  Businesses engaged in commercial excavation, providing that 

this prohibition shall not be construed to prohibit any excavation necessary in the course 
of approved construction; 

 
30. Exotic dancing.  Any establishment permitting exotic dancing, including 

semi-nude and nude clubs; 
 
31. Extractive industries.  Any establishment engaged in the sale, extraction, 

or storage of sand, gravel, or minerals unless such sale or storage is an ancillary part of a 
hardware, home-improvement, or similar retail store; 

 
32. Fire sale or bankruptcy sale; 
 
33. Fireworks.  Fireworks manufacture and/or sales; 
 
34. Flea markets; 
 
35. Food processing or wholesaling, except ancillary services associated with 

retail, restaurant, and grocery operations; 
 
36. Foundries and factory operations; 
 
37. Furniture fabrication; 
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38. Garbage handling..  Any dumping, disposing, incineration or reduction of 
garbage, but this prohibition shall not prohibit garbage compactors located near the rear 
of any building or small-scale recycling containers intended to collect recyclable 
materials as a convenience for neighborhood residents; 

 
39. Gas or diesel stations; 
 
40. Go-cart tracks; 
 
41. Greenhouses for commercial or retail purposes; 
 
42. Gun or archery range unless located within a structure and not visible or 

audible from outside the structure; 
 
43. Guns and Ammunition.  The sale of firearms and ammunition, unless 

incidental to a general retail store or sporting goods store; 
 
44. Heavy equipment sales and service; 
 
45. Ice manufacturing for resale of ice not intended for use on-site ; 
 
46. Illegal Drugs.  The sale, manufacture, or possession of illegal drugs; 
 
47. Industrial production or manufacturing facilities; 
 
48. Jails.  Jails, prisons, half-way houses for pre-release inmates, and/or 

detention facilities, except public facilities if permitted by Section 76-2-411, Montana 
Code Annotated; 

 
49. Junk shops, second-hand stores, and antique stores;  
 
50. Livestock and Wild Animals.  No swine, poultry, goats, horses, cows, or 

other livestock or domestic or wild animals shall be kept on the property within 
LENHARDT SQUARE except for domestic pets and other animals specifically permitted 
under this Agreement and, which shall be subject to any applicable restrictions contained 
herein, and no agricultural grazing is allowed unless specifically permitted by Founders 
in accordance with this Agreement; 

 
51. Livestock Production.  Any establishment engaged in livestock production 

or slaughter, except for agricultural grazing permitted by Founders on undeveloped tracts 
within LENHARDT SQUARE; 

 
52. Livestock and Farm Equipment.  Any establishment engaged in the sale of 

livestock, ranch, or farm equipment;  
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53. Machine and welding shops; 
 
54. Manufactured Homes and Manufactured Home Parks.  The sale, use, 

maintenance, rental, repair or storage of manufactured housing or mobile homes;  
 
55. Manufacturing businesses; 
 
56. Metal fabrication and manufacturing; 
 
57. Mill work and cabinet shops; 
 
58. Motorized sports vehicle repair, storage, and/or sales (including parts 

sales); 
 
59. Mining and Related Activities.  Mining, drilling for, or removing oil, gas, 

or other hydrocarbon substances; 
 
60. Motocross tracks; 
 
61. Motorcycle racing; 
 
62. Nuisances.  Any use that constitutes a nuisance under Article IV.J.3 of this 

Agreement.   
 

63. Paper warehouses; 
 
64. Pawn shops; 

 
65. Power Poles and Overhead Power Lines.  Installing new power poles and 

overhead power and utility lines; provided, however, this shall not prohibit existing 
power poles and lines and shall not prohibit adding new lines to the existing poles; 
 

66. Product manufacturing unless the product is intended primarily for local 
consumption or use; 

 
67. Propane sales; 

 
68. Race tracks; 

 
69. Recreational vehicles.  The commercial sale, maintenance, rental, repair or 

storage of boats, trailers, motorcycles, ATVs, or other recreational vehicles.  The private 
repair or storage of such vehicles must comply with other provisions of this Agreement. 
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70. Recycling centers; 
 

71. Rental car dealerships; 
 

72. Vehicular, small engine and appliance repair shops; 
 

73. Roller skating rinks; 
 

74. Roping and rodeo arenas; 
 

75. Sanitary dumps; 
 

76. Scrap or waste material processing; 
 

77. Septic systems; 
 

78. Sexually Oriented Businesses.  Sexually oriented businesses as defined by 
Section 27-611 of the Unified Zoning Regulations; 
 

79. Repair shops.  Shop facilities containing open or visible storage;  
 

80. Stables; 
 

81. Storage facilities other than garages associated with residential structures; 
 

82. Super Stores.  Retail sales uses (for goods and/or merchandise) by any 
person, firm, or entity that utilizes more than 40,000 square feet of any structure (nothing 
in this prohibition shall be interpreted to permit retail sales uses smaller than 40,000 
square feet if otherwise prohibited in this Agreement); 
 

83. Surplus store; 
 

84. Taxidermists; 
 

85. Tire sales, except as incidental to the operation of a general retail store; 
 

86. Towers and Dishes.  Freestanding communication and satellite towers and 
dishes greater than two (2) feet in diameter unless incorporated into the building structure 
and materially obscured from view by nearby residents and pedestrian and vehicular 
traffic (allowed in Tract 4A and Tract 5A.2 only); 
 

87. Trailer Parks and Campgrounds.  Mobile home parks, trailer parks, 
recreational vehicle campgrounds, or any commercial establishment that permits over-
night parking of recreational vehicles; 
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88. Truck Stop.  Truck stop, as defined by Section 27-201 of the Unified 

Zoning Regulations; 
 

89. Truck Terminals.  Truck terminals, cartage operations, and similar uses; 
 

90. Truck Wash.  Truck wash as defined by Section 27-201 of the Unified 
Zoning Regulations; 
 

91. Trucks.  Sale, leasing, manufacture, rental or repair of trucks; 
 

92. Trucking operation offices and warehouses; 
 

93. Utility sub-stations and other utility installations other than utility lines, 
utility boxes, and other utility facilities used to service an individual Lot; 
 

94. Warehouses; 
 

95. Wholesale lumber and wholesale building materials; 
 

96. Wild Animals and Livestock.  Any establishment, structure, or enterprise 
housing any wild animals, poultry, or domestic livestock unless sold as domestic pets in a 
retail pet store; 

 
97. Wholesale distribution and sales. 

 
J. Other Use Regulations 
 

1. Continued Farming Operations.  Founders may, in their sole and 
unreviewable discretion permit farming operations (including livestock grazing) on 
undeveloped parcels within LENHARDT SQUARE on a case-by-case basis.  No Unit 
may be farmed or flood-irrigated without the prior express written consent of Founders.  
Written consent to farm and to irrigate must be obtained on an annual basis.  Livestock 
grazing, if permitted, will be limited to a reasonable carrying capacity that prevents 
overgrazing.  Founders may prohibit farming and/or flood irrigation in LENHARDT 
SQUARE in the sole, exclusive and unreviewable discretion of Founders.   

 
2. Irrigation.  Founders, in their sole and unreviewable discretion, may elect 

to retain any shares in the irrigation district serving LENHARDT SQUARE, transfer such 
shares to the Master Association, or transfer such shares back to the irrigation district.  
Founders specifically reserve, and do not waive or abandon, irrigation and drainage 
easements for the conveyance of water and collection of waste water wherever irrigation 
or drainage ditches are currently located in LENHARDT SQUARE.  Without limiting the 
foregoing, Founders currently believe that such ditches are currently located generally 
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along the north and south boundaries of the property.  All such easements shall continue 
as long as flood irrigation is conducted on any Tract of LENHARDT SQUARE or as 
long as any such easement is necessary to convey or drain water for the benefit of an 
adjacent property owner.  In addition, Founders reserve a fifteen (15) foot easement along 
the east boundary of Tract 1A for purposes of installing and maintaining a new irrigation 
drainage ditch for so long as flood irrigation is conducted on any Tract within 
LENHARDT SQUARE. 

 
3. Nuisance.  No nuisance shall be permitted to exist or operate on any 

property in LENHARDT SQUARE so as to be offensive or detrimental to other property 
or occupants in LENHARDT SQUARE.  A nuisance includes, but is not limited to, any 
operations or uses that create vibration, electro-magnetic disturbances, radiation, air or 
water pollution, dust, emissions of odorous, toxic or nontoxic matter (including steam), 
and excessive noise; provided, however, that agricultural activities authorized by 
Founders shall not be considered a nuisance.  No noxious, offensive, or hazardous 
activities shall be permitted upon any Unit in LENHARDT SQUARE, nor shall anything 
be done or placed upon any Unit that is or may become a nuisance to others.  No light 
shall trespass onto another Unit unless approved by adjacent Unit owners or in 
conjunction with shared parking facilities, nor shall any light be produced from any Unit 
that is unreasonably bright or causes unreasonable glare.  No sound shall be produced 
upon any Unit that is unreasonably loud or annoying, including but not limited to 
speakers, horns, whistles, bells, excessive barking, or other animal noises. 

 
4. The Shiloh Drain.  Any Unit Owner or Developer in LENHARDT 

SQUARE shall at all times conduct its use and activities in a manner that will preserve 
the integrity of the Shiloh Drain and the Shiloh Drain Easement Area, including 
preventing any degradation of water quality, any reduction in the flow of water, and any 
damage to the bed or banks of the Shiloh Drain.  Certain portions of the Shiloh Drain 
Easement Area may require modifications during the course of development of 
LENHARDT SQUARE to accommodate storm drainage from within the property.  No 
such modifications shall be made without first obtaining written permission from the City 
of Billings.  The cost of these modifications shall be the responsibility of Developer or 
Unit Owner(s) requiring access for drainage to the Shiloh Drain.  In addition to the 
foregoing, the owner of any Unit or Tract in LENHARDT SQUARE shall not conduct or 
permit the conduct of the following activities: 

 
(a) The discharge of any liquid (except storm water runoff as directed 

by an approved, engineered storm drainage management plan), solid, or gas into 
the Shiloh Drain; 

 
(b) Planting or dropping any non-native fish, animal, reptile, or plant 

into the Shiloh Drain area; 
 
(c) The dumping of grass clippings or landscaping material or debris 
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into the Shiloh Drain; 
 
(d) Any activities that permit or encourage refuse dumping in the 

vicinity of the Shiloh Drain; 
 
(e) Polluting water in the Shiloh Drain; 
 
(f) The discharge of any Hazardous Materials.  The term “Hazardous 

Materials” shall mean: petroleum products, asbestos, poly-chlorinated biphenyls, 
radioactive materials, and all other dangerous, toxic, or hazardous pollutants, 
contaminants, chemicals, materials or substances listed or identified in, or 
regulated by, any Environmental Law.  The term “Environmental Law” shall 
mean all federal, state, county, city, local, and other statutes, laws, ordinances, 
and regulations that relate or deal with human health or the environment, all as 
may be amended from time to time. 

 
5. Domestic Pets Limitation.  Unit Owners must comply with all ordinances 

or laws applicable to pet ownership.  In addition, any establishment, commercial 
building, or single family residence may not house more than two (2) dogs and no more 
than a total of  four (4) domestic pets other than fish (for example two (2) dogs and two 
(2) cats).  Any Dwelling Unit in a multi-family residence facility may not house more 
than two (2) domestic pets (excluding fish).  Any pet or animal shall be leashed at any 
time it is outdoors unless it is being kept in a fenced yard area.  No pets shall be raised or 
cared for on a commercial basis except in a retail pet store or as otherwise allowed in this 
Agreement.  Pet owners shall retrieve excrement deposited by household pets on public 
or private property and dispose of such excrement in a manner so as not to create a 
nuisance. 

 
6. Inoperable and Junk Vehicles.  No inoperable or junk vehicle shall be 

permitted to park on any street within LENHARDT SQUARE for a period of more than 
two (2) days and shall not be stored for more than seven (7) days on any Lot unless 
enclosed within a structure.   

 
7. Recreational Vehicles.  Recreational vehicles, including but not limited 

to snowmobiles, all-terrain vehicles, or motorcycles not licensed to operate on city streets 
shall not be permitted to operate within the confines of LENHARDT SQUARE.  
Recreational vehicles may not be stored for more than seven (7) cumulative days in any 
thirty (30) day period on any Lot unless enclosed within a structure or completely 
screened from view by a solid privacy fence.   

 
 8. Home Occupations.  Unless otherwise specified in this Agreement or 
unless more restrictive limitations are adopted by Developers or an Owners Association, 
every Home Occupation shall be subject to the same restrictions described in the Unified 
Zoning Regulations (Sec. 27-606).  Vehicle trips to a dwelling not located in Tract 4A or 
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Tract 5A.2 where the occupant carries on a Home Occupation shall not exceed, on 
average, more than two (2) vehicle trips during any hour.  A Home Occupation in Tract 
4A or Tract 5A.2 is subject to the same restrictions described in the Unified Zoning 
Regulations except as follows: 

 
(a) Hours of operation may extend from 7:30 A.M. to 9:00 P.M.; 
 
(b) The activity must constitute a permitted use in the mixed-use zone 

established in this Agreement; 
 
(c) The business may employ up to three persons, including the 

residents of the dwelling, who are present on the property at any given time or 
who visit the property at least once a day. The unit must meet any applicable 
building and fire codes; and 

 
(d) The business may employ sign advertising, but such advertising 

must be located on the Lot where the Home Occupation is located and shall 
comply with all applicable government regulations and private covenants or 
restrictions.  In addition, any signage advertising a Home Occupation shall be 
displayed in a lobby or other place inside the structure where the business is 
located or, if located on or outside of the structure, the sign shall not exceed two 
(2) square feet in size.  Only one sign may be displayed for each Home 
Occupation.  Section 27-606(f) and (g) of the Unified Zoning Regulations shall 
not apply to such a business to the extent those provisions are inconsistent with 
this subparagraph. 

 
(e) Residents and Unit Owners are advised that carrying on certain 

Home Occupations, including those that include employees, may require 
compliance with special code requirements applicable to commercial 
establishment. All residents and Unit Owners are advised to consult with local 
building officials before establishing a Home Occupation. Residents and Unit 
Owners shall comply with all applicable codes and other government regulations 
in accordance with this Agreement.  

 
9. Scheduled Sporting Events and Related Facilities.  Parks and other 

Common Areas located in LENHARDT SQUARE are intended primarily for the benefit 
of residents of LENHARDT SQUARE and only secondarily for the benefit of other 
persons.  Common Areas should be constructed to include attractive landscaping, 
benches, picnic and game tables, walkways, children’s play facilities, and other amenities 
that serve the immediate neighborhood and appeal to a diversity of users.  Amenities that 
promote traffic and parking congestion should be avoided as much as possible.  To that 
end no Common Area shall be used for, and no Common Area shall be constructed to 
include infrastructure that is specifically intended to be used for the organized play of 
football, baseball, soccer, track, or other similar sports by competing teams on a 
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scheduled or regular basis.  No permanent goal posts, field-striping, baseball diamonds, 
baseball pitching mounds, dugouts, or score boards shall be constructed in any Common 
Area.  Nothing in this Agreement shall prohibit the construction of baseball backstops 
and outdoor basketball or tennis courts in the Common Areas   

       
 

ARTICLE V – INFRASTRUCTURE AND TRACT DEVELOPMENT STANDARDS 
 

A. Infrastructure Development Standards. The parties agree that promptly after or 
in conjunction with the execution of this Agreement they shall negotiate and execute the 
Annexation Agreement that will prescribe additional standards for the dedication, construction 
and maintenance of public rights-of-way, streets, sidewalks, utilities, and other infrastructure in 
LENHARDT SQUARE.  The standards described in the Annexation Agreement shall apply to 
all Tracts within LENHARDT SQUARE unless Developer applies for and obtains a variance 
from the City of Billings.  All applications for variance must be approved in writing by Reviewer 
prior to submittal to the City.  Reviewer may approve or disapprove the variance in its sole 
discretion.  

 
B. Tract Development Standards.  Tract development standards are provided to 

establish minimum guidelines for the development of facilities within LENHARDT SQUARE, 
including site work, buildings, accessory structures, parking, signage, lighting, fencing and 
landscaping.  These standards establish the minimum construction requirements to be adopted by 
Developers within LENHARDT SQUARE.  More detailed architectural and landscape design 
guidelines (Master Design Guidelines) will be adopted by the Founders pursuant to the CCRs to 
govern the aesthetic and functional standards for public areas, streetscape, pedestrian areas, 
buildings and signage.  Developers may, subject to approval by the Reviewer, adopt more (but 
not less) detailed and/or stringent site, building and landscape design criteria to govern 
construction within their respective Tracts.  All construction within LENHARDT SQUARE shall 
comply with the Unified Zoning Regulations, International Building Code, or any other building 
codes or building regulations applicable under local, state, or federal law.  

 
1.  Lot Size.  Developers shall be responsible for submitting plats for further 

subdivision of each Tract to the City of Billings for subdivision approval.  Within these 
plats, Lots designated for single family construction shall comply with the minimum size 
requirements described in Exhibit B.  In accordance with Exhibit B, Lot size for multi-
family, commercial, and mixed-use structures may vary in size depending upon the 
number of dwelling units contained in the structure.  There are no maximum Lot size 
requirements.  All Lots must comply with the lot coverage and setback standards set forth 
in this Agreement.   

 
2. Lot Coverage.  Lot coverage requirements are set forth in the General 

Requirements in Exhibit B and are based upon a percentage of total square footage of the 
Lot.  The total combined lot coverage for all structures on any Lot shall not exceed the 
maximum requirements established in Exhibit B. 
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3. Setbacks.  Minimum setback requirements are set forth in the General 

Requirements in Exhibit B.   
 
4. Parking.   

 
(a) Required Parking.  Adequate parking shall be provided by each 

Unit Owner for residents, visitors, customers, renters, and employees.  Parking 
requirements may be satisfied by on-site parking, approved street parking, off-site 
parking facilities, or any combination thereof.  The following requirements shall 
apply in each zone: 

 
(i) MF-4.  At least two enclosed parking spaces must be 

provided for each Dwelling Unit in the MF-4 zone. 
 
(ii) MF-R.  Minimum parking requirements for multi-family 

residential uses shall be 1.5 parking spaces times the number of Dwelling 
Units (rounded to the next highest number of spaces).  Except as provided 
hereafter, the maximum number of parking spaces shall not exceed 1.75 
times the number of Dwelling Units (rounded to the next highest number 
of spaces).  Developer may construct more than 1.75 parking spaces per 
Dwelling Unit, but all spaces in excess of that number must be 
incorporated as part of a structure that includes multi-family Dwelling 
Units or in a separate underground or multi-level parking facility.  At least 
one parking stall for each Dwelling Unit shall be provided in covered or 
enclosed parking facilities.  In order to insure adequate parking, parking 
spaces, including enclosed spaces, must be maintained in a manner that 
accommodates vehicle parking and may not be used primarily for non-
vehicular storage.   

 
(iii) MU.  The minimum parking requirements for residential 

dwelling units within the MU district shall be determined as set forth in 
the attached Exhibit C.  No more than ten percent (10%) of the area of any 
lot within Tract 4A or 5A.2 may be utilized for surface parking. 

 
(b) Joint Parking.  Joint parking agreements are encouraged.  Unit 

Owners may enter into agreements with other Unit Owners located within a 600-
foot radius to share parking spaces provided the agreement complies with the 
requirements set forth in Exhibit C.  For uses not referenced in the joint use 
matrix found in Exhibit C, allowable joint use parking reductions requested by the 
Developer shall be determined by the City zoning coordinator with the consent of 
Reviewer up to, and not exceeding, a total reduction factor of 1.5. 
 

(c) Off-Site Parking.  Each off-site parking area shall be accessible 
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by a public right-of-way.  If space is leased in an off-site parking area to meet 
minimum parking requirements, the term of any lease while minimum parking 
requirements are in effect shall be for the duration of the time that the building, 
use, or activity served by such parking area is in existence at such location.  Each 
such lease shall be subject to prior review by the City of Billings and shall 
provide that if the right to use the designated off-site parking is for any reason 
terminated or forfeited the City shall be immediately advised.  In case of such 
termination or forfeiture, all uses and activities so served shall cease until 
adequate off-street parking meeting the requirements of this Agreement is again 
provided.  All requirements for setbacks, landscaping, signage, and lighting 
established in this Agreement, the CCRs, and/or the Master Design Guidelines or 
other applicable standards shall apply to off-site parking facilities.  All off-site 
and on-site parking facilities shall satisfy any applicable handicapped accessibility 
requirements.  Off-site parking shall be located within six hundred (600) feet of 
the building or use for which it is required, which distance shall be measured 
along a straight line between the two (2) nearest points of the Lots containing the 
main use and the accessory parking use.  

 
(d) Garages.  The incorporation of multi-level parking garages into 

principal building structures in the Mixed-Use and Multi-Family-Restricted zones 
is encouraged.  Ground level parking garages shall be limited to 2,500 square feet 
and may accommodate no more than ten (10) vehicles unless approved by the 
Reviewer.  Freestanding multi-level parking garages shall be considered a 
principal structure.  A minimum of ten (10) feet, or the applicable IBC minimum 
standard, whichever is greater, shall be maintained between garages and other 
structures.  Parking garages must conform to CCRs and Master Design 
Guidelines. 

 
(e) Landscaping.  Parking lots shall be landscaped in accordance with 

the CCRs and the Master Design Guidelines. 
  
5. Right-of-Way and Landscaped Green Belt Improvements Generally.  

A minimum 10-foot landscaped green belt, which may be incorporated into any required 
building setback, shall be landscaped and maintained along any property line that abuts 
the Shiloh Drain or a public or private right-of-way or street unless the same is bordered 
by a developed Pathway or Linear Parkway maintained by the Master Association, an 
Owners Association, or the City.  Founders shall establish design standards for such 
landscaped green belt areas.  Developers shall be responsible for installation of the 
landscaped green belts in accordance with the CCRs and Master Design Guidelines.  
Unless maintenance responsibilities are specifically accepted by the Master Association 
and/or City, Unit Owners shall maintain their yards as well as the space in the landscaped 
green belt area and any easement or right-of-way up to the back of the curb, the edge of 
paving of the street, or the midline of any easement not bordering a street, in 
conformance with the CCRs and Master Design Guidelines  Landscaped green belts and 
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required setbacks may overlap so that the total area of the two is the greater of either the 
green belt area or the setback. 
 

6. Average Density Limits.  The number of residential Dwelling Units shall 
not exceed the maximum density-per-acre limits set forth in Exhibit B.  For purposes of 
determining compliance with this requirement, an “acre” shall be the gross acreage of the 
development less the area actually devoted to the open space and public roads 
conceptually depicted on the Master Plan.  Average density limits shall be measured by 
evaluating the average, overall per-acre density for each part of a Developer’s project that 
is subject to a different density limitation.  Density limits shall not be measured by 
evaluating the actual density for each individual acre.  Actual per-acre densities in a 
particular part of a Developer’s project area may be higher than the allowed limits if the 
average density for the Developer’s property in each zone as a whole complies with the 
density limitations set out in Exhibit B.    

 
7.   Landscaped Green Belts Along King Avenue, C/S 2064, C/S 3125 and 

C/S 1400.  A minimum twenty (20) foot wide landscaped green belt shall be maintained 
inside the south property line of all Units in Tracts 1A and 5A adjoining King Avenue.  A 
minimum twenty (20) foot wide landscaped green belt shall be maintained inside the 
south property line of Tract 4A adjoining King Avenue.  A minimum fifteen (15) foot 
wide landscaped green belt shall be maintained inside the property line of the portion of 
Tract 1A adjoining C/S 2064 (Tracts 6B), C/S 3125 (Tract 4A), and C/S 1400 (Tract 1A).  
The Developers of Tracts 1A, 4A, and 5A shall be responsible for installation of the 
landscaped green belts in accordance with the CCRs and Master Design Guidelines.  The 
landscaped green belts described in this paragraph shall be maintained in accordance with 
Article V.B.5.  Landscaped green belts and required setbacks may overlap so that the 
total area of the two is the greater of either the green belt area or the setback. 
 

8. Loading, Storage and Service Areas.  Loading and service areas shall 
not be permitted in the front of any Lot or in any side yard adjacent to and visible from a 
street within LENHARDT SQUARE and shall be subject to design standards adopted by 
the Founders. 

 
 9. Fence, Wall, Berms and Hedge Improvements.  Fences, walls, berms 
and hedges within LENHARDT SQUARE shall be constructed according to the 
following minimum standards: 

 
(a) All improvements shall comply with the City of Billings, Montana 

clear vision standards and the maximum height restrictions set forth in Exhibit B; 
 

(b) All improvements shall comply with the CCRs and Master Design 
Guidelines; 

 
(c) A permit shall be obtained from the City prior to constructing any 



 
  

 325

fence over six (6) feet in height or any wall over four (4) feet in height. 
 

10. Accessory Structures.  Detached accessory structures other than garages 
shall be no larger than 300 square feet.  A minimum of 5 feet, or the applicable Unified 
Zoning Regulations minimum standard, whichever is greater, shall be maintained 
between detached accessory structures other than garages and any other structure.  All 
detached accessory structures must conform to the CCRs and Master Design Guidelines.  
Accessory structures in Tract 4A and Tract 5A.2 are subject to special review in 
accordance with Article V.G.1. above. 

 
11. Projections.  In Tracts other than Tract 4A and Tract 5A.2, awnings, 

stoops, open porches, balconies, bay windows, cantilevered decks, permitted signage, and 
similar projections may extend into fifty percent (50%) of the width of any required 
building setback provided the projection does not cause a hazard or interfere with any 
improved Linear Parkway located within the setback.  In Tract 4A and Tract 5A.2 such 
projections may extend to, but not over, the boundary of the public right-of-way.  The 
lowest point of any projection must be at least eight (8’) feet beyond the surface of any 
sidewalk, pathway, driveway or other travel surface located below the projection.   

 
12. Signage.  The signage requirements included in Article 27-700 of the 

Unified Zoning Regulations (“Sign Code”) and any subsequent amendments thereto shall 
govern the regulation of signage in LENHARDT SQUARE so far as they are not 
inconsistent with this Agreement.  To the extent that different Sign Code regulations 
apply depending upon the zoning category where the signage is located, for this purpose 
only Tracts 1A and 3A shall be deemed to be a residential professional zone; Tracts 4A 
and 5A.2 shall be deemed to be a commercial zone; and Tracts 5A.1 and 2A shall be 
deemed to be a residential zone.  For purposes of regulating signage the mixed-used areas 
(Tract 4A and Tract 5A.2) shall be subject to the same regulations that govern the Central 
Business District, including Ordinance No. 07-5437 approved October 22, 2007 
amending Section 27-705(c) of the Unified Zoning Regulations.  In addition all signs 
shall comply with CCRs and Master Design Guidelines. 

 
13. Lighting.   
 

(a) All outdoor pole lighting shall be fully shielded (no light emitted 
by the fixture is projected above the horizontal plane of the fixture) and mounted 
at heights no greater than twenty (20) feet above grade; 

 
(b) All outdoor lighting, except street lights, shall be located and 

aimed or shielded so as to minimize stray light trespassing across property 
boundaries. 

 
(c) Canopy, marquee and “wall pack” lighting shall be fully shielded.  

No internally illuminated fascia shall be allowed. 
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(d) All lighting shall comply with CCRs and Master Design 

Guidelines. 
 
14. Design Standards.  Additional Design Standards may be included within 

the CCRs and/or Founders may adopt Master Design Guidelines for use in LENHARDT 
SQUARE.  Such standards and guidelines shall govern building, landscape and Common 
Area construction.  Developers may adopt more stringent standards or guidelines and/or 
additional compatible standards or guidelines for areas located within the Tract being 
developed, provided such standards or guidelines are compatible with the Master Design 
Guidelines and approved by the Reviewer.  All construction within LENHARDT 
SQUARE shall comply with the International Building Code, the International Fire Code, 
and any other building codes or building regulations applicable under local, state, or 
federal law.  

 
 

ARTICLE VI – OPEN SPACE 
 

A. Master Plan Common Areas Generally.  Founders hereby agree that certain 
portions of LENHARDT SQUARE will be permanently set aside for park and recreational uses 
sufficient to meet the needs of the residents of LENHARDT SQUARE.  Founders further agree 
that they will cause an easement for pedestrian and bike travel by the general public to be 
dedicated in or near the Shiloh Drain Easement Area for inclusion in the Heritage Trail System.  
The lands set aside in accordance with this Article VI.A. will include the Master Common Areas 
shown on the Master Plan (Exhibit A) and may include, but are not limited to, open spaces, 
Green Roofs and other roof-top amenities, park areas, Linear Parkways and pocket parks, 
gardens, athletic fields, open space corridors, bike trails, walking paths, exercise or play areas or 
other recreational facilities, sitting areas, picnic areas, roundabout centers, landscaped entryways, 
indoor or outdoor gathering places and community centers.  The total acreage set aside for park 
and recreational use as depicted on Exhibit A is approximately 15.35 acres.  The general size, 
location, and design of Master Common Areas described in this Agreement and designated in the 
Master Plan are conceptual in nature and are subject to modification by Founders and future 
Developers through the platting process.  Any such modifications must, however, be approved 
by the Reviewer, and the City of Billings must receive the consent of the Reviewer prior to 
approving any plat that modifies the size, location, or design of the Master Common Areas 
described herein.  The City of Billings shall be entitled to review and approve any material 
reduction in the size of the Master Common Areas or material change of the function of those 
areas if such reduction or change would entitle the City to withdraw its waiver of statutory and 
local park dedication requirements mandated under M.C.A. § 76-3-621(6) and BMCC Sec. 23-
1009.A.  Nothing in this Agreement shall prohibit a Developer from establishing Developer 
Common Areas within its Tract, provided maintenance of such additional common areas shall be 
the responsibility of the Developer and/or any Owners Association created by the Developer, 
unless the Master Association agrees in writing to undertake such maintenance responsibilities.  
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Developers may agree to assume maintenance responsibilities for Master Common Areas by 
entering into a written agreement with the Master Association. 

 
B. Annexation Agreement to Prescribe Standards for Common Areas.  The 

parties agree that promptly after or in conjunction with the execution of this Agreement they 
shall negotiate and execute an annexation agreement that will prescribe standards for the 
designation, development, and maintenance of parks and other Common Areas in LENHARDT 
SQUARE.  Although the particular terms of the annexation agreement will be determined later, it 
is currently anticipated that the agreement will address these and other issues:  (1) waiver by the 
City of statutory and local regulatory park dedication requirements in accordance with M.C.A. § 
76-3-621(6) and BMCC Sec. 23-1009.A.; (2) maintenance obligations of the Master Association, 
Developers and the City; (3) construction standards for linear parkways; and (4) mutual 
easements for the construction and maintenance of Common Areas on private and public 
property. 

 
  

C. Roof-Top Amenity Areas.  The roof area of each building over forty feet (40”) 
in height (measured to the top of the enclosed structure and not including non-enclosed 
structures, towers, antennae, etc.) in a mixed-use zone (Tract 4A and Tract 5A.2) shall include 
roof-top amenities that comply with this Agreement.  Such roof-top amenities may include, but 
are not limited to, one or more of the following:  Green Roofs, gardens, pools, terraces, decks, 
balconies, porches, atriums, greenhouses, picnic areas, recreational facilities, or similar 
amenities.  For purposes of this Article VI.C. “roof area” shall include both the roof structure 
immediately above the uppermost floor of the building and also any horizontal setback areas 
created when a floor of the building is recessed from the line of the façade of the floor below.  
One hundred percent of each roof area not necessary for the use, storage, or operation of 
mechanical equipment related to the function of the building shall be devoted to such roof-top 
amenities unless the Reviewer grants a partial exemption from this requirement after receiving a 
written request from the Developer.  The Reviewer may exempt part of the roof area from this 
requirement if the Reviewer determines in its discretion that the portion proposed for exemption 
is too small, inaccessible, or otherwise unavailable for reasonable construction or maintenance as 
a roof-top amenity.  All roof-top amenities shall be professionally designed and constructed and 
shall comply with all applicable building codes, ordinances, and laws.  Neither Reviewer nor the 
City shall not be required to review any building design, specifications or drawings for 
compliance with such codes, ordinances, laws or other building standards and therefore shall not 
be responsible for any violation of the same or any negligence in the design or construction of 
any roof-top amenity or other element of any structure.  All roof-top amenities shall be well 
constructed, according to any applicable building and safety codes, repaired, and maintained so 
that they provide a useful and attractive area for the private or semi-private use of tenants or 
owners in the subject building or adjacent mixed-use neighborhood in the Tract. 
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ARTICLE VII  - CROSS EASEMENTS FOR PEDESTRIANS AND VEHICLES  
 

At the time each Tract is developed, or at such earlier time as may be determined by 
Founders or the Developer of the Tract, Founders or the Developer shall grant a non-exclusive 
easement for pedestrian and bicycle ingress and egress for the benefit of all Developers and Unit 
Owners and their tenants, contractors, employees, agents, customers, licensees, invitees, 
successors, and assigns over and across the Common Areas of LENHARDT SQUARE (or the 
Tract) devoted to pedestrian walkways, bike paths, and private roadways intended for common 
use..  At the time each Tract is developed, or at such earlier time as may be determined by 
Founders or the Developer of the Tract, Founders or the Developer shall also grant a non-
exclusive easement for vehicular ingress and egress for the benefit of all Developers and Unit 
Owners and their tenants, contractors, employees, agents, customers, licensees, invitees, 
successors, and assigns over and across the private roadways of LENHARDT SQUARE (or the 
Tract). 

  
 

ARTICLE VIII - ENFORCEMENT 
 

A. Statement of Purpose.  The parties acknowledge that from time to time disputes 
may arise involving the City, Founders, Unit Owners, the Master Association, Owners 
Associations, or other persons bound by this Agreement.  In order to minimize the financial and 
emotional costs that such disputes may exact from the participants, the parties to this Agreement, 
on behalf of themselves and their successors and assigns hereby commit themselves to work 
together in a spirit of cooperation to facilitate the prompt resolution of such disputes in a manner 
that respects and promotes relationships between the parties and without resort to litigation as 
much as possible.  

 
B. Right to Enforce by City.  The terms of this Agreement may be enforced by the 

City as provided for in Article 27-1600 of the City Code of Billings, Montana. 
 
C. Right to Enforce by Unit Owners and Master Association.  The terms of this 

Agreement shall run with the land and be binding upon and inure to the benefit of the parties 
hereto and the owners of property within LENHARDT SQUARE and any person or entity 
claiming under them.  The terms of this Agreement may be enforced by the parties hereto as well 
as the Unit Owners within LENHARDT SQUARE.  The parties further agree that the Master 
Association shall have standing to enforce the terms of this Agreement relative to the City or any 
Unit Owner or Owners Association regardless of whether the Master Association owns property 
in LENHARDT SQUARE.  In addition to all rights inuring to them under this Agreement, the 
parties specifically reserve all rights and remedies available at law or in equity, by statute or 
otherwise.  All such rights and remedies shall be cumulative.   
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ARTICLE IX –AMENDMENTS AND VARIANCES 
 
 A. Amendments or Changes.  Amendments or changes to this Planned 
Development Agreement shall be processed using the same procedures for a new application in 
accordance with the Unified Zoning Regulations; however, minor modifications may be 
approved by the zoning coordinator if he/she finds that the change would not: 
 

1. Change the overall character of the development; 
2. Increase the number of residential units greater than two (2) percent. five 

(5) percent; 
3. Create additional allowed uses; 
4. Reduce open space greater than two (2) percent in any Tract; and 
5. Change the approved minimum setbacks, maximum lot coverage, or 

maximum allowed structure height. 
 

B. Variance Procedures.  Variance procedures shall comply with the Unified 
Zoning Regulations as established by the City of Billings.  In no case shall a variance be granted 
for a use not listed within this Agreement or for uses prohibited within the Unified Zoning 
Regulations. 

 
C. Zone Change Procedures.  Zone change procedures shall comply with the 

Unified Zoning Regulations as established by the City of Billings. 
 
 

ARTICLE X - GENERAL PROVISIONS 
 

A. Neutral Interpretation.  Founders and the City hereby stipulate and agree that 
this Agreement shall be construed using neutral interpretation, and that this Agreement shall not 
be construed in favor of any party or against any party. 
 

B. Coordination with Other Regulations.  In the event that there is any conflict 
between this Planned Development Agreement and other zoning regulations and/or ordinances, 
including the Unified Zoning Regulations, the terms and conditions of this Planned Development 
Agreement shall govern.  If this Agreement does not prescribe rules for a particular aspect of the 
development or use of LENHARDT SQUARE either by its express terms or by implication, then 
the terms of any other applicable City zoning regulations or development ordinances, including 
the Unified Zoning Regulations, shall govern.  If other zoning regulations and/or ordinances 
applicable to LENHARDT SQUARE are subsequently amended, the amended version of such 
regulations and/or ordinances shall likewise continue to be applicable to LENHARDT SQUARE 
to the extent they are not inconsistent with this Agreement. 

 
C. Streets.  Founders have provided a list of names for future streets in LENHARDT 

SQUARE.  Developers may use any of these names without further approval of Founders.  
Proposed street names not contained on this list must be approved by Founders prior to adoption 
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by the City.   Both street names and addresses shall be determined in cooperation with the City 
and the City Fire Department. 
 

D. Notices.  All notices or demands required to be given hereunder shall be in 
writing and shall be served upon the other party either personally or by registered or certified 
mail.  Service by registered or certified mail shall be conclusively deemed made three (3) days 
after deposit thereof in the United States Mail, postage prepaid, addressed to the party to whom 
service is to be given, as hereinafter provided, and the issuance of the registry or certification 
receipt therefore. 
 

All notices or demands to Founders or the City shall be given at the following addresses 
or such other addresses as Founders or the City may from time to time designate by written 
notice given to the other party as hereinabove required. 

 
If to Founders:    Lenhardt Property, LP 

4035 Cedarbrook Court 
Bellingham, WA 98229-5007 
 
 [and] 
 
Lenhardt Enterprises, LLC 
c/o Allan R. Lenhardt 
240 East Drive 
Baton Rouge, LA 70806 
 
 [and] 
 
Lenhardt Farm, LLC 
c/o Janice L. Rehberg 
4401 Highway 3 
Billings, MT 59106 

 
With copies to:   William A. Cole 
     Cole Law Firm, PLLC 
     3860 Avenue B, Suite C West 
     Billings, MT 59102-7550 

 
If to the City:    City of Billings 

Attn: City Clerk 
P.O. Box 1178 
Billings, Montana 59103 

 
With Copies to:   City-County Planning Department 
   510 N. Broadway, 4th Floor Parmly Library 
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   Billings, MT  59101 
 

   City Attorney’s Office 
      P.O. Box 1178 

  Billings, MT  59103-1178 
 

E. Waiver.  Unless expressly so provided in this Agreement, failure of one party to 
notify the other party of a default in the manner provided in this Agreement shall not be deemed 
a waiver of any rights that the non-defaulting party may otherwise have at law or in equity as a 
result of the default.   
 

F. Governing Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of Montana. 
 

G. Limitation on Enforcement.  This Agreement is for the benefit of Founders, the 
City, the Unit Owners, the Master Association, and their heirs, devisees, assigns, and trustees, 
and may only be enforced by such parties.  No other person or entity shall be entitled to claim a 
breach of this Agreement or to enforce the covenants, conditions, and restrictions contained 
herein, judicially or otherwise. 
 

H. Force Majeure.  Any prevention, delay or stoppage due to strikes, lock outs, 
labor disputes, acts of God, inability to obtain labor or materials or reasonable substitute 
therefore, governmental restrictions, terrorist acts, governmental regulations, inclement weather, 
governmental controls, enemy or hostile government action, civil commotion, fire or other 
casualty and other causes beyond the reasonable control of the party obligated to perform shall 
excuse the performance by such party for a period equal to any such prevention, delay or 
stoppage.  All parties shall use reasonable efforts to overcome whatever may be impeding their 
performance of any obligation hereunder. 

 
I. Attorneys' Fees and Costs.  In the event either party shall file any proceeding, 

whether at law or in equity, the prevailing party shall be entitled to receive reimbursement of 
reasonable outside attorney's fees and court costs, if any, from the other party. 

 
J. Severability.  Should any provision of this Agreement be or become invalid, 

void, illegal or unenforceable, it shall be considered separate and severable from this Agreement, 
and the remaining provisions shall remain in force and be binding upon the parties hereto as 
though such invalid, void, illegal or unenforceable provision had not been included. 

 
K. No Partnership.  The provisions of this Agreement are not intended to create, nor 

shall they in any way be interpreted or construed to create, a joint venture, partnership, or any 
other similar relationship between the parties. 

 
L. Captions and Headings.  The paragraph headings used throughout this 

instrument are for convenience and reference only, and the words contained therein shall in no 
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way be held to explain, modify, amplify or aid in the interpretation, construction, or meaning of 
the provisions of this Agreement. 

 
M. Entire Agreement.  This Agreement contains the entire agreement between the 

parties hereto and supersedes all prior agreements, oral or written, with respect to the subject 
matter hereof.  The provisions of this Agreement shall be construed as a whole and not strictly 
for or against any party. 
 

N. Construction.  In construing the provisions of this Agreement, whenever the 
context has required, the use of a gender shall include all other genders, and the use of the 
singular shall include the plural, and the use of the plural shall include the singular. 
 

O. Joint and Several Obligations.  In the event any party hereto is composed of 
more than one person, the obligations of said party shall be joint and several. 
 

P. Recordation.  This Agreement and any amendments or modifications shall be 
recorded in the office of the clerk and recorder of the County of Yellowstone, State of Montana. 
 

NOTICE 
 

THIS AGREEMENT SHALL SERVE AS NOTICE TO ALL THIRD PARTIES, 
INCLUDING THOSE PURCHASING OR ACQUIRING AN INTEREST IN ANY 
OF THE PROPERTY WITHIN LENHARDT SQUARE, OF THE EXPRESS 
RESTRICTIONS PLACED UPON THE PROPERTY WITHIN LENHARDT 
SQUARE, AND SHALL FURTHER SERVE AS NOTICE THAT, SHOULD THE 
TERMS OF THIS AGREEMENT BE VIOLATED, THE PARTIES TO THIS 
AGREEMENT MAY ENFORCE ANY AND ALL LEGAL RIGHTS AND 
REMEDIES SPECIFIED HEREIN AND PROVIDED BY LAW AND EQUITY. 
 
Q. Run with the Land.  The terms and conditions of this Agreement shall run with 

the land, and shall be binding upon and shall inure to the benefit of Founders, the City, 
Developers, Unit Owners, the Master Association, and their heirs, successors, and assigns. 
 

R. Contact Person.  The Founders hereby designate a contact person who may be 
contacted with respect to any questions, comments, or concerns.  The contact person shall be 
Janice Rehberg, 4401 Highway 3, Billings, MT 59106. 
 

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year 
first written above. 
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FOUNDERS: 
 

LENHARDT PROPERTY, LP 
 
 
 

By:          
 LORRAINE NEWMAN 
Its:         

 
 
 

LENHARDT FARM, LLC 
 
 
 

By:          
       JANICE L. REHBERG 

Its:         
 
 
 

LENHARDT ENTERPRISES, LLC 
 
 

By:          
       ALLAN R. LENHARDT 

Its:         
 
CITY: 
 
      CITY OF BILLINGS 
 
 
 

By:          
        Ron Tussing 
Its:   Mayor 

 
 
 

By:          
        Cari Martin 
Its:   City Clerk 
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STATE OF     ) 
)ss. 

County of     ) 
 
This instrument was acknowledged before me on the ____ day of ________, 2008, by  

       known to me to be a partner of Lenhardt Property, 
L.P.  

 
 
             
    [signature] 
             
    [typed/printed name] 
    Notary Public for the State of      
    Residing at:       ,      

   My Commission Expires:   , 20     
 
 
 
STATE OF     ) 

)ss. 
County of     ) 

 
 
This instrument was acknowledged before me on the ____ day of ________, 2008, by 

Janice L. Rehberg known to me to the     of Lenhardt Farm, LLC 
 
 
             
    [signature] 
             
    [typed/printed name] 
    Notary Public for the State of      
    Residing at:       ,      

   My Commission Expires:   , 20     
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STATE OF MONTANA  ) 
)ss. 

County of Yellowstone ) 
 
 
This instrument was acknowledged before me on the ____ day of ________, 2008, by 

Allan R. Lenhardt known to me to the     of Lenhardt Enterprises, LLC 
 
 
             
    [signature] 
             
    [typed/printed name] 
    Notary Public for the State of Montana 
    Residing at:       , Montana 

   My Commission Expires:   , 20     
 
 
 
STATE OF MONTANA  ) 

)ss. 
County of Yellowstone ) 

 
 
This instrument was acknowledged before me on the ____ day of ________, 2008, by 

Ron Tussing, known by me to be the Mayor of the City of Billings. 
 
 
             
    [signature] 
             
    [typed/printed name] 
    Notary Public for the State of Montana 
    Residing at:       , Montana 

   My Commission Expires:   , 20     
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STATE OF MONTANA  ) 
)ss. 

County of Yellowstone ) 
 
 
This instrument was acknowledged before me on the ____ day of ________, 2008, by 

Cari Martin, known by me to be the City Clerk of the City of Billings. 
 
 
             
    [signature] 
             
    [typed/printed name] 
    Notary Public for the State of Montana 
    Residing at:       , Montana 

   My Commission Expires:   , 20     
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EXHIBIT A 
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* Streets and area shown as right-of-way will be stricken and the area added to the developable 
area of each Tract 

 
EXHIBIT B 

GENERAL REQUIREMENTS* 
 

 
Minimum Lot Size Per 

Structure 
MF-4** MF-R** MU** 

1 dwelling unit  6,000 6,000  
2 dwelling units 7,000 7,000  
3 dwelling units 8,500 8,500  
4 dwelling units 10,000 10,000  
5 dwelling units  11,000  
6 dwelling units  12,000  
7 dwelling units  13,000  
8 dwelling units  14,500  
9 dwelling units  16,000  

10 or more dwelling 
units 

 1,500 sq ft each  
additional dwelling 
unit 

Setback Requirements 
(in feet)1 

   

Front:2    
 From Linear 

Parkway 
closest 
to 
building  

53 5 5 

 From streets (56 ft. 
right-of-
way) 

203 20 04 

Sides:5    
 1 Story 5 5 5 
 2 Story 8 8 8 
 3+ Story 9 + 1 9 + 1 0 
     Side Adjacent to 

Street 
10 10 0 

Rear5 20 15 0 
Arterials 25 25 25 

Maximum Height (in 
feet) 

34 40 806 

Maximum Lot 
Coverage 

50% 50% 100% 
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Maximum Average 
Densities 
Dwelling 
Units/Acr
e) 

10 20 (Tract 1A) 
15 (Tract 3A) 

207 

Fence/Wall/Berm/Shrub 
Max. 

Height 

   

   Front Yard and 
Adjacent to Street 

2 2 2 

   Rear and Side Yards 
not on Street 

8 8 6 

______________________ 
*  The limitations described in this table are subject to, and in no way supersede, all applicable building codes and 
regulations.  Developers shall at all times comply with the International Building Code, the International Fire Code, 
and all other local, state, or federal building codes or regulations. 
** As of the date this Agreement was originally approved, these zones correspond to the following Tracts:  MF-4 
(Tract 2A, Tract 5A.1); MF-R (Tract 1A, Tract 3A); MU (Tract 4A, Tract 5A.2). 
1  Upon request, Reviewer may in its sole discretion authorize a reduction in the setback requirements of up to 10%. 
2  Pursuant to Master Design Guidelines and upon approval of Reviewer, front setback may be reduced to 0 feet, 
provided structure is a minimum of 5 feet from hard surface walkway or bikeway. 
3  Staggered and angled placement allowed; one structural corner of structure must be at setback line if set at angle, 
while 20% of façade must be at setback for staggered parallel placement. 
4  At 40 feet or 3 stories visible from street, remainder of floors must be set back at least 30% of the depth of the lot. 
5  Zero lot lines allowed pursuant to 27-617 Unified Zoning Regulations and for accessory structures and garages. 
6  Height limitation applies to the uppermost, enclosed portion of the structure.  Antennae, towers, and non-enclosed 
portions of a structure may extend fifteen feet (15’) above the uppermost, enclosed portion of the structure.  The 
enclosed portion of a structure is the portion that is contained on all sides and overhead. 
7    Upon request of the applicant and consent of the Reviewer, the zoning coordinator may approve in his or her 
discretion and without further hearing, review or approval average density limits that are up to ten percent (10%) 
greater than the standard limits described herein if the zoning coordinator determines that the increase in density 
would not materially prejudice any neighboring or nearby property. 

EXHIBIT C 
 

PART 1 
PARKING REQUIREMENTS – MIXED-USE ZONE 

 
 
TYPE OF USE REQUIRED PARKING 

(spaces / 
dwelling unit) 

Residential 1.0/dwelling unit 
Lodging 1.0/bedroom 
Office 2.0/1,000 square feet 
Retail 3.0/1,000 square feet 
Other Uses To be determined by Zoning 

Coordinator 
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upon request 
of Developer 

and consent of 
Reviewer 

 
 

PART 2 
JOINT PARKING FACTORS REDUCTION MATRIX 

 
Joint use parking agreements may result in a reduction of the combined parking 

requirements for the Units entering into the agreement.  Allowable reductions shall be 
determined using the following joint parking reduction matrix by dividing the sum of the 
required parking minimums for each use as specified in Exhibit C, Part 1 by the joint parking 
reduction factor set forth in the following matrix. 
 

 RESIDENTIAL LODGING OFFICE 
RESIDENTIAL 1 1.1 1.4 

LODGING 1.1 1 1.7 
OFFICE 1.4 1.7 1 
RETAIL 1.2 1.3 1.2 

 
Example:  A residential building with ten units requires 10 parking spaces and a neighboring 
2,000 square feet office building requires 4 parking spaces.  The adjusted minimum parking 
requirement for the two buildings is 10.  (10 + 4 = 14 ÷ 1.4 = 10).  Similarly the adjusted 
minimum parking requirement for a ten unit residential unit and a 3,000 square foot retail store 
would be 16.  (16 + 9 = 19 ÷  1.2 = 15.83).  (Any remainder shall be rounded up.) 

 
 
 
 

 
(Back to Regular Agenda) 

 
 


