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City Council Work Session 
 

5:30 PM 
Council Chambers 

August 6, 2012 

ATTENDANCE:   
Mayor/Council

 

   (please check)    x  Hanel,    x Ronquillo,    x Cromley,     x Cimmino,   x  Pitman,           
x McFadden,     � Bird,     x Ulledalen,     x McCall,     x Astle,    x Crouch. 

ADJOURN TIME:

Agenda 
   8:45 

TOPIC  #1 Animal Control Chicken Ordinance 
PRESENTER Dave Klein, Animal Control Supervisor 

NOTES/OUTCOME  

 Two (2) options for Council to consider; one (1) based on Missoula’s and one (1) that 
staff recommends because there are some concerns with making the Missoula code work 
in Billings. Explained the Missoula ordinance as adapted to Billings.  Explained option 
#2, the ordinance that is recommended by staff.  Recommend that chickens be allowed 
only on single family lots, height limit on coops, 10’ setback from property lines for 
buildings and pens, no chickens in front yard, no slaughtering in public view, no 
automatic sunset, and violation is a municipal infraction, usually will cite after one (1) 
warning.  Fee resolution is also needed.  Higher fee is required if chickens are permitted 
in all zoning districts because it will require more paperwork. 

 Cromley:  clarify the explanation copies.  When was Missoula ordinance adopted?  Legal 
and staff review? 

 Dave:  Missoula’s code adopted in approximately 2011.  Legal and Code consulted with 
Animal Control. 

 McCall:  space limits that are necessary? 
 Dave: housing is 2 sq ft per animal and outdoor enclosure is commonly 4 sq ft.   
 Astle:  initiative included a one (1) year sunset? 
 Tina:  yes, an initiative included that, but a second initiative to follow the Missoula 

ordinance did not have the sunset. 
 Candi:  confirmed Tina’s statement.  Sunset would not impact the zoning code, so 

grandfather clause would control, unless city council directs putting otherwise in the 
zoning ordinance.   

 Brent: confirmed prior statements.   
 Ronquillo:  think that we’ll know whether it’s working within a year, so don’t need an 

automatic sunset.  Dogs are sometimes in even smaller enclosures.   
 McFadden:  experience with evolving Animal Control ordinances?   
 Dave: yes. 
 Cromley:  annual permit has to be posted on the property?   
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 Dave: owner must be able to produce the permit but not required to post it; same as 
Missoula. 

 Public comments: 
 TJ Wierenga, 2215 Beloit: chicken coop should be 2 sq ft inside and 4 sq ft for outdoors.  

Coops and enclosures should be covered to keep chickens separate from wild birds.  
Backyard Hen initiative can agree with either option developed by staff.   

 Astle:  Two (2) sq ft really adequate? 
 TJ: minimum.  It’s a humane space but more would be better. 
 Carol Braaten, 183 Lexington Dr.:  common sense should dictate coop and enclosure 

size.  Asks supporters to stand.  Either staff proposal is OK.  
 Ulledalen:  like the Billings version of the Missoula ordinance – option #2.   
 Cromley:  page I-2, fee resolution should be clear that this is an annual permit fee. 
 Ulledalen: thinks $25/yr fee is reasonable.   

 
TOPIC  #2 Districting & Apportionment Commission Correspondence 
PRESENTER  Bruce McCandless 

NOTES/OUTCOME  
 McCandless: review the contents of the letter and the Commission’s schedule through 

January.  Commission is meeting the week of August 13th which will set the 100 House 
Districts; therefore there would not be an opportunity for an additional city council 
meeting to take any further action.  Endorse the Urban-Rural Plan. 

 Ronquillo:  still confusion by some legislators.  Criticism that the city is involved with 
the process.     

 Pitman:  consistent with what we’ve done. 
 Mayor will be in the office to sign the letter.  
 McFadden:  public comments on anything at anytime, have seen surprisingly few 

comments or emails on this topic. 
 Public comments:  none 

 
TOPIC #3 HR and Legal Review 
PRESENTER Tina Volek 

NOTES/OUTCOME  
 Tina:  Following an initiative to have staff investigate the possibility of an audit on 

Human Resources functions, including the legal aspect of reviewing contracts, as the 
result of city personnel lawsuits, there are documents for review. A proposal from 
Associated Employers in Billings ($16,000), and a review of the Troy, MI Office of the 
City Attorney, prepared by the International Municipal Lawyers Association ($20,000 
plus expenses).   If either proposal meets the council’s needs we will start preparing a 
RFP.  Personnel litigation is a concern, the firefighter’s lawsuit, which goes back to the 
language in the contract was handled by an outside attorney. Pending police officer’s 
lawsuit based on language from the 2003 contract, written by the HR Director, at that 
time, had no legal review.  There is a police case being handled by MMIA, we are asking 
for cost sharing as they declined city help.  The Human Rights Bureau decision on 
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longevity benefits for the Communications Center Managers goes back many years.  The 
last several years we have used the team approach, until three (3) years ago there was not 
an attorney on the bargaining team.  If the council wishes we can set up a RFP for the 
process. 

 Mayor:  should proceed, present method has improved the process greatly with having 
the legal staff involved. 

 McCall:  should do the RFP, the sooner the better. 
 Ulledalen:  has become a bigger issue than intended.  Issue is things cannot be explained 

to people, such as “why was it written this way”.  Maybe we need to go to an outside 
source that has expertise in labor contracts.  This initiative has drifted away from the 
initial initiative. 

 Tina:  there is also an initiative to review a previous presentation on hiring outside a city 
organization council RFP.  I will pull that and get it to you.  On legal and human 
resources staff have additional experience in the last couple years by working over the 
contracts and consulting with a firm that specializes in human resource and contract 
issues.  In order to keep costs down we have to look to our own staff.  Is there another 
direction you would like us to go? 

 Pitman:  how far should we proceed, what answers are we going to get?  Are we fighting 
public perception vs. the actual lawsuits, it does not appear that we are out of line with 
other communities.  Comes down to understanding your own staff, when they need extra 
help, get it.  Don’t think it is necessary to go any further. 

 Ronquillo: now days people can sue you no matter what, we need to follow our own 
rules.  If we need outside help we can do that.   

 Astle:  is the HR department fully staffed? 
 Tina:  there one position we are building an office for now; this would be an 

investigator/trainer. 
 McCall:  if we do not want to go in this direction then we need to understand what we are 

saying and agree so it does not come back to council in a few months.  This has been 
back and forth for two (2) years now; we think we have it fixed and it comes back. 

 Pitman: staff has done their job and provided the information to backup how the things 
are done when the city is named in a lawsuit. 

 Consensus is for the staff to not pursue these studies at this time, probably delaying until 
we complete the Priority Based Budgeting (PBB) program reviews.  

 Tina:  the bargaining sessions are open to the public, you are welcome to attend.  We are 
also working on Management Teambuilding.  There is a Labor Management Program on 
September 19th and 20th in Bozeman Karla and I will be attending.  We will send the 
council the program information. 

 Public comments:  none 
  
TOPIC #4 Priority Based Budgeting 
PRESENTER Bruce McCandless 
 Bruce: the council received a DVD and instruction to view the PBB program.  There was 

an explanation of the different functions of the tool with the information for the city.  The 
tool example was set up for the City of Cincinnati, so there will be things that are 
unfamiliar to you.  The file will show all the city programs and the dollar cost.  The 
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programs are in priority order that make up the dollars amounts shown in the top part of 
the table.  The buttons are the important elements; “Every City Program”, “City-wide”, 
“All Departments”, and “Total Estimated Budget”, which break down the different funds.  
The programs are listed, by quartile, at the bottom of the page/sheet.  There are filter 
options, “Custom Fund Menu #1 which allow you to select one or more funds, or 
“Custom Look” which allows you to select which programs you want.  The numbers are 
based on the FY12 budget.  These programs are scored in relationship to the seven (7) 
external results. 

 Ulledalen: what’s next? 
 McCall:  this is a very positive part of this process; it brings in the community ownership. 
 Tina: look at the scoring that exists, tell us what you want investigated; we’ll work on 

that, bring you information and let you make decisions.  Has a relationship to the 
strategic plan – goals are old and may need to be updated.  Probably will focus on 
General Fund and Public Safety Fund.  After you’ve looked at it, staff will conduct 
meetings/discussion about operating the program.   

 Crouch: are departments looking at this too? 
 Tina: yes. 
 Public comments: none 

 
TOPIC #5 Quarterly Updates 
PRESENTER Pat Weber, Tina Volek, Greg Krueger, Bill Cochran 

NOTES/OUTCOME  
 Budget: no questions 
 Initiatives:  list provided to Council.  Questions?   
 Ulledalen:  August 2007 to sell Lampman and Lampman Strip Park.  No progress until 

park district assessments.  Was that dormant for (4) four years? 
 Tina: I’ll check the status. 
 Hanel:  date for the report on city-employee lawsuits should be changed to 8/6/12.   
 Pitman:  McCall initiative in July 2009, about the possibility of partnering with local 

groups to maintain parks. 
 Ulledalen:  asked a question to use volunteers for Phipps Park improvements, but are 

there union barriers?  There is a group of people willing to volunteer at Phipps Park 
because they use that particular park.  Would like to have some feedback on this issue? 

 Tina:  need to follow-up with research by St. John about volunteers and city needs to 
work on it as resources decline.  Need to match staff time and volunteers and balance 
them. 

 Cromley: June 9, 2008, selling memorials in city parks; is that for benches and tables? 
All kinds to parks?  Only program is for Swords Park?   

 Tina:  brochure is for that park but it shows what donated items cost.  Make it more of a 
generic list if Council wants.  Could post the information to the website. 

 Ulledalen:  frustration that we know we have needs and we’re not telling people what we 
need.  Wide open opportunities and we’re not taking advantage.   

 Cromley: donation for Pioneer Park; how did resident know about how to do that?  
 Cimmino: who decides what the costs are?   
 Tina: will get more information and report back to you. 
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 Tina:  longstanding initiative on national wastewater standards.  Numerous discussions 
with federal delegation staff.  May never get a definitive answer because delegation’s 
hands are tied by federal litigation.   

 Pitman:  January 11, 2010 initiative?  Invite them, but if no one shows up, remove it from 
the list.   

 McFadden:  would like to invite them again.   
 Ulledalen:  unfunded federal mandates.  Congress could change the law or provide 

grants.  Election year would be a good time to express their views.  Could Mayor help 
schedule that?  Have them speak at a work session so the council can ask questions. 

 Downtown Billings Partnership:  Greg Krueger – here to answer questions on report that 
was in the Friday packet.  No questions. 

 Strategic Plan:   
 Tina: question about whether Council wants new Councilmembers to receive the 

Communication Plan and schedule a new discussion at a future work session.  Also make 
a presentation on using social media instead of printed newsletter.  Parkland dedication – 
DPARB is working on the topic, realtors may be interested in changes but are just now 
working on it.  On the agenda next month.  Circulator bus route study is done but staff is 
reviewing it before coming to Council.   

 Ulledalen:  only two (2) present members of Council who were involved in developing 
the plan, so need to refocus efforts and renew/redo it. 

 McCall: agree that it started a long time ago but have used it effectively since then.  
Dynamic tool but agree that it needs to be updated. 

 Tina: would like to get through one (1) full round of Priority Based Budgeting before we 
revise the plan.  Looking at beginning of FY 2014.   

 New library construction:   
 Bill Cochran:  wouldn’t normally give this report verbally since written report was sent 

out last week.  Compliments Debi Meling and her staff.  Thanks Pat Weber for bond 
work, great interest rate.  Foundation has made its first payment to the city.  Health 
Department issued permit for coffee shop.  Jackson Contractors was on-site today and 
will start work with the subcontractors next week.  US Department of Commerce, 
broadband program provided several computers, will train librarians on September 15.  
Training includes library futurists asking what services people will want in the future – so 
want everyone to attend.   

 Pitman: budget of $20 million, due to continued donations, etc?   
 Bill:  architect budget was $18 million, $2 million donation for design never part of the 

city budget.  May be additional donations for things that aren’t already in the project; 
naming rights and small donations program.  Will use reserves for several more expenses 
and maintenance/ replacement fund. 

 Cimmino: naming rights for library?   
 Bill: yes, the Foundation authorized renaming for $5 million donation, but new name 

would require Council and County Commission approval.   
 Cimmino:  Would that be a one (1) time donation or paid over time? 
 Tina:  compliment Bill Cochran and staff assistance to the project. 
 Bill:  Can’t believe we are on the eve of construction. 
 Public comments:  none 

Additional Information: 
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Other public comments: 
• Jerry Ray, 2646 Grand Avenue #I:  handed out a flyer, JEM LLC, commercial real estate 

developer.  $1 million investment in the Crane Building.  Think it would be a good 
location for the Planning/Building Department.  Didn’t know that staff didn’t want to 
cross the railroad tracks, or wouldn’t have spent the money to put in a proposal.  Want to 
have a group evaluate the proposal.  Really want this to be the city office.  3005 1st Ave. 
South.  New parking lot, elevator, heating and cooling, etc.  Slap in the face that staff 
won’t look at the building.  No problems with indigents and/or Rescue Mission residents.  
7,500 sq ft X 3 floors plus 500 sq ft entry.  All floors sprinkled and separate HVAC for 
each floor.  Have held out for five (5) years because want to rent all of it to one tenant.    

• Hanel:  nice building.   
• Bruce Simon, 217 Clark Avenue:  interesting ride on the Parking Advisory Board.  

Wanted current information, given two (2) year old information.  Information has been 
hard to get.  Disagree with your decision to increase meter rates.  Can’t serve as a 
member on the board any longer.  Resignation letter submitted to the Mayor. 

• Cimmino:  rate increase was not a unanimous vote.   
• Simon: no staff accountability when the revenue estimates are wrong.   

 
Recess for executive session on pending litigation at 8:00.   
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URBAN CHICKENS 
COUNCIL WORK SEASON AUGUST 6, 2012 

 

BACKGROUND 

On June 7, 2011, the City Zoning Commission voted unanimously to forward a recommendation of denial of 
the request to initiate a text amendment to the City Council to allow raising a limited number of chickens in 
residential zoning districts. 

On July 19, 2011, the Backyard Hen Initiative group gave their presentation to the Animal Control Board. As 
the Board did not have a quorum at this time no business was discussed. 

On September 26, 2011, public comments at the City Council regular meeting prompted Council members 
to request staff to bring back a report to Council with ideas on the Hen Initiative, to look at ordinances in 
other communities and draft reasonable guidelines that could apply to Billings; to bring back issues that 
other communities which have approved urban chickens were having; and reasonable restrictions that 
could be implemented. 

On October 25, 2011, the Animal Control Board held a public meeting to hear the Billings Backyard Hen 
Initiative and receive public comment. This was an open discussion and all public attendees were in favor of 
allowing the raising of hens in the city limits of Billings. 

Presentations of  proposed possibilities  allowing chickens within the City of Billings were presented to the 
Public during (3) three public Community Connection meetings held in November 2011. 

On November 21, 2011 Staff gave City Council a presentation of the pro’s and con’s allowing chickens in the 
City Limits with examples of other cities requirements and regulations for keeping of chickens. Council 
voted to table the idea indefinitely. 

On March 26, 2012 City Council was asked to approved amendments to City Zoning Code clearly stating 
that Livestock and Fowl were prohibited within the City Limits. Council chose to table this issue for 30 days. 
A Council initiative was passed asking for a draft ordinance that would allow chickens within the City, 
requiring attendance to training classes, setting a 1 year trail period, requiring permits, and asking that the 
Ordinance be based on Missoula and Bozeman Ordinances. Specifics such as setbacks and considering of 6 
to 8 chickens. Recommendations to be brought to a Work Session. 

On April 16, 2012 a Power Point presentation and Draft Ordinance was presented to City Council at a work 
session. Discussion at this meeting rejected some of the requirements being asked of in the Draft 
Ordinance. 

On April 23, 2012 amendments to Zoning Code clarifying chickens and other livestock were not allowed 
within the City Limits were again presented. Council chose to table indefinitely the proposed changes. 
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On May 14, 2012 Council initiative directing staff to bring back an Urban Chicken Ordinance for the City of 
Billings based on the language of Missoula’s City Code. It was recommended be given a 1 year trail period.  

On June 5, 2012 a meeting of the City Zoning Commission was cancelled due to lack of quorum. Discussion 
was to be about changes to Zoning regulations that would allow chickens in residential and commercial 
zoning districts developed for residential uses. 

On June 12, 2012 an Animal Control Board meeting was held. At the meeting draft ordinance options were 
presented to the Board and citizens attending. Option 1 based specifically on the Missoula city code and 
Option 2 based on the Missoula city code with staff recommendations were presented. Board members in 
attendance and citizens present voted in favor of Option 2 suggesting minor changes. 

On July 3, 2012 the Zoning Commission unanimously voted a recommendation of denial to be forward to 
City Council for City Zone change #899 a text amendment allowing poultry in residential zoning districts and 
commercial zoning districts developed for residential uses. 

On July 23, 2012 City Council voted to postpone on First Reading passage or denial of Zone Change 899 
which would allow chickens within the City Limits until changes to the Animal Control Ordinances placing 
requirements when doing so could be presented with the proposed Zoning changes. 

As requested by Council Initiative we now bring before you an Ordinance strictly based of the Missoula 
Ordinance allowing chickens and a second option based of the Missoula Ordinance with Staff 
recommendations. 
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MISSOULA ORDINANCE 

6.07.1010 Regulations concerning keeping of livestock and domestic fowl. 

D.    Special regulations for urban chickens on a parcel of land that is less than one acre in size. The 
prohibition to keeping chickens in this section does not apply to the keeping of up to six (6) female chickens 
while the animals are kept in such a manner that the following standards are complied with: 

1.     The chickens must be kept on a single-family parcel(s), and chickens may be kept on a parcel(s) under 
one ow.0nership with more than one dwelling if all residents and the owner consent in writing to allowing 
the chickens on the property. When chickens are kept on a multi-dwelling parcel(s) the owner of the 
chickens shall keep a copy of the signed approval document for inspection upon request by animal control 
personnel. 

2.     The owner must obtain an annual permit from the City Treasurer.  The permit shall be $15. 

3.     The chickens shall be provided with a covered, predator-proof chicken house that is thoroughly 
ventilated, of sufficient size to admit free movement of the chickens, designed to be easily accessed, 
cleaned and maintained by the owners and be at least 2 square feet per chicken in size. The size 
requirements for the enclosure outlined in 6.07.1010 (A) (1) do not apply.  An enclosure may smaller than 
one half acre in size 

4.     No chicken house shall be located closer than 20 feet to any residential structure occupied by someone 
other than the chicken owner, custodian, or keeper. 

5.     The chickens shall be shut into the chicken house at night, from sunset to sunrise. 

6.     During daylight hours the adult chickens shall have access to the chicken house and, weather 
permitting, shall have access to an outdoor enclosure on the subject property, adequately fenced to 
contain the chickens and to prevent access to the chickens by dogs and other predators. 

7.     Stored feed must be kept in a rodent- and predator-proof container 

8.     It is unlawful for the owner, custodian, or keeper of any chicken to allow the animal(s) to be a nuisance 
to any neighbors, including but not limited to: noxious odors from the animals or their enclosure; and noise 
of a loud and persistent and habitual nature.  Animal Control will determine whether or not a nuisance 
exists on a case-by-case basis. 

(Ord. 3472, 2011) 

6.07.1020  Notice of Violation and Order To Take Corrective Action and Citations   

A.    When Animal Control determines that a violation of the code has occurred, Animal Control may issue 
written notice to the owner, custodian or keeper, either personally or by certified mail.  Such notice shall 
specify the provision or provisions of this part alleged to have been violated along with a 
short and plain statement of the facts that constitute the violation.  The notice shall include an “order to 
take corrective action” requiring compliance within a reasonable time as stated in the order.   
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B.    If the owner, custodian, or keeper has failed to comply with the ordinance, Animal Control may issue a 
citation to the owner, custodian or keeper for failure to comply with any applicable requirement of this 
section. 

(Ord. 3472, 2011) 

6.07.1030  Penalty--Fines.  An owner, custodian, or keeper of an animal who is found guilty of any provision 
of this part shall be guilty of a misdemeanor and shall be subject to the penalties provided for in Section 
6.07.030 (C).   

Failure to comply with a properly issued Notice of Violation and Order to Take Corrective Action shall be 
counted as a separate offense from a citation issued after the compliance date described in the order.  

(Ord. 3472, 2011) 
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ORDINANCE NO. 12-______    
 

AN ORDINANCE AMENDING THE BILLINGS MONTANA 
CITY CODE TO ALLOW A LIMITED NUMBER OF FEMALE 
CHICKENS IN RESIDENTIAL AREAS BY AMENDING 
SECTIONS 4-401 DEFINITIONS AND 4-303 – CARE, 
KEEPING AND SALE OF ANIMALS  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY BILLINGS THAT: 
 
Section 1.    That the following definitions in section 4-401 of the Billings, Montana, City 
Code are amended to read as follows: 
 
Animal means to include all livestock, fowl, and any domestic pet, both male and female. 
 
Small animal includes any dog, cat, rabbit, chicken, or domesticated small animal, both male 
and female. 
 
Section 2.  That section 4-303 of the Billings, Montana, City Code is amended to read as 
follows: 
 
Sec. 4-303. - Rabbitry. and Chickens (Gallus gallus domesticus) 
 
Rabbitry 
(a) Whenever the term "rabbitry" is used in this section it shall be deemed to mean any 
premises or property of any kind or description where more than one female rabbit or hare 
is kept for purposes of breeding, or where more than one litter of rabbits or hares is kept 
for purposes of sale.  
(b) No person shall keep or maintain a rabbitry on premises controlled by such person. 
 
Chickens (Gallus gallus domesticus) 
(c) Up to six (6) chicken hens (female of species) may be kept on a premises  subject 
to the following requirements and subject to all other applicable provisions of this Code: 
(1) The chicken hens must be kept on a single-family parcel(s).  Chicken hens may be 
kept on a parcel(s) under one ownership with more than one dwelling if  all residents and 
the owner consent in writing to allowing the chicken hens on the property. When chicken 
hens are kept on a multi-dwelling parcel(s) the owner of the chicken hens shall keep a 
copy of the signed approval document for inspection upon request by animal control 
personnel.  
(2) The owner must obtain an annual permit from the City of Billings Animal Control.  The 
fee(s) for this permit will be determined by City Council Resolution and may be periodically 
adjusted.  
(3) The chicken hens shall be provided with a covered, predator-proof chicken house that 
is thoroughly ventilated, of sufficient size to admit free movement of the chicken hens, 
designed to be easily accessed, cleaned and maintained by the owners and be at least 2 
square feet per chicken hen in size.  
(4) No chicken house, outdoor chicken enclosure, or chicken hen shall at any time  be 
located closer than 20 feet to any residential structure occupied by someone other than 
the chicken hen owner, custodian, or keeper.  
(5) The chicken hens shall be shut into the chicken house  at night, from sunset to sunrise.  
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(6) During daylight hours the adult chicken hens shall have access to the chicken house 
and, weather permitting, shall have access to an outdoor enclosure on the subject 
property, adequately fenced to contain the chicken hens and to prevent access to the 
chicken hens by predators.    
(7) Stored feed must be kept in a rodent- and predator-proof container. 
(8) It is unlawful for the owner, custodian, or keeper of any chicken hen to allow the 
animal(s) to be a nuisance to any neighbors, including but not limited to: noxious odors 
from the animals or their enclosure and/or noise of a loud and persistent and habitual 
nature.  Animal Control will determine whether or not a nuisance exists on a case-by-case 
basis  
(9) Enforcement Upon receiving a complaint of a possible violation Animal Control will 
investigate, determine if a violation exists and when appropriate leave a notice of violation 
and order to take corrective action with the owner, custodian, or keeper and provide them 
with written notice of the violations that require correction.  Animal Control will revisit the 
owner’s address 10 days or more after the notice of violation is issued.   If the owner, 
custodian, or keeper has failed to comply with the ordinance, Animal Control may issue a 
citation to the owner, custodian or keeper for failure to comply with any applicable 
requirement of this section. 
(10)  When Animal Control determines that a violation of the code has occurred, Animal 
Control may issue written notice to the owner, custodian or keeper, either personally or by 
certified mail.  Such notice shall specify the provision or provisions of this chapter alleged 
to have been violated along with a short and plain statement of the facts that constitute the 
violation.  The notice shall include an “order to take corrective action” requiring compliance 
within a reasonable time as stated in the order. 
(11) Failure to comply with a properly issued Notice of Violation and Order to Take 
Corrective Action shall be counted as a separate offense from a citation issued after the 
compliance date described in the order. Each day an offense exists shall constitute a 
separate offense and be a separate municipal infraction. 
(d) Persons found to have committed a violation of this section shall be subject to a 
municipal infraction with civil penalties as specified in section 18-1304. 
 
Section 3.  Effective Date. This ordinance shall be effective October 10, 2012.  
 
Section 4.  Sunset Date. This ordinance shall be in effect for one (1) calendar year from 
October 10, 2012. On October 10, 2013, Sections 4-303 and 4-401 BMCC will revert to its 
original language unless the City Council re-adopts the language herein. 
 
Section 5. Severability. If any provision of this ordinance or the application thereof to 
any person or circumstances is held invalid, such invalidity shall not affect the other 
provisions of this ordinance which may be given effect without the invalid provisions or 
application, and, to this end, the provisions of this ordinance are declared to be severable. 
 
PASSED by the City Council on first reading this   ______ day of  ___________, 2012. 
 
PASSED, ADOPTED and APPROVED on second reading this  _____ day of  
__________, 2012. 
 

CITY OF BILLINGS 
 
By: ______________________ 
      Thomas W. Hanel, Mayor 
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ATTEST: 
 
 
 
By:     
     Cari Martin, City Clerk 
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ORDINANCE NO. 12-______    
 

AN ORDINANCE AMENDING THE BILLINGS MONTANA 
CITY CODE TO ALLOW A LIMITED NUMBER OF FEMALE 
CHICKENS IN RESIDENTIAL AREAS BY AMENDING 
SECTIONS 4-401 DEFINITIONS AND 4-303 – CARE, 
KEEPING AND SALE OF ANIMALS  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY BILLINGS THAT: 
 
Section 1.    That the following definitions in section 4-401 of the Billings, Montana, City 
Code are amended to read as follows: 
 
Animal means to include all livestock, fowl, and any domestic pet, both male and female. 
 
Small animal includes any dog, cat, rabbit, chicken, or domesticated small animal, both male 
and female. 
 
Defining fowl and chicken within the Animal Control Ordinance. 
 
Section 2.  That section 4-303 of the Billings, Montana, City Code is amended to read as 
follows: 
 
Sec. 4-303. - Rabbitry. and Chickens (Gallus gallus domesticus) 
 
Rabbitry 
(a) Whenever the term "rabbitry" is used in this section it shall be deemed to mean any 
premises or property of any kind or description where more than one female rabbit or hare 
is kept for purposes of breeding, or where more than one litter of rabbits or hares is kept 
for purposes of sale.  
(b) No person shall keep or maintain a rabbitry on premises controlled by such person. 
 
Chickens (Gallus gallus domesticus) 
(c) Up to six (6) chicken hens (female of species) may be kept on a premises  subject 
to the following requirements and subject to all other applicable provisions of this Code: 
(1) The chicken hens must be kept on a single-family parcel(s).  Chicken hens may be 
kept on a parcel(s) under one ownership with more than one dwelling if  all residents and 
the owner consent in writing to allowing the chicken hens on the property. When chicken 
hens are kept on a multi-dwelling parcel(s) the owner of the chicken hens shall keep a 
copy of the signed approval document for inspection upon request by animal control 
personnel.  
(2) The owner must obtain an annual permit from the City of Billings Animal Control.  The 
fee(s) for this permit will be determined by City Council Resolution and may be periodically 
adjusted.  
 
Changes made make specific for Billings and establish permit fees determined by Council 
Resolution. 
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(3) The chicken hens shall be provided with a covered, predator-proof chicken house that 
is thoroughly ventilated, of sufficient size to admit free movement of the chicken hens, 
designed to be easily accessed, cleaned and maintained by the owners and be at least 2 
square feet per chicken hen in size.  
(4) No chicken house, outdoor chicken enclosure, or chicken hen shall at any time  be 
located closer than 20 feet to any residential structure occupied by someone other than 
the chicken hen owner, custodian, or keeper.  
 
Wording has been added as our understanding as written would allow chicken owners to allow their 
chickens to wonder in fenced backyards during daylight hours. Staff felt this defeated the distance 
requirement. 
 
(5) The chicken hens shall be shut into the chicken house  at night, from sunset to sunrise.  
 
All in attendance at the June 12, 2012 Animal Control Board meeting felt it unnecessary to 
specifically list dogs in this section, feeling predators covered all, so the word dogs was removed 
from this section.    
 
(6) During daylight hours the adult chicken hens shall have access to the chicken house 
and, weather permitting, shall have access to an outdoor enclosure on the subject 
property, adequately fenced to contain the chicken hens and to prevent access to the 
chicken hens by predators.    
(7) Stored feed must be kept in a rodent- and predator-proof container. 
(8) It is unlawful for the owner, custodian, or keeper of any chicken hen to allow the 
animal(s) to be a nuisance to any neighbors, including but not limited to: noxious odors 
from the animals or their enclosure and/or noise of a loud and persistent and habitual 
nature.  Animal Control will determine whether or not a nuisance exists on a case-by-case 
basis  
(9) Enforcement Upon receiving a complaint of a possible violation Animal Control will 
investigate, determine if a violation exists and when appropriate leave a notice of violation 
and order to take corrective action with the owner, custodian, or keeper and provide them 
with written notice of the violations that require correction.  Animal Control will revisit the 
owner’s address 10 days or more after the notice of violation is issued.   If the owner, 
custodian, or keeper has failed to comply with the ordinance, Animal Control may issue a 
citation to the owner, custodian or keeper for failure to comply with any applicable 
requirement of this section. 
(10)  When Animal Control determines that a violation of the code has occurred, Animal 
Control may issue written notice to the owner, custodian or keeper, either personally or by 
certified mail.  Such notice shall specify the provision or provisions of this chapter alleged 
to have been violated along with a short and plain statement of the facts that constitute the 
violation.  The notice shall include an “order to take corrective action” requiring compliance 
within a reasonable time as stated in the order. 
(11) Failure to comply with a properly issued Notice of Violation and Order to Take 
Corrective Action shall be counted as a separate offense from a citation issued after the 
compliance date described in the order. Each day an offense exists shall constitute a 
separate offense and be a separate municipal infraction. 
(d) Persons found to have committed a violation of this section shall be subject to a 
municipal infraction with civil penalties as specified in section 18-1304. 
 
Wording changed to make specific to Billings. 
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Section 3.  Effective Date. This ordinance shall be effective October 10, 2012.  
 
Section 4.  Sunset Date. This ordinance shall be in effect for one (1) calendar year from 
October 10, 2012. On October 10, 2013, Sections 4-303 and 4-401 BMCC will revert to its 
original language unless the City Council re-adopts the language herein. 
 
 
Section 5. Severability. If any provision of this ordinance or the application thereof to 
any person or circumstances is held invalid, such invalidity shall not affect the other 
provisions of this ordinance which may be given effect without the invalid provisions or 
application, and, to this end, the provisions of this ordinance are declared to be severable. 
 
 
PASSED by the City Council on first reading this   ______ day of  ___________, 2012. 
 
PASSED, ADOPTED and APPROVED on second reading this  _____ day of  
__________, 2012. 
 

CITY OF BILLINGS 
 
 
 
By: ______________________ 
      Thomas W. Hanel, Mayor 
 

ATTEST: 
 
 
 
By:     
     Cari Martin, City Clerk 
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ORDINANCE NO. 12-______    

 
AN ORDINANCE AMENDING THE BILLINGS MONTANA CITY CODE 
TO ALLOW A LIMITED NUMBER OF FEMALE CHICKENS IN 
RESIDENTIAL AREAS BY AMENDING SECTIONS 4-401 
DEFINITIONS AND 4-303 – CARE, KEEPING AND SALE OF 
ANIMALS  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY BILLINGS THAT: 
 
Section 1.  That the following definitions in section 4-401 of the Billings, Montana, City Code  are 
amended  to read as follows: 
 
Animal means to include all livestock, fowl, and any domestic pet, both male and female. 
 
Small animal includes any dog, cat, rabbit, chicken, or domesticated small animal, both male and 
female. 
 
Section 2.   
That section 4-303 of the Billings Montana City Code is amended so that such section shall read as 
follows: 
 
Sec. 4-303. - Rabbitry. and Chickens (Female Gallus gallus domesticus) 
 
Rabbitry 
(a) Whenever the term "rabbitry" is used in this section it shall be deemed to mean any premises 
or property of any kind or description where more than one female rabbit or hare is kept for purposes 
of breeding, or where more than one litter of rabbits or hares is kept for purposes of sale.  
(b) No person shall keep or maintain a rabbitry on premises controlled by such person. 
 
Chickens (Female Gallus gallus domesticus) 
(c) Up to six (6) chicken hens (female Gallus gallus domesticus) may be kept on a premise 
subject to the following requirements and subject to all other applicable provisions of this Code: 
(1) The chicken hens must be kept on a single-family parcel(s). Chicken hens are prohibited on any 
multi-dwelling parcel(s). 
(2) The owner must obtain an annual permit from the City of Billings Animal Control.  The fee(s) for 
this permit will be determined by City Council Resolution and may be periodically adjusted; 
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(3) The chicken hens shall be provided with a covered, predator-proof chicken house  
that is thoroughly ventilated, of sufficient size to admit free movement of the chicken hens, designed 
to be easily accessed, cleaned and maintained by the owners, be at least 2 square feet per chicken 
hen in size and the coup and enclosure cannot be more than (12) twelve feet at its peak in height.  
(4) No chicken house, outdoor chicken enclosure, or chicken hen shall at any time be located closer 
than 10 feet to any public right-of-way, sidewalk, or neighboring property line other than the chicken 
owner, custodian, or keeper.  
(5) The chicken hens shall be shut into the chicken house at night, from sunset to sunrise.  
(6) During daylight hours the adult chicken hens shall have access to the chicken house and, weather 
permitting, shall have access to an outdoor enclosure on the subject property, adequately fenced to 
contain the chicken hens and to prevent access to the chicken hens by predators.  
(7) Stored feed must be kept in a rodent- and predator-proof container  
(8) It is unlawful for the owner, custodian, or keeper of any chicken hen to allow the animal(s) to be a 
nuisance to any neighbors, including but not limited to: noxious odors from the animals or their 
enclosure (see Sec. 4-306 Offensive animal waste); and noise of a loud and persistent and habitual 
nature (see Sec. 4-404 Noisy animals).   
(9) No chicken hen(s) shall be allowed to run at large in the city. No owner or keeper shall allow or 
permit any chicken hen(s) to be at large off the owner's or keeper's property. Any chicken hen(s) 
found to be running at large in the city or on private property in violation of this section is a public 
nuisance and shall be impounded in the animal shelter. (see Sec. 4-406 Small animals at large) 
(10) No chicken house or chicken enclosure shall be located in a front yard.  
(11)No chicken hens shall be slaughtered within view of adjacent property or the public. 
(12) Changes to the standards contained in this section shall require any permit holder to comply with 
any new standard, regulation, or condition and no notice to a permit holder is required prior to 
enforcement of any new standard beyond that required for adoption of a new or revised ordinance. 
(d) Persons found to have committed a violation of this section shall be subject to a municipal 
infraction with civil penalties as specified in section 18-1304. 
 
Section 3.  Effective Date. This ordinance shall be effective  ____________, 2012.  
 
Section 4. Severability. If any provision of this ordinance or the application thereof to any person or 
circumstances is held invalid, such invalidity shall not affect the other provisions of this ordinance 
which may be given effect without the invalid provisions or application, and, to this end, the provisions 
of this ordinance are declared to be severable. 
 
PASSED by the City Council on first reading this _____ day of ___________, 2012. 
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PASSED, ADOPTED and APPROVED on second reading this ____ day of __________, 2012. 
 

CITY OF BILLINGS 
 
 
 
By: ______________________ 
      Thomas W. Hanel, Mayor 
 

 
 
 
ATTEST: 
 
 
 
By:     
     Cari Martin, City Clerk 
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ORDINANCE NO. 12-______    
 

AN ORDINANCE AMENDING THE BILLINGS MONTANA CITY CODE 
TO ALLOW A LIMITED NUMBER OF FEMALE CHICKENS IN 
RESIDENTIAL AREAS BY AMENDING SECTIONS 4-401 
DEFINITIONS AND 4-303 – CARE, KEEPING AND SALE OF 
ANIMALS  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY BILLINGS THAT: 
 
Section 1.  That the following definitions in section 4-401 of the Billings, Montana, City Code  are 
amended  to read as follows: 
 
Animal means to include all livestock, fowl, and any domestic pet, both male and female. 
 
Small animal includes any dog, cat, rabbit, chicken, or domesticated small animal, both male and 
female. 
 
Provides for definition of fowl and chicken within Billings Animal Code. 
 
Section 2.   
That section 4-303 of the Billings Montana City Code is amended so that such section shall read as 
follows: 
 
Sec. 4-303. - Rabbitry. and Chickens (Female Gallus gallus domesticus) 
 
Rabbitry 
(a) Whenever the term "rabbitry" is used in this section it shall be deemed to mean any premises 
or property of any kind or description where more than one female rabbit or hare is kept for purposes 
of breeding, or where more than one litter of rabbits or hares is kept for purposes of sale.  
(b) No person shall keep or maintain a rabbitry on premises controlled by such person. 
 
Chickens (Female Gallus gallus domesticus) 
(c) Up to six (6) chicken hens (female Gallus gallus domesticus) may be kept on a premise 
subject to the following requirements and subject to all other applicable provisions of this Code: 
(1) The chicken hens must be kept on a single-family parcel(s). Chicken hens are prohibited on any 
multi-dwelling parcel(s). 
 
Staff recommends restrictions to single family parcel(s) eliminating paper nightmare requiring 
neighbor/landlord permission signatures. 
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(2) The owner must obtain an annual permit from the City of Billings Animal Control.  The fee(s) for 
this permit will be determined by City Council Resolution and may be periodically adjusted; 
(3) The chicken hens shall be provided with a covered, predator-proof chicken house that is 
thoroughly ventilated, of sufficient size to admit free movement of the chicken hens, designed to be 
easily accessed, cleaned and maintained by the owners, be at least 2 square feet per chicken hen in 
size and the coup and enclosure cannot be more than (12) twelve feet at its peak in height. 
 
Staff recommendation that a restriction on height of chicken house and enclosure be placed in 
Ordinance to reduce complaints of plain view, feathers flying into neighboring property, and reducing 
possibility of noise issues. 
  
(4) No chicken house, outdoor chicken enclosure, or chicken hen shall at any time be located closer 
than 10 feet to any public right-of-way, sidewalk, or neighboring property line other than the chicken 
owner, custodian, or keeper.  
 
Staff recommends chicken hens also be included as being required to be kept a minimum of 10’ from property 
line. As Missoula Ordinance is written it could be interpreted as allowing chickens loose in owners backyard 
during daylight hours increasing chances for contacts with neighboring pets, feathers and waste ending up in are 
near a neighboring property. Concerns by people with allergies and possible disease transmission warrant this 
additional restriction. 
 
(5) The chicken hens shall be shut into the chicken house at night, from sunset to sunrise.  
(6) During daylight hours the adult chicken hens shall have access to the chicken house and, weather 
permitting, shall have access to an outdoor enclosure on the subject property, adequately fenced to 
contain the chicken hens and to prevent access to the chicken hens by predators.  
(7) Stored feed must be kept in a rodent- and predator-proof container  
(8) It is unlawful for the owner, custodian, or keeper of any chicken hen to allow the animal(s) to be a 
nuisance to any neighbors, including but not limited to: noxious odors from the animals or their 
enclosure (see Sec. 4-306 Offensive animal waste); and noise of a loud and persistent and habitual 
nature (see Sec. 4-404 Noisy animals).  
 
Placed wording in this section specifically listing sections of the current Ordinance that would be used 
to determine if a violation of these nature is/has occurred. 
  
(9) No chicken hen(s) shall be allowed to run at large in the city. No owner or keeper shall allow or 
permit any chicken hen(s) to be at large off the owner's or keeper's property. Any chicken hen(s) 
found to be running at large in the city or on private property in violation of this section is a public 
nuisance and shall be impounded in the animal shelter. (see Sec. 4-406 Small animals at large) 
 
As it is current Policy for violations of existing Billings Animal Ordinance that an owner be issued a 
warning for first offense violations of Offensive animal waste and Small Animal at Large, also first 
complaints of Noisy Animal receive a letter advising them of the complaint an Officer visit on a second 
complaint within a (3) three month period prior to a Citation being issued we suggest these changes 
as wording used in the Missoula Ordinance could lead to major changes in policy for all Billings 
Animal Ordinances and how they are enforced.   
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(10) No chicken house or chicken enclosure shall be located in a front yard.  
 
Staff recommends that Chickens not be allowed in the front yard of owners in hopes of reducing 
complaints for such practice. 
 
(11)No chicken hens shall be slaughtered within view of adjacent property or the public. 
(12) Changes to the standards contained in this section shall require any permit holder to comply with 
any new standard, regulation, or condition and no notice to a permit holder is required prior to 
enforcement of any new standard beyond that required for adoption of a new or revised ordinance. 
 
Sunset date has been removed because of concerns over legality and a concern that a Sunset Date, 
should there be a major issue requiring changes to this section of the Ordinance, an argument could 
be made that changes should not be allowed until the end of the Sunset period. Also Grandfathered 
or not? 
 
(d) Persons found to have committed a violation of this section shall be subject to a municipal 
infraction with civil penalties as specified in section 18-1304. 
 
Establishes as a municipal infraction under current City Code. 
 
 
Section 3.  Effective Date. This ordinance shall be effective  ____________, 2012.  
 
 
Section 4. Severability. If any provision of this ordinance or the application thereof to any person or 
circumstances is held invalid, such invalidity shall not affect the other provisions of this ordinance 
which may be given effect without the invalid provisions or application, and, to this end, the provisions 
of this ordinance are declared to be severable. 
 
PASSED by the City Council on first reading this _____ day of ___________, 2012. 
 
PASSED, ADOPTED and APPROVED on second reading this ____ day of __________, 2012. 
 

CITY OF BILLINGS 
 
 
 
By: ______________________ 
      Thomas W. Hanel, Mayor 
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ATTEST: 
 
 
 
By:     
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RESOLUTION NO. 12- 
 
A RESOLUTION AMENDING RESOLUTION NO.; 
ESTABLISING FEES TO BE CHARGED BY THE CITY ANIMAL CONTROL; AND PROVIDING AN 
EFFECTIVE DATE. 
 
WHEREAS, Section 4-453 of the Billings, Montana City Code provides that the 
City Council shall establish from time to time the fees to be charged by Animal 
Control; and 
 
Whereas, Animal Control fees need to be changed to reflect changes to the Animal Ordinance allowing Urban 
Chickens within the City limits and requiring a permit; and 
 
Whereas, the City Council has duly considered the matter. 
 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 
CITY OF 
BILLINGS, AS FOLLOWS: 
 
1. ANIMAL CONTROL FEES: The fees to be charged by Animal Control are hereby established as follows: 
 
Licenses Registrations: 
 
Duplicates $ 2.50 
 
Unaltered* Dog/Cat registration for 1 year $ 30.00 
 
Spayed/neutered license registration for 1 year $ 7.50 
 
Unaltered* Dog/Cat registration for 3 years $ 80.00 
 
Spayed/neutered registration for 3 years $ 15.00 
 
Senior Citizen 65 or older shall receive 1/2 off license registration fees. 
 
Late fee $ 5.00 
 
*Unaltered = unsprayed/unneutered. 
 
Potentially Dangerous Dog Registration $100.00 annually 
Dangerous Dog Registration $100.00 annually 
 
Small Animal Permit $ 30.00 annually plus license 
registration fee for each animal  
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Animal Release Fee $2.00 
 
Disposal Fee $30.00 
 
Euthanasia Fee $35.00 
 
Rabies Submission Fee $40.00 
 
Veterinarian Clinic Monthly Disposal Fee $ 150.00 
 
Drug & Paraphernalia Disposal Fee $ 25.00 per pound 
maximum 250.00 per burn 
 
Trap Rental $ 10.00 per week 
 
Urban Chicken Permit Fee $25.00 
 
2. TERM OF FEES: Said fees shall continue in full force and effect until changed 
by the City Council by subsequent resolution. 
 
3. EFFECTIVE DATE: The above resolution shall be effective upon passage 
and approval. 
 
 
 
 
PASSED by the City Council and APPROVED this                           , 2012. 
 
CITY OF BILLINGS 
 
By _____________________________ 
Thomas W. Hanel, Mayor 
 
ATTEST: 
 
By _______________________________ 
Cari Martin, City Clerk 
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CITY OF BILLINGS 
CHICKEN PERMIT 

FEE: $25.00 
 

 
OWNER INFORMATION 

 
NAME:  ____________________________________________________ 
 
ADDRESS: __________________________________ST: ___ ZIP: ______ 
 
PHONE NUMBER: _________________ ALT. NUMBER ______________ 
 
SIGNATURE: _____________________________ DATE: _____________ 
By signing this form, you acknowledge the rules and responsibilities provided to you with this form and will 
comply with Billings Municipal Code Section 4-303 C. 1-11 

 
Expiration Date: _________________ Sold by: ____________________ 
 
This permit is for up to 6 female (hen) chickens on a single parcel located in the City limits. 
   
 Enforcement and regulation provided by City Animal Control. If you 

have questions please contact: 
 Billings Animal Control 
 1735 Monad Road 
 Billings, MT 59101 
 (406) 657-8226 
 Monday – Friday 10:00 – 6:00pm 
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August 7, 2012 
 
 
Montana Districting and Apportionment Commission 
PO Box 201706 
Helena MT  59620-1706 
 
Dear Justice Regnier and Commission Members: 
 
Thank you for the 14 public hearings that you conducted around the state and the 
other opportunities that you have provided for public input.  It was a demanding task 
and schedule, but the outcome will be better and more broadly accepted because you 
listened to the many people who care deeply about the work that you’re doing. 
 
At the Billings session, the Mayor and City Administrator provided verbal testimony.  
With the unanimous support of the Billings City Council, they supported the Legislative 
Services prepared “Urban-Rural” Plan because it most closely resembles the 
Yellowstone County-Billings proposal that the city submitted to you in 2011.  
Yellowstone County and the City of Laurel added their support for this proposal.  Billings 
believes that this plan respects the community’s neighborhoods, reflected by 
elementary school attendance areas and neighborhood planning areas, while using 
many of the natural and man-made geographic features as dividing lines between 
proposed House districts.  This letter is a follow-up to the previous testimony and it will 
address some issues that have not been widely discussed. 
 
The city believes that three (3) plans that the Commission brought to the public 
hearings meet the mandatory districting criteria.  Unfortunately, the “existing” and the 
“communities” plans do not meet the mandatory criterion “compact and contiguous 
districts”.  The proposed Yellowstone County House districts are not compact and they 
ignore school and neighborhood boundaries.  For example, in the proposed 
“communities” plan, proposed District #52 extends from the downtown to 32nd Street 
West, a distance of over four (4) miles and encompassing several neighborhoods and 
school attendance areas.  Likewise, proposed District #45 would stretch from the south 
side’s State Avenue to Lake Elmo, which is six (6) miles away.  These are not compact 
districts. 
 
These two (2) plans do not meet Montana statutory requirements.  5-1-115 (2) (d) MCA 
states that districts should be nearly equal length and width and the average length 
may not be more than three (3) times the average width.  In the two (2) examples 
used above, their length is eight (8) times and four (4) times their width. 



 
The remaining three (3) plans meet the mandatory criteria, but the “Urban-Rural” Plan 
best supports the discretionary criteria; keeping communities of interest intact and 
following political unit and geographic boundaries.  Yellowstone County’s population is 
nearly perfect for establishing 15 House districts within its boundary.  In the “Urban-
Rural” Plan, 14 proposed districts are contained entirely within the County and only 
Treasure County needs to be added to rural parts of Yellowstone County to complete 
the 15 districts.  The Billings and Laurel city limits and their planning areas are 
contained within and almost entirely intact in the proposed districts.  Ten (10) proposed 
House Districts are populated with a majority of city residents.  With slight over 100,000 
residents, Billings has nearly the ideal population for these ten (10) districts.  Arterial 
streets, highways, railroads and the Yellowstone River are consistently used as district 
boundaries.  The surrounding counties are treated similarly by keeping them nearly 
intact.  Carbon, Golden Valley, Musselshell, Stillwater and Treasure Counties are 
completely intact within districts.  Big Horn County is split between two (2) districts in 
order to assure minority voting rights. 
 
We recognize that the Commission will not adopt any of the five (5) proposed plans in 
their entirely.  You will probably use the best features from each proposed plan in the 
final statewide plan.  The City of Billings urges you to adopt the “Urban-Rural” Plan for 
this region’s portion of the statewide plan. 
 
Sincerely, 
 
 
 
 
Thomas W. Hanel 
Mayor 
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rina VotúV
City Administrator

PO Box I 178
Billings, MT 59103
(406) 657-8430 FAX (406) 657-83e0
email : v o I e kc @c i. b il lings. mt. us

To:
Date:
Subject: Human Resources/Legal Review
CC: B. McCandless; B. Brooks; K. Stanton
In 2011, the City Council passed an initiative to have staff investigate the possibility of an audit
on Human Resources (HR) functions, including the legal aspects of reviewing contracts, as the
result of City personnel lawsuits. Similar studies have been completed in the past on the Police
Department by the International Association of Chiefs of Police and on the Building Division of
Planning by the Intemational Code Council. Staff initially reported back during the budget
process that the first firms contacted for a functional effectiveness study estimated a cost of
$40,000 to $50,000 per department reviewed, which the Council found unacceptable.

Staff has further investigated departmental audits and found two possibilities that would
probably cost $16,000 to $20,000 each, which may be more palatable to the Council.

History of Litigation
Montana, with its strong labor heritage, appears to be more litigious than many other states. The
media focus on the City's labor litigation also is often more extensive in Billings than it is in
major metropolitan areas such as Denver, where 25 or more municipalities may work in close
proximity.

Discipline and the resulting grievances are normal in most modern governments that hold their
employees accountable for their actions. Billings has, on occasion, handled as many as th¡ee or
four grievances a month at the staff and labor union level as a result of discipline throughout the

organization. Those grievances may go on to arbitration, but rarely rise to the level of a court
case.

Attached is a memo from Assistant City Administrator Bruce McCandless that shows, for the

most part, that Billings does not have many more cases than the other major cities in Montana on

a per employee basis. If the Council wishes further analysis of this issue from the Montana
Municipal lnterlocal Agency (MMIA), the staff would be glad to request such a study.

It should be pointed out that most of the Billings cases that have involved litigation go back an

extended period, or to a time when previous managers did not request review by the City
Attorney's Office or the current Human Resources staff. The practice for the past five years has

been a team approach that involves both Human Resources and Legal staff review of contracts,

MEMO D{D'UM
Mayor & C¡ty Council
Thursdayo August 02, 2012



discipline, etc. While no approach is fool-proof, more review ensures a better product. The
major cases that came from earlier periods include:

o The firefighters' lawsuit, which goes back to the language of a contract that was approved in
the mid-l990s, when none of the current staff was at the City. That case was handled by an

outside attorney brought in by the then-City Administrator at the time it was filed.

o The pending police officers' lawsuit, which is based on language from the 2003 bargaining
agreement, signed by both parties. As Council Members may remember, a change in the
contract language written by the then-Human Resources Director resulted in the questions

currently at litigation. There was no Legal review of that contract.

o Litigation involving two separate Police Department cases. The first was handled by an

MMlA-appointed attorney. MMIA failed to honor a request by the City Attorney to add
counsel to the defense team and the attorney declined a City Attomey request to provide
assistance in the case. As Council Members are aware, the City is in discussion with MMIA
about the cost-sharing for that case. The second case was a retaliation claim resulting from
testimony in the first case. It was settled in court-ordered mediation.

o A Human Rights Bureau decision that granted Communications Center managers the same

longevity benefit as Police and Fire managers. This resulted from a long-standing practice
that had involved giving the Fire and Police managers the same longevity benefits as

bargaining employees. That practice was ended for new hires beginning Jan. 1,2071,
although the existing managers were grandfathered into the benefit.

Potential Review Sources
Attached for the Council's review are two documents. The first is proposal prepared by
Associated Employers in Billings, which recently completed a similar study for the Montana
Department of Health. The second is a review of the Troy, Michigan, Offrce of the City
Attorney, prepared by the International Municipal Lawyers Association (IMLA) as part of an

Intemational City/County Managers' Association on right-sizing Troy's government. The cost
of the Associated Employers' study was $16,000. The cost of the IMLA study was $20,000, plus
expenses, although the larger ICMA study cost Troy $ 183,000.

***{<*

If the Council wishes to pursue these studies, staff will prepare requests for proposals to include
the firm and association listed above. Cost of the studies was not budgeted in Fiscal Year 2013,
so a transfer from the General Fund Contingency eventually would be necessary to cover the

expenses of the reviews, once the cost of the contract is known.
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Bruce filcCandless
Assístont Cíty Admínístrotor

PO Box tL78
Billings, MT 59103
(406) 657-822? Fax (406) 657-8390
Emoi l: mccond lessb@ci.bi | | ings.mt.us

June 21 ,2012

TO: Tina Volek, City Administrator

COPY: Brent Brooks, City Attorney
KarIa Stanton. Human Resources Director

SUBJECT: MMIA report on Employment Practices Liability (EPLI) cases

Based on a City Council request, you asked me to obtain information from MMIA that
might help to answer questions about litigation between Montana cities and their
employees. The requested information might be obtained in two ways; an MMIA report
on recent EPLI cases and by surveying each Montana city for employer/employee
litigation that is not covered by and therefore not reported to the MMIA. An example of
the latter would be the Billings firefighter wagelhour case. I requested and MMIA
prepared an EPLI report, some of the data are attached and I will attempt to summarize
them.

From FY 2004 through FY 2011, Billings had25 EPLI cases covered by the MMIA. At
least two of the cases/complaints involved multiple employees making the same claim,
but each employee is counted as a claim in the total number of cases. The two claims are

the police officer cases involving officers Hagen, Gauthier, Leonard, et.al and the

Communications Center case involving Kindness, Guy, Aman, et. al.l I don't know if
there are similar circumstances in the other cities. The other five cities reporting EPLI
cases had claims as follows:

Butte-Silver Bow 15

Bozeman 6

Great Falls 8

Helena 0

Kalispell 4

Missoula does not participate in the EPLI coverage but MMIA reported one EPLI event

because the case involved multiple covered counts.

During the same timeframe, Billings had total incurred losses of 53,223,869, or an

average of $128,955/case. Incurred losses include defense and judgmenlsettlement

t Neither set of cases shows settlement or other payments that may have occurred



amounts. The Billings average is approximately three (3) times higher than the next

highest city average. Two cases account for the high total cost and average. The

Feuerstein and Bechtold cases cost $2,778 ,319 , or 86Yo of the total. No other Billings
case exceeded $100,000 of incurred cost. Removing the costs of these two cases from
the calculations lowers the total to $445,550 and produces an average of 519,372/case.
No other city had a single case cost that is gleater than $ 150,000.

The survey of member cities will take place only if we request it. It will be more labor
intensive than the computerized case file search that MMIA already conducted and will
take longer to obtain the information, analyze it and to prepare a report. Please review
the information presented here and in the attachments. If you believe that we need more

complete information and that it might be obtained from a city survey, I will relay that

request to the MMIA and determine a delivery date.
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HR ASSESSMENT

Employment laws and regulations are changing rapidly, given today's legislative
environment. A Human Resources Audit is an excellent way to identify your
organization's potential liabilities and areas for improvement. During the HR
Audit, we have the person(s) responsible for the HR functions complete a
questionnaire covering all aspects of human resources. We then interview the
person(s) to discuss the issues further (refer to the attached functional
questionnaire). The audit consists of the detailed questionnaire indicating full
compliance, somewhat in compliance or not in compliance with state and federal
law and HR "Best Practices". In addition, the member receives a comprehensive
written report that evaluates each area that the Assessment covers.

The HR Assessment helps the organization ensure that government regulations,
as well as company policies, are being followed. We also make
recommendations for best practices to help the human resources function
develop into an even more effective business partner in the company.

One of our experienced HR professionals comes on-site to review the company
policies, handbook, and various employment practices to uncover potential
problems. We look at payroll and hiring practices to ensure your selection
practices are in compliance with relevant state and federal laws. We conduct a

random review of your personnel files, performance review documents, and l-9
forms to make certain they could stand up to an audit from government agencies
like the Department of Labor or the EEOC.

The HR Audit is focused on the current processes, practices and policies as
relates to:

. Pre-EmploymenUStaffing

. Employment

. Recordkeeping

. Benefits

. Compensation

. Employee Communications Programs

. Affirmative Action/EEOC

. Safety

. Evaluation of HR Staffing- Gap Analysis, Strengths and Weaknesses

. Evaluation of HR Planning, Mission and Goals

. Other Functions as Determined by the Member and AE

The HR Audit is an invaluable resource for any member. The results are
provided to you in a comprehensive report, complete with forms and other useful
documents to assist you organization in taking the HR function to the next level.
lf you would like more information, please contact an AE HR professional at 406-
248-6178.

Len Stanton
Vice President
Human Resource Services
Associated Employers



HR Assessment/Audit Evaluation Process

Assessment Factors

. E = In conformance with legal requirements or with sound HR practice or policy
o YELLOW = Policy or program somewhat in conformance with sound HR practice or policy,

but needs improvement; OR policy or program in place but not used, disseminated, or
consistent

. tr = Policy or program in place but somewhat or entirely out of compliance; OR No
program or policy in place

Each area is evaluated through on-site interviews and review of policies, procedures, practices
and other relevant records and documents.

Pre- EmplovmenUStaffins

Recnuruerur
tr Reours¡roru ronn¡
o lruten¡¡Rr- Joe Posïllc
o EXTERNAL RECRUITMENT PROCESS

o TNRCTI¡¡C RECRUITING SOURCES

o Lrsrrruo Wrrn Srnre Wonrronce Developuexr (Joe Senvtce) Orrlce
tr AurHoRtrY To HIRE

ADA Cotr¡pr-n¡¡r Joe Descnlplot'ts
tr Derenn¡r¡¡Rrtoru Or FLSA Exe¡¡prto¡¡ SrRrus
tr Dlsserulrl¡RloN To APPLICANTS/EMPLoYEES

D Revrst¡tc/upDATtNG
o REVIEW FOR FORMAT/GE¡¡CNNI CONTENT

EuplOYIr¡EruT APPLICATION FORM

tr Revtew oF FoRM

o Pne/POSr SEIr ID FORMS TON AAP PURPOSES

tr Wno runv/¡¡usr FILL ourA FoRM

tr Rererurtoru oF APPLIcATtoN MATERIALS

I NTERVIEW PROCEOUNES, FORMS RruO DOCUIvIENTATION

tr INTERVIEW PRocESS
tr lrurenvtew QUEsloNNAtREs, cANDIDATE RATING FoRMS

tr Ane Eupr-ovue¡¡r Tesrs Useo- VRt-loRreo
tr Tnnrrulruc FoR suPERVtsoRS REGARDING INTERVIEW PRoCEDURES AND I.cWS

tr Docurr¡erurRloN oF THE INTERVIEWAND sELEcrloN PRocEss
tr REVTEW DocUMENTATtoN

RerrRerucg CHecrunc PnoceouRes, FoRMs Rruo DocuueNTATloN
tr FRtn Cneotr Reponrlruc Acr
tr Wno rs RESpoNStBLE FoR oBTAINING REFERENcES

tr RereneNce cHEcKtNG PRocEDURE

tr AurHoRIznloN FRoM APPLICANT To coNDUcr REFERENCE cHEcKs
tr Rgvlew DoCUMENTATIoN

o OTHenBACKGRoUNDcHEcKS
E Wno ts RESPoNSIBLE FoR GtvlNG REFERENcES

EMPLOYMENT Or MI¡¡ONS

tr Wonr PERMtT (oetRtrueo, REIMBURSED)

ii
íii

i
I



o Mrun¡uH¡ Wnce
tr RESTRICTED HOunS AND DUTIES

Emplovment

NEW HtRE RepoRïl,Ic
a Couplereow[HlN TIME LtMtrs
B Corunnn¡Rroru/necelpr

NEW HrRE ORrerurRltott PRocess
E DOCUMENTS
E Co¡nerur oF MEETING

tr FOLLOW-UP WITH EMPLOYEES

Ervrpr-ovee HRN¡oeoor
tr RevIew oF THE HANDBOOK

tr AcxI.¡OwIeOGEMENTRECEIPT

SexuRr- Rruo OrHen HRnRss¡¡e¡¡r
E¡ DocuIr¡Erureo CO¡¡PI¡IIr/PROBLEM-SOLVING PROCEDURE

tr PoucvnruoPRoceouRes
tr Dlsseul¡¡nloN oF PoLtcY
tr Hrsronv/l¡tvESTtcATtoNS
tr TRAINING

DRUG AND Al-conol PRocnnrvl
tr PoLrcY
tr Tesrlruc sttuATtoNS (pne-err¡pt-ovMENT, REASoNABLE susPlsloN, RANDoM... )
tr REHABtLtrATtoNoPTtoNs

DIScIPLINARY ACTION

o Pol-tcv AND PRoCEDURES
tr Cout¡seuruo roRvl
o REVIEW COMPLETED DOCUMENTS

TI AUTHORITY TO DISCIPLINE, CHANGE EMPLOYEE STATUS AND TERMINATION

Tnrururruc Pnocnnus Rruo Docutr¡ENTATIoN

Recordkeeping

TYPES OT En¡PIOYCE RECONOS AND FILES AND WHERE ARE THEY KEPT

o PERSoNNEL RECORDS

tr MeoICRI- RECORDS

tr PAYROLL
tr lr.tRclve nl-Es
E HowLoNcARE PERSoNNELRECoRDS KEPT

tr WHo ls RESPoNSIBLE FoR FtLE MATNTENANcE

tr WHo nRS ACCESS TO EMPLOYEE FILES

tr RevrewRclve/lrunclverltes

Reoulneo SrRrE AUO FCOERRL POSTERS

tr WHene/nowARE THEY KEPT

D INSPECTPOSTERS

FoRM |-9 Aol¡lt¡lstnRlol.t
E O¡¡e oRv/rnnEE DAY coMPLETIoN
tr Do Rlu REQUTRED EMPLoYEES HAVE coMPLEreo ronus?
tr Copres

i

i

ì

¡
I

I

I

t
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o SepRRRrr Fru¡rc
o lruspecr CoMPLETED FoRMS

Benefits

Co¡rn¡u¡rrcRloN oF BENEFTTS

tr I¡¡IrnT NoTIFICATIoN oF BENEFITS
tr Opp¡I E¡¡noILMENT
B CnRruces
E Gnoup lrusuRRruce WRrveRs
E Beruerrr SuruuRnv Docun¡e¡¡r

FonunI PLAN DoCUMENTS
B Su¡¡¡¡nRv Puru DescnrPTroNS
tr AruruuRl REPoRTTNG (Fonu 5500)
tr Sulr¡unnY ANNUAL REPORT

COBRA
tr lnrrrRl NorcE
E Qunlrrvr¡rc Everur Nolce

HIPAA
tr lrurnl NorcE
tr Cenrrncere or CneorrRele CoveRRoe

HIPAA PnIvRCyACT
0 EucrelLlw
tr Wnlrreru PLAN tN PLACE

o DEsrcruRreo PnrvRcv OrnceR
D REcoRD or Cou¡¡ut'ltcATtoN To Euployees

FMLA
tr CoMMUNtcAT¡ot¡ OrTne FMLA Poucy To En¡plovees
tr Fon¡¡s lr,r Pnce To Supponr MRruoRrEo SrRrr Aruo/on FeoEnRl FMLA Lenvrs
u PRocEDURE Fon DesrcruAïNG AND DocuMENTrNo FMLA (Also Reuew Reconos)
tr MR¡.¡Roeue¡¡rTnRru¡rc Or.¡ Tne SrRre Aruo/on FeoenRl FMLA
tr MorurR¡¡R Specrrrc MRrEnn¡rv LeRve Polrcy- Pnoceounes, DocuMENTs

Gompensation

Trn¡exeepl ¡ro ReoutRen¡Erurs
tr Exen¡pr Aruo Notr¡ Exerr¡pr Eupt-ovees
D Monrn¡¡nWnGEAND Houn ExeruploN REeutRrn¡erurs Mer

PAY PRACTICES
o DEDUcTIoNS Iu PRvR¡¡o FI¡¡nI PNYN¡ErurS

B ARE BoNUsEs INoLUDED tN THE coMpurATtoN oF ovERTtME

tr BREAKS/LuNcH Pentoos (wrucrn, envuerur)
tr UruorR WHRI CrRculvrsrR¡¡cEs ls Ovenlue PRlo
o Wonrweex Derlrueo ron Ovenrlrr¡e PuRposes lrucluolruc Derruloru or WoRr Houns
o Uruoen Wnnr CrRcu¡¡srRruces ls TnRvel TIn¡e Aruo TRAINING Tl¡¡e Pnlo
tr Joes Pnro Ar Mr¡¡rlr¡u¡¡ Wnce
tr PRvour or AccRueo TIME OFF (r.e., Vncnrol¡, Stcr Dnvs, PeRsorunl) Ueoru TERrr¡rt¡Rlor.l

or E¡¡pl-ovrr¡erut rr.¡ Corr¡pLtANcE wtrH SrRre Cooe
D Ttueulruess oF LAST PAYCHECK



Penronn¡R¡rce MRruRoeruexr Aruo Revr ew Pnoceounes
tr Pnoceounes
E FORMS

tr SAI.ARY REVIEWS

E cHeCrS AND BAIANCeS (rr/lCn/lr STGNATURE, EMPLOYEE STGNATURE, AUTHORTTY TO CHANGE SA|-ARY)

D Successlot¡ PLANNTNc

Err¡pl-ovee Vs. It¡oEpEruoerur CorurnRcroRs

Affirmative Action Plan. Federal EEO Requirements

Execurve Onoen 11246 (Arrtnunrtve Acroru Puru)
o Appt-tcn¡¡r/New Hrne/EH¡pLoyMENT Acrvrrv/TERMTNATToN Dnrn BRse ev EEO Joe CRreconres
tr REHABILITATIoT Acr
o VerenR¡rs Acr
tr EEO Tncu¡¡e Oru E¡¡pI-OYMENTADVERTISEMENTS

MRruoRrony FILINGS

D EEO-1 RepoRr
tr Vers 100 Reponr

Safetv

SRTTTv PRoGRAM
tr TRRllr¡lt'lc
tr Snrerv Con¡rurrrEe

HRzRRoou s MRre nnls C o¡¡rr¡ u rrr r cRro N P RoGRAtvr ( HAZC O M )
tr WRIrreru PROGMM
E¡ TRAINING
tr MSDS

BLooD-BoRNe Pernocerus CoupltRrucE
E WnIrreru PRoGRAM

tr TRAINING
tr FrRsr ResporuoeRs/FtRsr Ato rnntmNo
tr FrRsr AtD Ktrs

WoRKER's Con¡pElr¡sRroN AN D ON-THE-J oa I r'¡¡unles/l llNESSES
tr Repomruc ON-THE-Joa lru¡unles R¡¡o lLlruesses
tr INCIoeNT REPORTS

tr ReCORo KEEPING

tr Norncmoru ro SrRre
tr Wnrreru RruRse FoR RETURN ro Wonr
tr OSHA Loc- CunneNTAND pnron 3 veRn loos/PoslNc

En¡eRcerucv EvRcuRron Pn¡¡
E Wnrreru PROGRAM

tr TRAINING
tr DIsRsren RECOVERY PROGRAM



Additional Evaluation

E¡¡pt-oveE coMMUNtcATIot ¡s PRocRRn¡s

E¡¡pr-oYee TnRrrurruc PnocnRvs

DO THE HR POUCIES AND PROCEDURES SUPPORT THE ORGANIZATION IN ACHIEVINC S OORI-S?

EvRIuRrIo¡I oF MISSIoN SrRren¡Erur- DoES IT TIE INTO AND SUPPORT THE ORGANIZATION'S OVERATL MISSIOI.¡

Cunnerur ROLE OF HR Iru rHE ORGANIZATION

DoES HR HAVE THE RESoURoES To AcHIEVE trs MlssloN nruo Goels (GAP ANALYSIS)

Furune usroN oF HR FUNcloN wlrHlN rHe OncnrulzRrloru

Furune vrstoN or OncR¡¡tzRloN wtrHtN tHe OncnrulzRrlor.¡



HUMAN RESOURCE NEEDS ASSESSMENT
EVALUATION CHECKLIST

Information To Be Given To Consultant At The Time Of On-Site Review

tr List of current employees, including name, current position title, date of incumbency, date
of hire, race, sex, date of birth, exempUnon-exempt status, disability status, and current
salary. (Payroll spreadsheet without actual compensation shown is sufficient)

tr List of employees who have requested any type of leave of absence during the last 2
years including name, sex, race, disability status, date of birth, date of hire, type of leave
requested and disposition. lnclude papenffork associated with 2-3 leaves includinq at
least one Familv and Medical Leave (if applicable). Include paperwork associated with at
least one denied leave (if applicablel

tr List of employees who have received discipline beyond the "verbal warning" stage for the
last year including name, sex, race, disability status, date of birth, date of hire, policy
infraction and disciplinary action. Include papenryork associated with 3-4 written
disciplinary actions.

- lf you have had any Sexual Harassment or Discrimination claims or investigations
completed in the last 3 years, please provide a copy of the file for review.

tr List of terminated employees in the last 12 months and access to their files

tr Reference check documentation for 3 different individuals chosen to reflect a variety of
circumstances (positive, negative, exempt, non-exempt)

tr Copies of any policies, procedures, forms and memos related to employment practices.
This includes but is not limited to:

tr MissionA/ision Statements
tr Organizational Chart
tr EmploymentApplication
tr Affirmative Action Voluntary Self-ldentification Forms (Pre-hire and Post-hire)
E Pre-employment screening tests, if used
tr lnterviewQuestionnaire
u Reference Check Forms and Authorization
tr Background check process, forms, FCRA documents, applicant release form
Er Employment Offer Letter
tr New hire/applicant process
tr Internal postings and external ad's
o Documentation with Job service, recruiters, etc.
o Recruiting tracking system
tr New hire requisition lauthorization process
o Applicant rejection letters

j

a

I
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tr Employee Handbook (with Acknowledgment Form)
tr Union contracts
o Orientation Packet (include allforms given to a new employee)
tr Employee training records
tr Performance Appraisal Form
0 Disciplinary Action Form
tr lnternal Grievance/Problem solving process (unless in the handbook)
tr Drug & Alcohol testing policy/procedure (if applicable)
tr COBRA Notices and Forms; sample letter
tr HIPAA Documents (Certificate of Creditable Coverage, Privacy Plan)
D FMLA Documents (leave request forms, medical certification form, written polÍcy

and procedures)
tr Benefits: employee notification documentation; Copy of your plan documents

tr 20 active personnel files chosen to reflect a variety of groups (i.e., length of employment,
exempUnon-exempt, management, etc.), including corresponding confidential/medical
files. Additionalfiles may be requested during the on-site visit.

tr 10 inactive personnel files from the last year, including corresponding
confidentia l/med ica I files

. MedicalMorkers Compensation files; return to work policy

tr Job Descriptions for every position

tr Current Affirmative Action Plan (if applicable)

tr EEO-1 Reports for the last three (3) years.
o for employers with 100 or more employees in the entire enterprise, or
o for private employers who:

. 1) have 50 or more employees, and

. 2) are not exempt as provided by 41 CFR 60-1 .5 and
. a) are a prime government contractor or first-tier subcontractor and have

a contract, subcontract or purchase order amounting to $50,000 or
more, or

. b) serve as a depository of government funds in any amount or are a
financial institution that acts as an issuing and paying agent for U.S.
Savings Bonds and Notes.)

a

tr Vets-100 Reports for the last three (3) years (lf applicable)
o For federal contractors and subcontractors with contracts or subcontracts for the

furnishing of supplies and services or the use of real or personal property for $25,000
prior to December 1,2003 or $100,000 after December 1,2003. Services include but
are not limited to: utility, construction, transportation, research, insurance, and fund
depository.

tr l-9 forms for every employee

t-



tl Pay ranges and/or compensation/salary structure

tr Policy and Procedure Manual

tr 2-3 employment advertisements preferably from different publications

tr OSHA logs for the current and last year. lnclude corresponding paperwork for 3 different
incidents recorded on the log.

tr Access to state and federal employment law postings

tr Material Safety Data Sheets (MSDS) Manual

tr Safety committee minutes and evacuation plan

¡ Written Safety Plan/manual

tr First Aid/CPR responder; training program & documents

tr Fire prevention program

Ú Hazard Communication policy and training documents

Ú Blood-Borne Pathogens program and training documents
tr Disaster Recovery Plan

Depending on the scope and latitude of individual and specific Assessments, additional material
and information may be requested.



Office of the City Attorney

INTRODUCTION
The first step in the ICMA analysis identified the core services, functions

and activities of each area of study and of the City of Troy. The ICMA

team developed a methodology to acquire baseline information (below).

Each department completed a Core Services Analysis Matrix; the ICMA

team then used the matrices as the basis for interviews with key depart-

ment staff. (The matrices are provided in Appendix A.) Both the matrices

and interviews informed ICMA's understanding of the City's operations

and its recommendations

The ICMA team noted significant variability in the matrix responses.

This is due at least in part to the differences between operational

and support departments and in part to the lack of clarity regarding

core services in some areas. Given time and resource constraints we

accepted the information as provided. The ICMA team notes that accept-

able service levels for each core function are not identified. Based on

our review, the team will recommend that the Council and staff work

together to determine acceptable service levels in each area.

Process

The ICMA data gathering process included the following steps:

l. ldentify afl departmental functions and activities.
The matrix provided data from FY20l0i11 Budget Functional

Organization Chart. Department staff were asked to list afl major

areas of work accomplished by their department and identify

functions performed by each unit.

2. Determine why the function is performed.

Departments analyzed each function through a variety of

lenses. ls it required or mandated by state or federal requirements?

ls it required to assure that critical outputs are accomplished? ls it

required to assure accountability within the system? Which functions

help ensure that the department will provide timely, high quality and

least costly services or goods io accomplish the mission?

3. Determine which functions/activities ôre "core functions"
related directly to the City or department mission.

Departments ranked the identified functions according to whether

they are core to the City's operation, keeping in mind that a core ser-

vice is one that should be supported by "core" sustainable revenues.

A non- or partial core function or service may be highly valued and

contribute significantly to quality of life. Core functions or services

are directly related to the department's mission or the City's Priority

Outcomes. Are they required or mandated by state or federal law?

Are they required to assure that critical outputs are accomplished?

Are they required to assure accountability within the system? Which

ones help ensure that the department provides timely, high quality

and least costly services or goods to accomplish your mission?

4. Define and quantify each of the activities (indicate what

resources (staffing) are required to produce each output)
Staff identified the approximate staff resources (FTEs) required to

provide the service or function and estimated the approximate cost

of the FTE allocation.

5. Group functions by outputs (what goods or benefits are

provided)

ICMA provided outputs from the FY2010/11 Budget and asked the

departments to add or delete as needed. Department staff also

indicated the outcomes or the results expected from the service,

activitv or function.

6. ldentify who benefits and how from each function/activity
Departments identified who benefits from the activity or service

orovided.

7. Determine whether the function/activity needs to be done

and what the consequence(s) is of no longer performing the
function.
Can the service be eliminated or reduced? Can it be provided in a

different way?

8. Determine whether the function/activity could be done better/
less expensivefy by the private sector or another government

entity.
Are there alternate service delivery options? Can it be outsourced to

another government or to the private sector?

9. Determine the consequences of no longer providing the service,

outsourcing, cutting or reducing it.
What would be the consequences of providing the service or function

differently or of eliminating it? Can the highest priority outcomes

be accomplished without performing these activities? lf not, can

they be performed more efficiently or effectively by other providers

(privatized or under contract to another government entity)? Can

the core functions be improved? Provided more efficiently? What

are the short- and long-term effects of no longer providing the

service(s)?

Staff classified the functions and activities according to the following:

Mandated (M) Required by federal or state law or contractual
agreement

Essential (E) Basic function of government (service level

determined by City Council)

Discretionary (D) Service, program or activity established based

on Citv Council direction

Administrative (A) Deoartment directors and administrative aides

Revenue Supported (RS) Services completely funded from dedicated

revenue sources (i.e. utilities)

Non-Program/0ther
Adjustments (0) -

Services that are not direct; i.e. ¡nsurônce costs,

charges from internal service funds
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FINDIilGS
IMLA worked with the ICMA team in studying the law department, using

the same methodology stated above.

In response to the team's request, the City Attorney prepared a

matrix reflecting all of the duties of the City Attorney and categorized

them as required. The City Attorney identified 34 functions and activi-

ties described as mandated services, In comparing these functions

against Charter $3.17 and the City Code (discussed hereafter), IMLA

agrees with the City Attorney that current law requires these functions

to be performed. Absent some state mandate, however, functions not

mandated in the Charter can be modified by the Council through amend-

ment of the City's Code.

The mandated functions and services required by law form the bulk

of the work of the City Attorney. As the following table indicates, the

mandated duties of the office, as reported, constitute a little over 6.5

FTts out of the law department's complement of 7.0 FTEs The follow-

ing table (see Table 1) condenses those functions and activities into six

broad categories (Administration, Advlce, City as Plaintiff, Defense of the

City, Prosecution and Other).

TABLE I

Mandated, Administrative and Essential Services

As stated, the City Attorney described the functions and services per-

formed by the law office that are mandated, administrative or essential.

The City Chartel state law and City Code determine which functions and

services are mandated.

In the City of Troy, the City Attorney holds a unique position.z The

Charter creates seven administrative offices: City Manager, City Attor-

ney, Clerk, Ireasurer, Assessor, Police Chief and Fire Chief. The Charter

provides that the Council appoint the City Manager and City Attorney to

indefinite terms of office, while providing that the City Manager appoint

all other administrative officers, whether the office is e$ablished by

the Charter or by law, subject to confirmation by the Council.Officers

appointed by the City Manager must report to the City Manager, take

direction from the Manager and, with the consent of the Council, may be

discharged by the City Manager; however, the Council appoints the City

Attorney and it is from the Council that the City Attorney takes direction

while working with the City Manager to help the Manager meet goals and

fulfill the duties assigned to the Manager. Thus, unlike other employees

of the city, the City Manager does not supervise the City Attorney and the

City Attorney's duties are, for the most part, established by law

The following charts (see Tables 2-6) reflect what the City Attorney

concludes are Mandated, Administrative and Essential services. IMLA has

reviewed these functions and added a reference to the law that requires

the service.

TABTE 2

Prepares and administers department budget

Serves as a liaison with local, federal and state

agencies, associations and groups

Monitors progress of outside retained counsel

Serves as a liaison with other Citv deoartments

Explores use of availabfe technological
advances for increased efficiencv

TABTE 3

Consults and provides counsel and legal advice

and updates for City Council

Regularly attends meetings of City Council,

boards and commissions and manaoement

Charter 93.12
Code Ch. 3, $1.31,

ch. r0, $3.6D

Provides legal advice and updates for City

boards and commissions

Charter 03.17,

Code, 51.31, Ch.10,

03.6D

Provides legal advice and updates for City

management, department directors and

employees

Charter $3.17,

Code, $1.31, Ch.10,

03.6D

Monitors compfiance with Open tvleetings Acl

and Freedom of Information Act

Provides information to the general public,

as well as other local, state and federal
governmental agencies and municipal
government associations

TABTE 4

Initiates invoice collection procedures

Code, Ch.3, $1.131,

ch.82,0r06.3

Preoares administrative search warrants

Code, Ch.3, $1.131,

ch.100, 0108

Represents City at administrative hearings,

including but not limited to environmental law

hearinos

I
I

I.
I

i
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TABTE 5

Represents the City when its zoning and
planning decisions are challenged

Defends the City, its officials and volunteers
when sued for the performance of
governmental functions

Defends the City and its officials in personal

injury cases

Code, Ch.3,

$1131;Ch.4, 010;

ch.82 $103.4

Defends the City and its officials in civil
rights matters

Code, Ch.3,

$1.131;Ch. a, $10;

ch.82 $103.4

Defends Citv Assessols value

The City Attorney reports that all of these services are core services.

Under the existing law and charter that is true. Administering the law

office, advising the clients, defending the City and its officers and

employees, suing on behalf of the City, prosecuting ordinance violations

and the myriad of functions listed under othel all are part and parcel of

the legal representation of the City. Nevertheless, in setting policy the

Council can direct the extent t0 which these functions need to be per'

formed. By changing policy, the Council can affect whether a funct¡on 0r

service continues as a core service and the level of services necessary

to meet the City's policy goals. For example:
. The Council can weigh whether it is more cost effective to pay higher

insurance premiums rather than having the City Attorney defend the

Citv in covered cases.

. The Council can weigh whether it would prefer its police department

to charge offenders under State law rather than City ordinance.

. The Council and Manager can weigh the extent to which they wish

the laws of the City to be enforced.

. When a suit is filed against the City, the Council can determine not to

defend, by settling the claim rather than incurring legal expenses.

. The Council and Manager can reduce the amount of advice they and

agencies seek from the City Attorney.

None of these options are without cost and should not be seen as

recommendations, as each will be discussed later in this report.

STAFFING
The City of Troy law department employs seven people. The positions

include: the City Attorney, two Attorney ll positions, an Attorney l, a

Legal Assistant. a Legal Assistant ll, and a Legal Secretary. The City

Attorney has five direct reports and the Legal Assistant ll supervises

the Legal Assistant. Until recently, the department employed níne

people and the budget for the department called for 8.5 FTEs; in FYll

the department reduced the number of people employed to seven and

the FTE's to 7.0. Due to its size, the law department rotates attorneys'

substantive area and practice area assignments. Doing so promotes the

development of the attorneys'skills, relieves the tedium of unattractive

assignments and protects the City from loss of talent, knowledge and

expertise. To some extent the prosecution function drives the size of the

office. Over two and one half of the FTEs are devoted to this function

and, with three judges, each having a weekly municipal docket, the

office must have sufficient capability to handle the dockets.

IMLA conducted a survey of members during the Spring 0f2010 that

sought information regarding local government law department budgets,

staffing, salary and other pertinent information. Because the survey was

self'reported, it was not validated; however, it provides the best possible

comparison available. 0f the several hundred responding members,a we

identified approximately 65 communities having a similar size to the

comparison cities.5 The populations of these local governments ranged

from 125,000 to 45,000, but the survey does not distinguish between cit-

ies that have a prosecutorial function and those that do not.

Staffing for the office compares with the IMLA survey as follows
(see Table 7), In an effort to establish measurables to compare with the

benchmark communities used for this report, the IMLA considered a

number of available measures and suggested others. The following are

the measures that Trov has available (see Table 8).

TABTE 6

Processes misdemeanor ordinance violations M Charter $3.'17

Prosecutes drug and alcohol cases M Charter $3.17

Pursues buifding and zoning ordinance cases M Charter $3.17

Handles domestic abuse cases M Charter $3.17

Prosecutes shoplifting cases M Charter $3.17

Represents the City in traffic matters M Charter $3.17

Prosecutes disorderlv conduct cases M Charter $3.17

Handles assault and batterv cases M Charter 0317

Assists with municioal civil infraction matters lvl Charter 0317

Defends appeals of criminal convictions tvl Charter $3.17

Defends appeals of civil infractions M Charter $3.17

Charter $3.12 Code

ch.4, $r.r37

Negotiates or assists in negotiation of
contracts, agreements, bonds and real estate

transactions as needed

Researches, drafts and reviews all ordinances,
policies and legal documents

Charter $3.17,

Code Ch.3,$1.31

Recommends necessôry revisions of the City

Charter and Code

Charter 53.17,

Code Ch.3,$1.31

Receives citizen complaints, mediates disputes

and issues criminal misdemeanor warrants

Provides training regarding the law and legal
procedures for employees and officials

Prepares numefous agenda items for City

Council consideration

Charter $3JZ
Code Ch.3,$1.31

Assists citizens on a daily basis by answering

inquiries and providing appropriate referrals
when warranted
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TABLE 7

Chief Legal Officer 0.88

Deputy Attorney 0.52

Managing Attorney 0.15

Non-Lawyer Manager 0.?8

Assistant City Attorney .51

Attorney ll 0.8

Attorney 0.96

Attorney, recent graduate 0.06

Law Clerk 0.55

Budget, accountant, bookkeeper 0.28

Collections manaoer 0.08

Collections staff 0.03

HR 0.06

Investlgator 0.03

tï 0.06

Legaf Assistant ll 0.06

Legal Assistant 0.44

Legal Secretary6 I 0.78

Total 7.0 7.07

SUSTAINABITITY
IMLA was asked to consider if the effect of downsizing the City Attor-

ney's Office can be sustalned over the short term and the long term.

As the city downsizes, workload in the law department may decrease

overtime.In the initial stages of a downsizing, the workload in a city

law office tends to increase disproportionately, as the law department

will often be faced with reviewing more contracts, dealing with more

personnel issues, attending more meetings or handling matters that
are no longer handled by others in city government, Thus, the increased

demands on the office during the City's efforts to downsize may over-

whelm the City Attorney's staff for the short term. lf the City chooses

to outsource services, the City Attorney must review the structure of
the proposal and the contract to ensure that the proposal and contract

conform and that the City's goals are met through an enforceable con-

tract. As a community downsizes, generally morale suffers and the City

can expect increased tensions between management and labor. These

tensions often lead to more personnel issues arising, more workers

compensation claims and, often, litigation involving claims of mistreat-

ment. Meetings proliferate as departments and agencies attempt to
design a system that will work or to discuss issues associated with a

projected change of service delivery.0nce downsizing becomes fully
operational throughout the City, workload in the law department could

decrease, but not necessarily.

Downsizing the police department offers an example of how

downsizing other departments can affect the City Attorney. lf the city

chooses to downsize its police department, crime rates may or may

not be affected. Case closure rates may decline, but unless the total
number of cases entering the court decline, the City Attorney's workload

remains effectively the same. To assume that the City Attorney's
prosecutorial workload drops when the City reduces its police force

necessarily assumes that crime rates increase and decrease dispro-
portionately with the number of police,rz or that prosecutions will drop

because fewer police will catch fewer criminals. Recently, 0akland,

California, announced that its budget woes have forced it to no longer

respond to certain calls, including burglary.l3 Decisions such as these

may reduce the number of prosecutions, but they also may add work to

an office like the City Attorney. In Troy, the City Attorney must review

complaints filed by residents and not the police. lf people continue

to shoplift, to steal, to assault one another or to commit other petty

crime, the City Attorney's workload may increase to handle complaints

filed by residents seeking justice. A possible solution includes referring

residents to the county prosecutor in those cases where the violations

are also state crimes.ra As cities like 0akland cut services to the oublic.

the issue of whether residents need a city or should consider disincor-
poration arises. Cities are formed to provide certain basic and specific

functions to residents different and unique from those provided by a

county to its unincorporated areas.rs Indeed, police services were one

of the reasons for cities to incorporate when their county sheriffs were

unable to handle the increased demands that more densely populated

areas required while they served the county as a whole. lf the county

can provide the same services as the city, then residents may question

the continued viability of maintaining both.

To consider sustainabilitv, IMLA was asked to look at the effects

Option 1 would have on the City Attorney's office.

For several years, the City has been downsizing. Faced with what

appears to be a continuing decline in revenues and increasing costs,

TABTE 8

Law Department Budget 1,036,260

Billable rate oer houy' s83.03

Insurance Expense 325816

Cases handled 6800

Number of insurance defense cases handled o

Cost of defenses s74,727

Average cost ofe defense/case s12,455

Number of civil cases handled or defended (other) 30

Prosecutions (total) 6800

Prosecutions (bench trial) 105r0

Evidentiary hearings l2lrr

Number of administratove search warrants reviewed 181

Number of ordinances drafted/reviewed 21

Number of contracts drafted/reviewed 138

Number of agendas reviewed 175

Number of meetings attended 92

Number of FO|A matters handled 878
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the City began looking at a six-year plan to further downsize through

outsourcing and layoffs as well as reorganization. That process, labeled

Option 1, confines the analysis for this report. In other words, can the

City sustain the changes suggested in 0ption I and what effect will those

changes have on the law department?

The law department plays a small role in Option I as compared to
some other departments. The City Attorney's 0ffice moved from 8.5 FTEs

in FYIO to 7.0 FTEs in FYll. IMLA's analysis confirms that absent changes

that will increase the workload in the office, the city can sustain that
level of service but is staffed very thin. Any change that increases

workload will put a strain on the office's ability to properly serve the

City's legal needs.

There are external and internal forces that will likely play a role

in whether changes to the City Attorney's workload will increase or
decrease over time. Some of these forces reflect the proposed downsiz-

ing, some reflect changes in the economy and some represent IMLA's

belief that the City needs to increase its legal services to some of its

functions and programs.

External forces may require the Council to consider if it can maintain

reductions to the law office already implemented and into the future.

Analysis of several of the City's special or enterprise funds suggests

that some may be underserved by the law department and may need

additional attorney resources directed to those areas. For their size,

the Cityl retirement and pension plans spend little if anything on legal

services. While that does not necessarily indicate problems, there are

significant issues affecting plans today. Recently, the SEC fined five
public officials (and is holding them personally liable for those fines)

in San Diego for issues associated with the city's pension plan, its

unfunded liability and failure to disclose information in bond issues; ii
fined the state of New Jersey for similar disclosure issues. In 2001 the

IRS adopted regulations imposing new restrictions on pension plans that
have normal retirement ages that are lower than 62. Those regulations

have been delayed but will take effect in the next few years. Similarly,

regulators are imposing additional fiduciary responsibilities on plan

sponsors and trustees that require advice and counsel. Because these

issues exist, one would expect the City to expend money on legal fees,r6

but the budgets do not reflect services in this area. The City should

expect that demand for legal services in this area will increase; some

issues will likely need outside resources while others may be handled by

the City Attorney if properly staffed.

The City's water and sewer budgets do not reflect any appropriation

for legal fees. Water and sewer systems generally engage in a business

that involves complex issues associated with rates, liability, bond issues

and environmental regulation. While a mature system of the size of

Troy's may not be expected to require significant legal services, it is dit
ficult to believe that the systems do not require any legal services. For

example, cities in lowa have recently sued the EPA due to its proposals

to change how it regulates the treatment and discharge in combined

sewer systems following unusual rain events.l7 Aging pipes and conduiis

in systems need to be replacedrs and issues such as pin hole leaksre

or lead in the waterz0 due to older fittings all involve the potential for

claims and other legal services.

Risk management plays a major role in the City's planning, as each

function of government accrues risk and potential liability. The City

seems well served by its risk management function. The city operates

with a 5500.000 self insurance retention and insures to S15 million. To

keep its costs low the City uses the City Attorney's office to represent

its self-insured risk. Clearly, Troy benefits from the low cost for insur-

ance that this program enables. lf the City reduces its legal staff beyond

its ability to represent the City, then Troy will no longer gain the benefit

of this aspect of its insurance program. Just as important, the risk man-

ager and city departments use the City Attorney to review contracts.

Some of the issues an attorney looks for in a contract include how the

contract addresses risk. Some of these issues can be quite complex and

are now handled by internal staff. Should the City Attorney be unable to

handle these reviews in a timely manner or if they are outsourced, Troy

can expect to see changes in productivity reflected by the lost efficien-

cies of switching from in-house counsel.

As the City Attorney represents the City in appeals of assessments,

increased appeals will add to the City Attorney's workload and will

become more important to the City as its assessable base declines

with the housing market. The City Attorney advises that prosecutorial

workload increased during the past calendar yeal which she associates

with the declining economic conditions and with an ambiguous medical

marijuana lau lncreases in either area will tax the City Attorney's ability
to adequately represent the City in all areas.

Under 0ption l, the City chose to outsource or eliminate some of
its functions and services to achieve immediate savings.0utsourcing

Permitting Services,zrPlanning and Engineering can all have a long-term

effect on the City's legal services budget. Each of these functions oper-

ates In a litigious area. Insurance protection in these areas only goes

so far because the City cannot fully transfer its risk to the contractors.

Despite agreements that call for the contractors to indemnify the City

for their mistakes, most insurers and their insureds are hesitant to leave

the defense of claims strictly to the contractors and their insurers.

For that reason, the City's law office needs to be capable of reviewing

and participating in the defense of any claim that makes the City a

defendant. When it comes to engineering and architect contracts, the

standard contracts limit an engineer's liability to the amount of money

to be paid the engineer or architect under the contract. While cities can

negotiate higher limits of protection, those limits are fairly meaningless

unless supported by the engineer's malpractice insurance. When sued,

the private contractors may well enjoy all the liability of the govern-

ment, but without the immunities;zz thus, their exposure to liability can

be substantially more than the City's and beyond the limits of their
insurance. As with any litigation involving more than one party, the City

risks finger-pointing by the contractors who will be asserting that they

only followed the City's direction. Under those circumstances, the City

will not be able to rely on risk transfer because the City would have

liability if it directed the contractor in a manner that caused harm, and

that liability would likely not be covered by the contractor's insurance.

Other aspects of the arrangement similarly do not reduce the City

Attorney's workload but may increase it. In the area of building inspec'

tion and code enforcement, the City Attorney continues to be respon'

sible for handling cases that the code official refers for enforcement.

The same can be said for planning and zoning issues. Each requires

legal advice and there can often be cases involving enforcement or
challenges to determinations. 0uestions can arise regarding the terms

of the contracts, amendments or renewals, and sometimes questions

can arise over the contractor's performance or the lack of performance.

Resldents who are affected by their interaction with the City's contrac-

tors often seek relief or engage attorneys to help them. In either case,

the City Attorney will likely be involved.
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E-discovery, an evolving area of law, will likely affect Troy and its

City Attorney. As the City, like other communities, adopts productivity

enhancements using electronically stored information, the City will

receive requests for that information either through FOIA or through

litigation related discovery. While F0lA requests create issues associ-

ated with what records must be disclosed. which redacted and which

withheld, litigation related discovery includes each of those issues and

more. The cost for providing this discovery can be substantialz3 and the

city should be formulating a plan for how to store and recover all of
its information if required to do so to reduce those costs. For example,

using multiple servers and flash drives require multiple searches; cloud

computing poses challenges for recovery; and many different types of

equipment can store information that requires retrieval.za To the extent

the City has not done so already, it will need to equip its law office to be

in a position to respond to these requests and will want to have its City

Manager, City Attorney and lT Department develop a policy for issuing

litigation holds and responding to demands for e-discovery. Seemingly

unimportant decisions on how to store information can cost substantial

sums if they are made without considering the costs of retrieval.25

When compared to the IMLA survey, Troy has a smaller staff than

average, although barely. Taking into account that the survey includes

cities that do not have a prosecutorial function, Troy's staff size is likely

smaller as compared against the averôge for similarly sized cities that
have prosecutorial functions. The City Attorney reports that bench trials

through October 3l had increased 32.9 percent from the year before and

that the number of motions and hearings had increased by 15.2 percent.

These increases challenge the existing staff and signal concern for the

future. From the foregoing, IMLA believes service delivery at current
levels is sustainable under the Option 1 reductions as implemented, but

concerns exist.

GENERAL OVERVIEW
As part of this study the team was asked to compare with certain

benchmark cities how Troy provides services. As the cities and their law

departments do not report the same measurables, nor do they account

in the same manner in their budgets for legal and insurance expenses,

this study uses available information (see Tables 9,10, l1 and 12).

1n2007, Michigan Lawyer's l{eekly published a survey of median

salaries and fees prevalent in the state at the time. Attorneys work-

ing for state, city and county governments had a median salary of

591,000, Their counterparts in corporate practice had median salaries

of 5123,000; attorneys in private practice ranged in median salary from

a low of 596,000 to a high of 5186,000 based on a variety of factors,

TABTE 9

Troy 1,036,26021 325,816 ó 30 175

Ann Arbor 1,811,479 About 5478,000

East Lansing 50281028 148,0002e

Farmington Hills 595,330 764,00030 5** ¿ 50

Livonia 682,879 1,100,00d1 J 38 * 3f232 1233

Royal Oak 675,630 r,043,304 0 4 72

Southfield 923,01034

Sterling Heights 7t?,600 600,r39 26 Not tracked

litigation not covered by insurance are sent to the City.

TABTE IO

to each of these tasks..."

Troy 2l r38 92 878

Ann Arbor

East Lansing

Farmington Hills 500hrs** 500hfs*** 200hrs*** l00hrs***

Livonia 6 2553s l0r Not tracked

Royal Oak 15 100 (estimate) 50

Southfield

Sterling Heights l8 Not tracked 2936 Not tracked
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TABTE II

including the nature of their firm and their years of practice. According

to the Bureau of Labor Statistics (BLS), the median3e safary for lawyers

nationally is 5113,240, the meanao annual wage is 5129,020 and for local

government attorneys the mean annual wage is 591,040. For Michigan,

the BLS reports that the annual median wage for lawyers is 595,210 and

the annual mean wage is 5113,930. More locally, the BLS reports that for

the Warren-Troy-Farmington Hills Michigan Metropolitan Division the

median annual wage for lawyers is 597,140 and the mean annual wage

is 5126,450.4'Thus, attorneys in the Troy area would be expected to earn

more than their counterparts in other areas of Michigan.
'lhe Lawyels Weekly survey showed a median fee of 5195 per hour

for both transactional and litigation services for attorneys with S150

per hour within the 10th percentile for each. According to the survey,

paralegals billed at a median fee of S75. While one might expect fees

to go up over time, the current economy may have pushed these fees

down somewhat. A new studv should be released within the next few

months.az Currently, the MMRMA pays about 5135 an hour for defense.

The Michigan Municipal League through its Michigan Municipal League

Liability and Property Pool also provides coverage to Michigan munici-

palities and its cost of defense ranges from Sli5 per hour for Workers

Compensation Defense and about 5150 per hour for general liability

defense to 5175 per hour for appellate work.

Median fees and median salaries provide a guide in determining

what a client might expect when hiring an attorney, but they are only a

guide. Because the median is an average, the city or any client may be

forced to pay more or may negotiate a lower fee. In the practice of law,

fees generally reflect an attorney's experience and reputation in the

field. And, while no attorney can guarantee a result, clients generally

pay higher fees based on higher expectations.

Using the foregoing as a guide, the Council can consider a number

of different options regarding its legal representation to ensure that it
and its agencies are well represented. Those options involve direct and

indirect costs and benefits, which we will discuss.

There are several broad categories of options available to the Coun-

cil. lt can outsource legal services; it can enter into interlocal agree-

ments to either outsource services or recover value from the services it
provides; it can implement internal management reform, reorganization

or restructuring; and lt can eliminate functions.

0utsourcing

There can be no doubt that outsourcing or privatization can be used

by a city for virtually every activity, service or program it offers, from

management of the city on down. Management companies can provide

the necessary services to manage a cityjust as law firms can provlde

legal services to the city and private waste hauling companies can

handle solid waste services. Whether the city is best served by priva-

tization, even when privatization might be less expensive, offers a dif-
ficult question for a city's policy makers. With legal services, the choice

corporations and other entities make to bring the service in-house

follows an effort to increase efficiency and reduce risk. Dismantling an

in-house office runs counter to those goals, but may bejustified if the

client decreases its need for legal services.

Many communities use outside counselto fulfill the role of city

attorney. Indeed, IMLA has many members who use outside counsel,
just as it has members who have full-time local government attorneys.

Some of the comparable cities use outside counsel and are well served

by their attorneys. Both methods of legal representation provide a

city its necessary legal services. This report should not be interpreted

to suggest that one form of representation should be favored over

another, as each city's policies, goals and need for legal services will be

I

I

t

¡
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i.;

*'-'-The City Attorney for Farmington Hills reports: "This number includes both bench and jury trials. We do not have them separated out."

TABTE I2

Troy 6,800 105 l2l t8l

Ann Arbor

East Lansing

Farmington Hills ? qnn+*** 360*++*r I 59

Livonia 4,058 unÍn0wn unknown 1123

Royal 0ak 5,000 (est) 91 unknown 30

Southfield

Sterling Heights 6846 Not tracked Not tracked Not tracked
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different. Because legal representation often depends on personal rela-

tionships, preserving the status quo and the historical knowledge that
is available from long-term relationships can often lead to maintaining

better legal services than looking for the cheapest method of providing

services.

There is no magical number that determines whether a city is too

farge or too small to be represented by in-house counsel or to be rep-

resented by outside counsel. Generally, cities start considering whether

to use in-house counsel at a population of 25,000, and, by 75,000, most,

but not all, seem to be represented by in-house counsel. The amount

spent on legal services provides a sound basis for considering whether

a city should use in-house counsel instead of relying on outside coun-

sel. When a city regularly spends about 5250,00043 in legal expenses

for outside counsel, the city should consider whether going to in-house

counsel might be less expensive. However, that number should not be

viewed as a place where a city should change from outside counsel

to inside counsel, but rather, it forms the starting point at which due

diligence argues for it to begin an evaluation as to whether outside

counsel provides the best value to the city.aa

When looking at its outside legal expenses, a client should consider

the nature of the matters that incur the exoense. lf the matters involve

defending lawsuits that are not covered by insurance, a far different

calculus applies than if the bulk of the legal expense is primarily work

that will likely repeat year after year. lf the expenses derive primar'

ily from work regularly performed year after year, then a city should

determine if it could hire an in-house attorney to perform most of that

work and operate an in-house office for less than the city is paying

outside counsel. lf the work involves unusual expenses, such as the

defense of a very expensive lawsuit or an unusual amount of work,

then the city should eliminate those expenses from its calculations

and make its determination based on the costs of its normal el<penses

for legal services. 0ften these expensive cases may require outside

counsel even in cities that have in-house counsel.

Unlike a city that must decide whether its outside legal expense

can be sustained as compared to an assumed less expensive option,

the City of Troy wishes to consider whether to outsource some or all of

its in-house legal services. Current market conditions may make that

choice more attractive today as the legal services industry suffers with

the rest of the state and the country.as

Outsource all the city's leqal services

There are advantages and disadvantages to the option of outsourcing

all legal services as there are with any other option, including the "no

change" option. Some of the advantages may be temporary and erode

over time, as may the disadvantages.

One must assume that the City will not outsource its legal services

unless a due diligence review informs the Council that doing so will be

more cost effective. Thus, cost savings are assumed, at least initially.

lf the Council were to move in this direction, it should structure an RFP

that would protect that price advantage for at least five years by lock-

ing in rates for that period or at feast ensuring that they escalate only

to the extent that the City's budget can afford an escalator; i.e., tie any

increase into affordability, not some external factor such as CPl.

In addition to locking in rate protections, the City will need

to ensure that the contract fully covers the legal services that it
expects to save on by outsourcing. As with any contract, the City risks

increased costs due to change orders or inability of the contractor to

fulfillthe terms of the contract,leaving the city without a viable means

to recover its losses.

Generally, if outside counsel is a mid to large multi-faceted firm that
concentrates in the area of local government law (including zoning,

land use, liquor) and has other members who concentrate in areas as

diverse as litigation, environmental law, construction law, pension law

and tax law, a city tends to enhance the quality of its legal services, if
only due to the expanded knowledge base.a6 There are several firms in

Michigan that provide these services, including those that serve the

comparable cities. Their ability to bring to bear expertise in a wide

variety of practice areas often enables a city to reduce the legal time
spent on certain projects or matters. Similarly, a multi-faceted firm

offers the advantage of being able to respond to increased work while

limiting the cost to the city when work decreases. Thus, outsourcing

can provide the benefit of increased efficiencies in handling the peaks

and valleys of workload.

A city can be an attractive client for many reasons. The prestige of
representing the city has value, but more important, most cities pay

their bills on time. A private firm will f requently offer lower rates to a

government client because the steady income stream can support its

overhead while it makes its profit elsewhere. For this reason, the city

may be able to get a very attractive bid for legal services if it chooses

to try to outsource legal services.

Some of the advantages to outsourcing other functions do not eas-

ily translate to legal services. For example, because a lawyer essen-

tially markets knowledge and time, but under the Rules of Professional

Conduct cannot limit the knowledge component of that calculation, a

city can set a monetary cap on the services it will receive, but those

caps can be difficult to hold. Nevertheless, by outsourcing, the city

may see benefits in timeliness and in accommodating a fluctuating
demand for services. By outsourcing, the city can gain the benefit of

the law firm's malpractice insurance. With in'house counsel, mistakes

do not yield recoverable damages whereas, if outside counsel makes a

mistake, the city may have a recoverable claim.ai

But, there are also disadvantages to outsourcing. The greatest

disadvantage, and one that must be fully vetted in the Council's due

diligence, involves the question of what happens if outsourcing proves

to be a bad choice. Dismantling the law department means that the

City must rely on outside representation for several years. Because

there are few well qualified attorneys who would want to accept a

full-time position of City Attorney if the position held no long-term

security and because some who would accept the position under those

circumstances may not be counted on to be long-term employees, the

City cannot jump back and forth between in-house and outside counsel,

In other words, a vacillating policy will not earn the trust of those

who want predictability when making employment decisions. which

can make hiring a full-time city attorney difficult if the city decides to

outsource the position and then bring it back inside. Thus, a decision to

dismantle the law department and outsource its work cannot be made

lightly or with the expectation that if it's not working a year or two

latel the City can set it up again.

News accounts from around the country reflect that many cities

that have outside counsel, whether as the city attorney or on retainer

in special cases, often experience unanticipated expenses.as Thus, a

contract with outside counsel will need to protect the City again$

unanticipated expenses that would be covered if in-house counsel were

continued, In many areas of the country, cities are spending several
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hundred thousand dollars defending public records cases, sign laws or

restrictions against adult businesses. The merit of the City's position

does not protect it against these costs. IMLA believes the City may find

it difficult to enter a contract with a law firm that sets an upside limit
on the City's cost, yet includes a requirement that outside counsel

handle all matters referred to it regardless of quantity and time. Never-

theless, funding an in'house law office does not set an upside limit on

the City's costs either. However, the City has less control in the former
and has a better chance to limit its topside expenses with in-house

counsel in the latter.

A somewhat indirect disadvantage of using outside counsel comes

from its very nature: because the attorney bills for services, important
questions are not asked and issues are not raised because agencies

and employees fear incurring attorney's fees. Indeed, experience

shows that when outside services are moved inside the costs are often

increased over a few years as issues that require legal services have

been ignored.ae Bruce Collins, VP and General Counsel for C-Span, writes

a regular column for Inside Counsel magazine and recently expressed

the view that "0ne of the primary reasons for having and paying for
inside counsel is to keep the organization on the legal stralght and

narrow as efficiently as possible."so Even with inside counsel, some

departments and agencies can withhold raising legal issues to avoid

accountability for problems that might have been avoided. So, inside

counsel does not act as a failsafe, but helps to increase the efficiency

of the organization.

Similarly, when evaluating the long-term cost to the City of switch-

ing from in-house to outside counsel, the City risks losing the benefit of
"preventive maintenance." With in-house counsel, an indirect incentive

exists to prevent problems from arising by solving them before they

cause a loss or embarrassment. While outside counsel owes a duty of

loyalty to its client, practicing preventive law can be more difficult. As

the City reviews the outside attorneys' bills, the savings may not be as

easy to visualize, so preventive legal services may slowly erode and, as

they erode, problems will increase and, as they do, fees will increase.

Somewhat akin to preventive maintenance of a vehicle - an oil change

and a new oil filter every few thousand miles will generally be less

expensive than a major engine repair - preventive law can help a city
escape major lawsuits or penalties.

Another indirect disadvantage to using outside counsel involves

accessibility.srWith in-house counsel, the attorney's office is usually
quite close and attorneys reasonably available;52 albeit, with outside

counsel, after-hour or weekend service may be more accessible. A city

attorney's office often fields complaints from residents, acting as a

resource to residents and, sometimes, a buffer to protect the Council

and staff from irate and difficult people. These are not services that
transfer well by contract to outside counsel.

There are some additional hidden costs and challenges. Because the

City Attorney and City Manager each directly report to the Council, the

City's Charter implements a designed system of checks and balances to

ensure the Council is best served by its attorney and its manager. lf the

legal services are outsourced, the Council and its Charter Commission

will need to reevaluate this system. The Council will need to consider

how it will manage its outside attorney services. The attorney's bills

must be reviewed. lf that task is assigned to the City Manage¡ prob-

lems can arise if the Council is discussing with its attorney matters

involving the performance of the City Manager and associated employ-

ment decisions. Often, the Council will not want bllls for those services

reviewed by the City Manager. lf the City Manager does not review

these bills, then the Council must assign one of its members, or a
member of its staff to that task. Whether the City Manager handles the

task or the Council does, the City should consider engaging a service to

audit those bills for accuracy and cost. Bills for legal services can often

include charges that the client feels to be excessive, such as spending

too much time on a matter or sending too many attorneys or staff to
handle a deposition or meeting. The cost associated with this review

should be included in a determination of whether to outsource.

The Rules of Professional Conduct for Lawyers guide attorneys in

the practice of law and set a high ethical bar on their conduct. These

Rules protect the public and clients from various forms of inappro-
priate conduct, including conflicts of interest. The Rules prohibit an

attorney from accepting representation when doing so conflicts with

the attorney's self interest, with the interests of those close to the

attorney and with the interests of other clients, past or present. 0ften,

this last limitation can prove very problematic. Generally, clients can

be given the opportunity to waive the conflict if they are properly

informed, but some states limit the extent to which a public body can

waive a conflict and there are some conflicts that cannot be waived.

There can be times when the conflict develops late in the representa'

tion or becomes apparent after the representation begins. Courts and

ethics rules in some states demand the attorney cease representation

of all clients under these circumsiances. Because Michigan law may

vart', the Council must be certain that issues of conflicts of interest be

addressed carefully in its contract if it outsources its legal services.

In doing so, it should be sure that the firm or attorney engaged to
perform the services can fully serve the city without having any limit-
ing conflicts now or in the future. To protect against conflict, a city
inherently limits the field of available firms. The potential conflicts can

affect the city's business in other vvays, as a city that hires a firm to
be its city attorney expects that firm to act as its spokesperson and

representative, but if the firm has a reputation for suing other cities or

Troy's business partners, then those relationships can be damaged.s3

0ne last issue that can be a disadvantage, but is as yet not fully
resolved in the courts, involves the IRS treatment of an outside city
attorney. When in-house, the city attorney must be treated by the city
as an employee. A person holding the title of "city attorney," a position

established by charter or code, falls within 03401k), of the Internal

Revenue Code. That section demands that the city treat a person hold'
ing a "public office" as an employee under the tax laws and pay the

appropriate withholding and render a W-2,54 The IRS takes the posi-

tlon that the traditional common law distinctions between employee

and independent contractor do not apply.s5 lf the city outsources the

function, then it must consider if the "city attorney" will be subject to
employment taxes that could reduce the benefit of the cost savings.

0utsource a portion of the law office's seryices and functions
As with a complete outsourcing, this report assumes that the Council

has done its due diligence to ensure that the costs of outsourcing

reduce the city's costs for legal services. Rather than repeat each of
the advantages and disadvantages, this report will draw distinctions,

where they exist, between outsourcing all or part of the function.

In determining to outsource a portion of the law office's services,

the Council needs to weigh the extent to which the parts are more

expensive than the whole; i.e., are there savings that accrue by hav-

ing a fully functioning law office over one that has been constructed
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to handle only a portion of the City's legal work. In evaluating the

functions of the Troy City Attorney's office, there appear to be several

clearly defined types of duties the office performs: advice and coun-

sel; prosecution; tort and civil rights defense; and other litigation.
0utsourcing some of these functions while retaining others offers the

Council a choice and a challenoe.

Prosecution

Currently, Troy uses 2.77 FTEs to handle prosecutions. This function is

fairly discrete and, on the surface, lends itself to outsourcing strictly

because it is discrete. 0utsourcing prosecution must be evaluated

under the context of Michigan law, as there may be laws and court

rules that impose obligations and duties on a "city attorney" as pros-

ecutor that may not be delegable.56 The City could seek bids on this
service and weigh whether it can accrue any savings by contracting

out. In doing so, the City could ask the current employees to bid on the

service and weigh the results against current costs and other bids.

This report assumes that the Council has done its due diligence and

that a contract for these services locks in cost savings for a period

sufficient to justify making the change, and that any potential conflicts

have been resolved. 0f the various benefits generally associated with

outsourcing a function of government, outsourcing this function yields

only one specific benefit and that is cost savings if the Council can

obtain bids at prices less than what it now spends. Council is unlikely

to see any quality improvement, timeliness is not a factor as cases are

docket driven, Council does not seek productivity improvements in this

option and outside expertise will unlikely increase productivity. There

may be benefits associated with fluctuating demand for services, but

those benefits will accrue to the city through the contract's lower cost.

Some of what normally are advantages to outsourcing will likely

become disadvantages as work quatity may suffer. That is because

prosecution involves significant judgment regarding which cases to
pursue vigorously and whether a case should be tried; contracting out

this service can change the dynamic of city policy on crime. To briefly

explain, if the prosecuting attorney in private practice receives the

same pay regardless of how much time the attorney spends prosecut-

ing cases, the attorney has an incentive to conclude the prosecutions

quickly. lf the prosecuting attorney is paid based on time or volume,

those variables will likely argue against outsourcing, as the city cannot

reasonably impose cost limits. This problem might be dealt with suc-

cessfully in the contract, but doing so will be quite difficult. To some

extent, this is why most elected prosecutors are constitutional officials

of a county with an office funded based on the need to prosecute

offenders, not its cost benefit to the county. lf outsourced, the city

can protect itself from these problems by charging the City Attorney

with close supervision of the outside representation and the prosecu-

tions. The extent to which the City Attorney supervises this function

will necessarily divert the City Attorney from other functions and will

likely remove many efficiencies that mighi otherwise be gained or even

cause additional expense.

Assuming the prosecutors perform other duties in the City Attor-

ney's office, the time spent on those functions will be lost to the City

and cannot be recovered in a contract for prosecutorial services. Under

those circumstances, the City Attorney must either cease to provide

some services or seek additional resources to provide them. These

costs will necessarily reduce the assumed beneficial cost savings of

outsourcing the function.

Tort and legal defense
Defending ihe city does not provide the same clarity of function that
prosecution does. To some extent, defending the city implicates other
functions, such as advice and counsel and other litigation. Unlike pros-

ecution, where the prosecutor can simply decide to limit expenses by

not prosecuting cases or diverting offenders, the Council, in good con-

science, cannot decide not to defend itself against damage claims. This

report does not evaluate the city's risk management, but to understand

some of the decisions the Council faces, the Council must understand

some basic concepts of risk management. They are risk retention, risk

transfer, risk minimization and risk avoidance.5T Troy, like all cities,

applies each to its various activities.

In discussing tort and legal defense for this portion ofthe report,

the relevant concepts primarily involve risk retention and risk transfer.

The city transfers its risk to the MMRMA insurance risk pool by obtain-

ing insurance. By establishing a deductible or creating a self-insurance

retention, the citv retains risk to the extent of the deductible or the

self-insurance retention. The city can vary its cost of insurance by

increasing or decreasing its deductible or its self-insurance retention.

Most insurance policies have limits of liability. lf the city does not

obtain insurance over and above those limits, it retains the risk that a

judgment or judgments will exceed those limits. Modifying the limits of

insurance affects the cost of insurance. Lastly, some insurance policies

cover certain risks and others may cover risks not covered in a stan-

dard Commercial General Liability policy. To the extent risks are not

covered, then the city retains risk in those areas. There are generally

some risks that cannot be insured and those, the city either retains,

can try to avoid, minimize or can seek to transfer. Insurance policies

can be distinguished by whether they are "claims made" or "occur-

rence" policies, each carrying different costs and risks for the insured.

Many policies provide that the insurer will indemnify, defend and hold

harmless the insured for claims covered by the policy. Generally, before

making decisions on coverage, limits, policy terms or deductibles, a

risk manager will discuss these issues with the City Manager, City Attor-

ney and Council as part of an overall plan.

As part of its risk plan, Troy has chosen to retain responsibility to
defend itself. Thus, the City Attorney defends the City in cases that
might otherwise be defended under a policy of insurance. According

to the City Attorney, the MMRMA generally pays 5135 per hour to hire

counsel to defend its insureds. Based on information provided by the

City Attorney, MMRMA pays on average 53ó,815 for the defense of a

claim.ss In responding to a request by IMLA, MMRMA enhanced its analy-

sis and reported the following:

We, subjectively, believe that the City benefits from having

inside legal services and that outside legal services would cost

more.0ur records reflect that, for all MMRMA lawsuits closed in

the last three years, we have paid between 520,000 and 525,000

in legal fees on average for lawsuits closed with no payment

to the plaintiff (cases that we 'won') and between 535,000 and

550,000 in legal fees for cases where we ultimately made some

payment to the plaintiff (cases that we'lost').

As noted in Table 11, by using the City Attorney's office, the City's

average costs for defense are uniformly lower and the hourly rate is

less. IMLA believes the Council has two options to consider if it chooses

to outsource its defense of tort and other litioation aoainst the Citv.
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TABTE II

l. lt can seek bids, on a requirements basis, from or negotiate with
private firms to perform these services and, when a suit is filed

against the City, allow the City Attorney to select from among the

firms by choosing one that has the most expertise in the area of

law involved in the case or by choosing one using other factors

for selection based on the nature of the suit. The Council and City

Attorney may find it possible to coax firms into bidding on a cost
per case basis as another option.

2. The Council can also decide to transfer the defense of the City to

the insurer (MMRMA). MMRMA can price this additional cost into the

insurance premium and the Council can evaluate what value it can

gain from doing so.

Assuming that the City has conducted its due diligence and that the

costs of outsourcing this function warrant doing so, the advantage will

be primarily economic. The city can expect to gain increased expertise

in some of the cases and may lose expertise in others. The City could

expect savings associated with increased efficiencies in dealing with

fluctuating demand for services.

As with outsourcing the prosecutorial function, if outsourced to
private defense firms, conflicts must be addressed and the City Attorney

will need to monitor bills and services and will lose some efficiency as

a result. 0utsourcing this function by having the insurer provide the

defense, should not add additional administrative responsibilities to

the City Attorney, although insurance counsel often seek advice and

input from the City Attorney in handling a case, so there may be little
gain. There are not as many disadvantages to outsourcing this function

as with outsourcing prosecution; however, to the extent current staff
provides other services, those services will either need to be abandoned

or staff retained, thus affecting the calculus of cost. 0ne other possible

disadvantage involves the skill set of the staff. ïhe more cases they

handle in court the more able the attornevs are to act in court on behalf

of the Citv and the more able the staff is to handle the administrative

functions necessary for the attorneys to represent the City in court. By

reducing the number of cases the staff handles, the City will likely lose

this efficiency. Because not all litigation involves tort defense, retaining

skilled litigation counsel can be important to the City.óo

A city must often defend cases that do not seek damages. These

cases are not covered by insurance. For example, the city can be sued

over issues associated with the release of information under a F0lA

type law. lt can be required to defend an ordinance or policy or a deci-

sion to grant or deny a license or permit, whether to conduct prayer at

the legislative session or implement changes to benefits. Indeed, many

local governments spend far more time and money addressing issues

such as these than they do in defending claims for damages. While

these matters can be outsourced to private counsel, their nature and

complexity often affect the expertise necessary for the defense and

therefore the rates and cost of defense. Structuring an RFP to seek bids

on these types of services in the abstract will be difficult. Thus, the

Council may not be able to fully understand the cost that outsourcing

this aspect of the City Attorney's functions will be until the first bills

come in. At that point, it will be too late to minimize those costs should

they exceed the Council's expectations.

0ther litìgation
There are times when the City engages in litigation as the Plaintiff.

Currently, the City Attorney is handling several eminent domain cases

and regularly handles collection matters. As with insurance defense,

the eminent domain cases can be outsourced and the cost of doing

so will be the major advantage or disadvantage. Collection cases are

frequently outsourced. Private attorneys or collection firms handling

those cases will generally take the cases for a percentage of the

recovery at percentages that will likely vary between 25 percent and 40

percent. An effective in-house collections operation can increase the

amount collected at a cost substantially less than those percentages if
there is sufficient outstanding debt and all of the City's debt collection

is concentrated in one office.6l

In both the eminent domain cases and collection cases, outsourcing

can risk creation of negative publicity as each of these types of case

involves tactful consideration and treatment of the Defendant. Neverthe-

less, collection services can be outsourced. Doing so requires the City to

evaluate if the change reduces its costs or will increase its collections as

compared to what an effectively staffed in-house operation could do.

With eminent domain, in addition to the assumed cost savings,

the City could accrue the benefit of eliminating fluctuating workload,

assuming the city's capital program will likely not require additional

property acquisition in the foreseeable future. Because these matters

are in process, the City may lose some efficiency by outsourcing them

now. Nevertheless, the Council may consider whether doing so in the

future offers a savings by eliminating the need to have a staff capable

of handling that number of cases when it is a diminishing caseload.62

Advice and counsel
While outsourcing just the advice and counsel function and retaining

other functions may be theoretically possible, IMLA does not see this

option as having any practical benefit or advantage to the Council.

Without doubt, the Council could direct that the City Attorney hire

private attorneys to provide advice to the Council, the City Manager

and the City's agencies, but any savings will likely be lost in ineffi-

ciency. Attorneys offer their expertise and knowledge as their service.

As attorneys often disagree over the intent, meaning and purpose

of a law as well as how to handle a matter or case, having too many

attorneys advising the Council can only lead to battles over advice and

policy. While these battles might foster a new spectator sport, they are

unlikelv to save the Council monev.
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Interlocal Agreements

Generally, local governments can enter into agreements with other
local governments to provide services to their communities. The laws

across the United States vary as to how much authority each commu-

nity has in this regard. Assuming that Michigan allows these types of

agreements, the City can agree with another local government to have

various services provided for it by the other community. Similarly, Troy

could consider offering to provide services to other local governments

for a fee if it felt its staffing could absorb additional work to recoup

some of its costs. Because the law department is staffed very thin,

IMLA does not believe there is slack to use.

Interlocal agreements rarely involve law departments, but more

frequently involve police, fire and general governmental services. Each

of the functions of the law department can be viewed as options for

outsourcing through an interlocal agreement. ïhe analysis of advan-

tages and disadvantages for outsourcing in general will be somewhat

the same, although one might assume that the advantages of price

might be better and that there could be fewer disadvantages in the
prosecution function and the tort, legal defense and other litigation

functions. A different form of disadvantage might be the likelihood that
with the loss of control of the function, timeliness may decrease if the

city is not the primary client, as services will likely first be rendered to

the primary jurisdiction.

A modified form of outsourcing this function could be evaluated. For

example, Troy may have attorneys with reputations for expertise in cer-

tain legal matters and an attorney with a nearby local government may

have talents in other areas. An interlocal agreement could be structured

to have Troy provide advice and counsel and represent the other com-

munity in some fields, with the other community providing aid to Troy in

other areas. Unfortunately, this type of agreement does not address the

cost of service directly. There can be some savings, but gaining savings

will likely require an opportunity to evaluate an agreement or plan,

rather than an abstract idea. In short, the concept of reducing Troy's

legal expenditures through an interlocal agreement offering mutual aid

cannot be evaluated except after a plan has been developed.

Another potential disadvantage to interlocal agreements for legal

services involves conflicts between the clients. An attorney must not

accept representation of a client when likely conflicts exist and, if
conflicts develop after representation begins, an attorney often must

terminate representation of all clients infected by the conflict. While

conflicts can be waived, the attorney must be certain that the client

fully understands the conflict and what may happen as a result. Con-

flicts can arise in a number of different ways and the Council must feel

comfortable that if a conflict develops, the interlocal agreement, despite

this disadvantage, provides the City benefits that outweigh the costs.

Internal Management Reform, Reorganization
and Restructuring

There are limited options for changing the structure of the law office.

Due to the economic collapse of local government budgets, some

cities have adopted policies to share administrative staff and duties.

While some cities consolidate administrative services and functions

in the City Attorney's office, Troy's Charter does not allow this type of

consolidation.

Elimination

One consideration we have been asked to consider is elimination. Due

to the nature of government, eliminating the function of legal services

cannot be viewed as viable. Eliminating some services or f unctions may

be possible.

For example, the Council could determine that it will no longer have

its police file city charges where there is a comparable state crime, or
it may decide to abandon policing in favor of using the county's sheriff.

By doing so, the city transfers responsibility for prosecution to the

state and the costs to the county; it also loses the revenue that those
prosecutions bring. The Council could identify ordinances it has passed

that it believes no longerjustify the cost of prosecution and eliminate

them. While statistics are difficult to obtain on these prosecutions and

lack of these statistics limits IMLA's ability to do a full analysis of this

option, one could expect some savings. Those savings, however, may

not be justified bythe loss in revenue and what may be simply shifting

costs from one governmental entity to another, funded by the same

taxpayers. The city also loses a measure of control over how crimes in

the city are prosecuted. What may seem important to the city may not

be as important to a county prosecutor.

The function titled "other litigation" could be eliminated, as theo-

retically nothing in the law requires the City to collect debts or bring

litigation to recover damages except the general admonition that the

Council act in the best interest of the City. IMLA believes that discretion

dictates that this function cannot be eliminated. As noted previously,

there are 2ó eminent domain cases in the City Attorney's office. lf the
project for which these cases are necessary is abandoned, then the

cases could be eliminated. As these cases wind down, the Council and

the City Attorney must consider if that changing workload justifies

changes in the staffing of the office as they amount to about I FTE.63

The two other major functions in the law office - defense of the City

and advice and counsel - do not seem likely candidates for elimination

in all or part.

The Council can consider another option, one similar to elimination

of the function: it could consider disincorporation; i.e., elimination of

the city itself. Disincorporation involves significant legal and political

considerations. lssues such as dealing with the City's debts and assets

are difficult to resolve. Nevertheless, if the City sees that a majority

of its residents no longer desire the services that it provides, or that

those services can be provided by the County ot through annexation or

consolidation, by another city, these options become viable. Consoli-

dation offers the potential for some savings by eliminating duplicate

services, as might disincorporation. These issues are beyond the

purview of this report. Nevertheless, Council can engage the voters in

Troy to determine whether they believe consolidation or disincorpora-

tion better serve them than the skeletal structure that mav remain as

the city downsizes.

CONGTUSION
Based on our review, Troy's City Attorney's office holds an enviable repu-

tation in Michigan for its talent. The City Attorney garners the respect

of her peers and holds positions of leadership in various legal organiza-

tions. Her staff is likewise well respected. Based on the size of the City

and its various operations, the City operates the Attorney's Office at a

).

I

I
I

I
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barely sustainable level. Outsourcing the legal department brings with it . lf the city outsources functions within the law office and reduces

many disadvantages that argue against outsourcing, unless the City can staffing, it should consider if maintaining sufficient staff to handle

gain a significant cost advantage over the long term while accepting the tort defense has costs that continue to be less than insurance.

disadvantages inherent in the change. Consider outsourcing for peak workloads - conduct financial

. The available data do not support outsourcing the City's legal analysis'

services at this time. IMLA recommends that the City reflect the value provided by the

- Cost of city Attorney services appear generally lower than the C,ity Attorney to various discrete City revenue sourcesó4 by charging

rates for legal services in the community. those services to recoup the city Attorney's cost to them when

- Cost of City Attorney services are substantially lower than appropriate' rather than charging the general fund'

comparable costs for insurance defense.

- Efficiencies and advantases of in-house services outweish ,ik,trffiffi:ii:Iil ijÏtH:Ïlii: 
|;åi[i:HiLtJ:n1i]l,|iÏi,

advantages of outsourcing' 
theless, the city Attorney can explore with nearby cities or the county to

. Decreasing revenues and continued downsizing of the City argue determine if interlocal agreements can provide Troy a benefit.

that the City regularly evaluate if reduction in workload and demand IMLA recommends that the City Attorney discuss with nearby cities

for legal services suggest that some or all of the city's legal services and the county various options for interlocal agreements that can

should be outsourced using private, public-private options for benefit Troy.

delivering programs (outsourcing) - conduct financial and policy

analysis, including all or part of the function. The following are suggestions to increase and enhance efficiency

- Prosecutorial function. and effectiveness.

- Evaluation should include whether to transfer this function Establish additional performance metrics to enable comparison to

to county (similar to evaluation of whether to transfer police other public and private law departments.

function to sheriff). Conduct regular customer service satisfaction surveys.

- Eminent domain cases. Train staff in competitive contracting and process improvement.

- Collection cases.
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E}IDI{OTES

I Using 2080 hours for I FTE.

2 The City Attorney position is unique in the sense that unlike other depôrtment heôds

rvho report to the City Manager, the City Attorney reports to the Council. This is not a

unique anangement. In Michigan, the Council appoints the City Attorney in most munici'

palities. Many cities adopt this structure as a method to impose a framework of checks

and balances on both the manager and the attorney.

3 IMLA understands thôt in Michigan, Troy is somewhat unique from the comparable cities

in that it prosecutes its cases in ô county court. This means that the City gets only a

portion of the revenues generated ôs fines from its cases. The cases the City Attorney

0rosecutes are ordinance violations, but, in some cases, these violations are charges

that could be brought as violations of state law. lf brought as a violation of staie law, the

county prosecutor would handle the prosecution; any revenues from fines or forfeitures

would be the Countyl and the city rvould not be entitled to a shðre of those revenues.

4 Although the survey vras directed to IMLA members, a few non'members participated in

the survey and their responses are included in these results.

5 There were actually 70 responses for this population range, but five did not include

their law department budget in their response, so they were eliminated for purposes of

determining this average.

ó IMLAs study did not ask specifically about legal secretar¡es, but asked for other. The

most frequent answer for "other" was legal secretary.0thers included risk manôgers,

administrative assistants, clerical support and receptionists.

7 Using the city attorney,s budget and dividing the budget by 12,480 (6.0 FTt + 2080) pro-

duces an hourly rate of 583.03. IMLA used 6.0 FTEs because, if privatized, the City would

be billed for paralegal and attorney time and a bfended rate is likely to yield a lower

rate than calculating different rates for the attorneys and paralegals. In other words,

this rate is likely lower than that available on the market. lt does not include costs of

maintaining the department that may not be included in the budget, such as lease rates

or benefits, such as retirement costs. Using 2080 is also debatôble as the number does

not take into consideration vacation time and administrative time. Using 1600 hours (a

reduction of l2 weeks) multiplied by ó.0 FTEs when divided into the budget yields a rate

of S107.94. This rate is still appreciably lower than the Sl35 per hour costs of defense

that MMRMA would bill,

8 The City Attorney calculates that the office spent approximately 900 hours handling

these cases in the past year. At a rate of 583.03 times 900 hours, the result is as

reflected in the table. At 510794 per hourthe amount is 597,146.

e The total cost of defense is divided by the six cases handled by the office resulting in an

average per case expense. At 510794 per hour the average cost of defense per case is

sl6,l9l.

r0 This figure is year-to-date for calendar year 2010 to October. For calendðr year 2009 for

the same period, the number was 79.

rr This figure is year-to'date for calendar year 2010 to October. For calendar year 2009 for

the sôme oeriod. the number was 105.

12 Not only is this assumption counterintuitive, it counters the trend in law enforcement;

i.e.. the more police on the street, the fewer violent crimes.

13 llSAToday, "Cutbacks force police t0 curtail calls for some crimes," Auqust 25, 2010,

http://www.usatoday.com/news/nation/2010-08-25-lAnresponsecops25-S'l-N.htm (last

visited Nov. 21. 2010)

'a By doing so, the C¡ty will lose any revenue attributable to these cases.

rs The relationship between cities and counties varies from state to state but, in general,

a city is formed to provide services to a more densely populated area that the people

demand and that the county cannot or will not provide. Generally, counties are consid-

ered "top down" political entities and cities "bottom up," to recognize the distinction in

how they are formed; i.e., the county by the stôte and the city by the residents. As coun-

ties have urbanized and their authority to act like cities have increased, residents may

question whether they need a city any longer. That debate escalates as the city reduces

its services.

ró The city will likely need outside pension counsel to address some of these issues. The

City Attorney can help identify areas of risk and legal issues that need further review.

17 http://ehscenter.bna,com/picZlehs.nsfiid/BNAP-87YECT?0penDocument (last visited

December 2, 2010) The suit was recentlv dismissed.

r8 "'Wall of Watel Traps motorists on Maryland road" http://bit.ly/glvtoF (last visited

December 2. 2010).

Ie 
WSSC Copper Pipe Pinhole Leak Investigation. http://www.wssc,dst.md.us/copperpipe/

letters/investigation-fs.pdf (last visited December 2, 2010).

20 "Lead-contaminated wôter in DC homes." http//bit.ly/elC0Ky (last visited December 2.

20r0).

21 0utsourcing Permitting Services seems to be an excellent decis¡on. IMLA searched for

cases involv¡ng the company that might reflect increased liability and could find none,

By outsourcing this function, the city gains the tôlent avðilôble from the staff of the

company that can provide ô broader Íange of expertise than the city might be expected

to have available to it through in-house staffing. More significantly, as the city's Zucker

report reflected, the city was losing money on permitting services and this change turns

that around. IMLA recommends the City consider establishing permitting services as

an enterprise fund if it has not already done so and charge back to it various operating

services that benefil the fund, such as the City Manager. HR. lT and City Attorney's office.

22 Richardson v. Mc\niqht,52l U.S. 399, ll7 S.Ct. 2100 (U.S.Tenn., 1997). (Supreme Court

concludes that a person working in a private jail acts under color of law for purposes of

$1983 liðbility, but cannot avail himself of immunity.)

23 Costs of processing ESI for e-discovery will vary depending on volume, time con-

straints, how automated is the review process, what types of files are being analyzed,

reviewed, copied and produced, the likelihood that privileged or other sensitive datô is

intermixed with disclosable datô, and h0urly charges for in-house staff or outsourced

vendor. lmputed costs for software license and môintenônce agreements should also

be factored in per project-hour. These costs can averaqe S1250/GB (See: Process ESI

In-House for < 5400 per GB ( eD¡scoveryHD, http://ediscoveryhd.com/2010/02/10/takinq-

ediscovery-processing-in-house/ (last visited Dec.15,2010) (this is a sales pitch but

has some good analysis)). When more expert review becomes wananted, the costs can

average S10,000/GB including expert e-discovery consultants. (See: Managing Electronic

Documents Under New E-Discovery Rules I Levenfeld Pearlstein, LLC, http://wwvv.lplegal.

com/publicationVdatapoints/managing-electronic-documents-under-new-e'discovery-

rules (last visited Dec.15,2010). "Even the best lawyer will never be as good as a

forensic expert when it comes to obtaining. anatyzing and reconstructing electron¡cally

stored information. Such expertise does not come cheap (a rule of thumb is 510,000 per

qigabyte). but it is now a necessôry expense that must be factored into every litigation

budget.").one IMLA member reports exceeding Sl million in e'discovery costs alone in ô

construction dispute.

24 Some states require that metadata be retained as part of theiÍ public records laws and

the developing law on discovery requires that metadata be retrieved to adequately

respond to a discovery request. Copy machines, cell phones and many other types of

equipment store information that must be searched in response to a discovery reguest.

25 Litigation holds also present difficult problems for the attorney and lT staff as all

records regarding contemplated litigation must be preserved and disclosed ôs part of

discovery. This can include multi-mailbox searches and requires the city to implement

procedures to ensure thôt records ôre not improperly deleted. What follows is a link to

an article discussing the issue. http//bit.ly/q9¡lXp (lôst visited November 30,2010).

26 Information regarding insurance for the City of Troy was provided by Richard Cooper-

rider, Risk Manager, Mr. Cooperrider ôlso provided a thorough and clear description of

the City's insurance program and the benefits provided to that program by in-house

counsel in the City of Troy law department. Information regarding other cities has been

requested from Mike Ellis of MMRMA by IMLA and through the City Mônager by ICMA.

Mr. Ellis provided detailed information regôrd¡ng the cost of defense, but was unable to

provide the insurance costs for MMRMA membeß. Insurance costs have been provided

by the City Attorneys for the respective cities unless otherwise noted.

?7 Troy's budget includes $45,000 for insurance deductibles ônd 545,000 for outside

c0unset.

28 The East Lônsing legal department budget is 5507,810 for FY 2010. lt is broken down

into S440,810 for general retainer work, S20.000 for our labor attorney on a separate

retôiner and 541000 for enforcement 0f the city housing code, which is primarily in

district court.Our hourly rates are 5116.00 per hour for general retainer work, Sl05 per

hour for district court litigation and Sl35 per hour for litigation in circuit court and all

other courts and tribunðls. Pre'trials, motions and evidentiary hearings in district court

on Dolice matters when hôndled by clerks are billed at 566.50 per hour.

I
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æ The city's gross premium for ôll coverages is 5148,000 per year. The city is self insured

up to 550K. lhe policy includes property, excess commercial auto, excess commercial
generôl liability, excess workers comp. and Eand0 as well as law enforcement liability.

The City's Budget indicates that it purchases commercial insurance for its general

liability risk.

30 From the Farmington Hills Budget for General Liability and Contents. Fôrmington Hills

also identifies ôn expenditure category for "Professional and Contractual" that may

include add¡tional legôl services as that category is defined to include: "PRoFESSI0NAL

and C0NTRACTUAL expenditures refating to services rendered to the City of (sic)

external providers of legal services, auditing and architectural services, as well as other

private contractors providing telephone service, utilities, insurance and printing."

3ì From City of Livonia Budget for liability insurance.

32 Livonia's Law Department handled 372 Michigan Tax Tribunal cases and 38 general civil

côses.

33 Livonia's Law Department staff drafts resolutions for all regular Council meetings.

3a Southfield reports that it expends in the "six figures" for insurance defense and about

"5200,000" 0n legal fees for assessment appeals that come out of the assessor's

budget.

35 Includes all documents reviewed by Law Department attorneys in Livonia.

3ó City Council meetings only.

37 A Westlaw search for eôch city in the 6th Circu¡t, Michigan Court of Appeals and

Supreme Court revealed decisions on appeals in different cases in the numbers

indicated. lf the court considered requests for rehearing or petitions to appeal or for

certiorari in the same case the case was onlv counted once.

38 One of these was ô major case in the 6th Circuit involving the recovery of insurance. lt

appears to have been handled by outside counsel different from the city attorney.

3e The salarv at which an eoual number of salaries exceed ôs salaries thôt are below it as

reported to BLS.

a0 The average of all lawyer ônnuôl wages as reported to the BLS.

ar A self-employed attorney, without any overhead; i.e., no office. no books, no legôl

research tools, no expenses and no staff would need t0 charge about 573.00 per hour

for 2000 billable hours to earn this salary and pay 15.30/o FICA self insurônce taxes.

42 A recent ô rtic I e in Florida Today, "City Attorney Pôy Varia ble," Nov. 21, 2010. references

Melbourne City Attorney Paul Gougleman, to say, "the going rate for an outside munici'
pal attorney currently is 5175 to S200 an hour, with attorneys in certain specialties

like lôbor law charging S300 to S400 an hour" http://bit.ly/9H0YP0 (last visited Nov.

21,2010). While the Florida legal services market may not be the sôme as MichiganS,

Florida's economy is similarly depressed and Council will need to consider how long it

can expect to benefit from rates below Sl50 an hour for general mun¡cipôl law services.

43 In most communities, a city can set up and establish an in-house faw office for less

than 5250,000 with one full-time attorney and a support person. Generally. the cost to

increase in-house staff will not be as high on a per capitô basis. Nevertheless, the city

will still need to rely on outside counsel for certain matters. lndeed, even the largest

cities spend substantiôl sums on outside counsel services even while they spend

substantial sums for their in-house services.

44 Cities should not make this change lightly as they lose the historical perspective that

ô longtime relationship provides. lf a city decides to bring the work in-house, it can be

welf served by allowing the transition to take a year or longer and pay ext[a to have the

advantage of its outside counsel's h¡storicôl perspective.

as The Council must take into consideration the extent to which the current economic

condìtions affect rates that may be quoted in response to an RFP As the economy

improves, the city can expect that legal fees will rise. Unless the city protects itself

ôgainst a fikely increase, any potential sôvings can be lost quickly.

aó In Troy's case, the City Attorney is one of fewer than 100 people in the country to have

distinguished themselves by becoming an IMLA Fellow. IMLA Fellows include both in-

house as well as outside counsel who devote at least 40 percent of their time to a local

government law practice. This distinction comes only after a rigorous examination that

includes presentation of articles for publication and passing an examination on local

government law issues. In addition. the current City Attorney enjoys an outstanding

reputation among her peers ¡n Michigan where she is recognized as one of the out-

standing municipal lawyers in the stôte. Indeed, in the course of prepar¡ng this report,

virtually every person I spoke with gôve unsolicited praise to the C¡ty Attorney and the

law department, Thus, ôt leôst in the area of local government Iêw, one cðnnot easily

conclude that the citv will improve the quality of its se¡'vice.

a7 0f course, it may not be able to recover the full value of its loss as it will likely need to

hire counsel to pursue the claim

a8 "Virginia Town Spends S70K To Stop Sex Shop from opening," http://b¡t.ly/bD8óJ0
(last visited November 22, 2010); "Legôl Fees May Continue Climbing in Mountain Park;

Small City Has Already Spent Sl.5 Milli0n Fighting Developers," http://www.cbsatlanta.

com/news/25597781/detail.html (this article reports that 6070 of the c¡ty's 5800,000

budget for FY10 is dedicated to legal feesxlôst visited November 22,2010); "City spends

S630K to fight Tohono 0'odham off'reservôtion cðsino" http://64.38.12.138/lndianGam-

ing/2010i022485.asp (last visited November 22,2010); "Excessive force cases drainíng

Fall River legôl depôrtment account" http//bit.lyfSKFgB (last visited November 30,

20r0).

4e Albeit anecdotal, in my experience in almost 30 years as the chief legal officer for local

governments, whenever the government brought work in-house, it found that many

issues having significant potential liability to the government had not been addressed

because the issues had not been raised with outside counsel. These issues included

questions that were not asked because of the cost to the agency budget and issues

that were concealed. They rônged from arcane tax issues such as income tax liability

for employer-províded vehicles to contrôcts, ôrrangements or agreements that were

"off the books." 0ver this time, discussions wìth other chief legal officers Írom around

the country confirm this problem.

s0 Excerpted from the NAFCU Compliance Blog. http://nafcucomplianceblog.typepad.com/

nafcu-weblo9/2010/12linsert-here-thivand'that.html (lôst visited 0ec.20,2010.)

s' This problem can be solved by locating outside counsel in the government offices.

sz lntheFloridaToday a¡ticle referenced above, the article reports that Mr Gougelman

noted that "there are advantages for the city to have a city attorney on staff. based

in city hall. Not only can it be cheaper to pay an attorney ô set salary, rôther than an

hourly rate of S150 or more, but the attorney typically is more accessible by being in

the same building as other department heads, and more acclimated to the details about

a city's operations." The article reports that 0ougelman is a full{ime city attorney for

Melbourne and the part-time city attorney for Melbourne Beach and Indiôlantic. http://

bit.ly/9HOYP0 (last visited Nov. 21, 2010).

53 There are firms that primêrily represent municipal clients to cut down on the likelihood

that these conflicts will occur.

Y As mentioned. th¡s issue hôs not been fully resolved. The Council will wônt to discuss

with counsel possible ways to ôvoid this increased cost.One possible solut¡on, ¡f the

Charter allows, could be to appoint a firm, not an individual, as City Attorney.

55 IMLA participated in a successful adminìstrative challenge to this IRS intetpretation in

an audit that had determined that a city attorney in HendeÍson, Texas, was an employee

based on this provision. but the issue has not been settled and lMlA knows of other

cities where the IRS has raised this issue.

s6 Obviously. outside counsel can be used and are used in otherjurisdictions. The issue

that delegation raises involves $3401(c), of the Internal Revenue Code and lvhetheÍ a

person designated "city ôttorney" or "assistant city attorney" can be an independent

contractor under the code, or must be treaied as an employee. lf the latter, Troy could

continue to have responsibility for the employer's portion of the FICA tax, if the IRS

position on this matter is ultimately upheld.

57 A rìsk manager can give a much better analysis of this topic, but for these purposes,

this elementôry description can prove helpful.

s8 As another example of determining the cost of defending tort claims, the Sterling

Heights budget includes a budget for the defense of claims and estimates thôt 12 claims

will cost it 5550,000 in FYli. This is an average of about 545,000 per claim. As with any

budget, these are simply projections and the costs may vary ôs might the number of

claÌms.
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se Letter from Mike Ellis to lM[A dated January 3,2011.

60 Does the preceding argue for using a law firm with broôd skills that can be brought

to bear when necessôry and paying ôccording to the need, and not trying to retain

in'house capabilities on a wide variety of skills? That question focuses on whether the

city should outsource all legal services. When considering partiôl outsourcing, the issue

changes from whether the city côn ga¡n efficiencies by outsourcing all of the legôl

services to whether it gains efficiencies in outsourcing ô part. As part of that analysis,

the c¡ty can expect to lose efficiency in outsourcing only a part of the service becôuse

the office's ability to handle other matters by concentrating on only a few will decline.

ór In Montgomery County, Maryland, the cost of collection has never exceeded l0 percent

since implementation of its in-house debt collection program. Also see: Thompson

and Bernstein "Things for Show, Things for Dough and Things to Know: Performance

Measures." Presented at IMLA Mid Year Seminar 2001 and available through IMLA.

ó¿This work is being funded out of grants and the General Fund receives charge bôcks

for these services. These and other projects that support the capital budget should be

funded in the capital budget by transfers from projects in thôt fund to the General Fund.

ß 0n the other hand, the City Attorney reports significant increases in prosecutions,

which may implicate the extent to which the City Attorney côn downsize and handle the

workload.

ó4 The city already has several enterprise funds. lt can establish otheß - peÍmitting ônd

other fee driven functions are often set up as enterprise funds. Using other revenue

sources côn also better reflect the City Attorney's woÍk in collection of fines, costs.

debts and other recoveries, work for enterprise funds and the capital fund. Sterling

Heights may be a good model for maximizing the city's use of enterprise and other

funds.
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USING THE PBB BUDGET ALLOCATION TOOL 

1. Start Excel 
2. Click “Open file” 
3. Find and click CD or DVD drive, usually Drive E 
4. Double click on “Citywide model 6-1-12.2” 
5. When the file opens, look at the ribbon immediately below the “Home” tab menu; it 

should say “Security Warning  Macros have been disabled.”   
6. Click “Options” button 
7. Select “Enable this content” and click OK 

File is ready to use 

Button labels: 

“Every City Program” = all programs vs. community programs vs. governance programs.  
Community programs are services offered to external customers.  Governance programs are 
services consumed by internal customers (other departments of internal city operations). 

“City-wide” =  all Funds vs. individual Funds vs. Custom Fund #1 (filter).   

“All Departments” = all departments vs. individual departments.  

“Total Estimated Budget” = total budget vs. portion funded by general government resources 
vs. portion funded by program revenues.  

 Programs: 

Listed, by quartile, at the bottom of the page/sheet. 

Filter options:   

Tab at bottom of page 

“Custom Fund Menu #1” allows user to select one or more Funds, usually to see 
combinations of funds such as Water and Wastewater, Aviation and Transit, Streets, Gas Tax 
and Storm sewer, General and Public Safety, etc. 

“Custom Look” allows user to select the basic program attributes, community results and 
governance results or combinations, values assigned to them and gradations of values.  
Example: low score/measure of mandated service and low reliance on city for the program.   

Select the filters that you want to use; must turn the filter “on.”   Click the tab at the bottom 
of the sheet to return to Prioritization Driven Budget.  Budget totals are adjusted per the 
selected filters. 

“Control - Z”  

Lists programs according to the selected filters, by quartile. 

Macros must be enabled in order for this function to work correctly. 



 
 
 
 

Guide to                             
Resource Allocation 

Diagnostic Tool 
 

 
 

June 2012 
 
 
 
 

 
 

SOFTWARE LICENSE:  The Center for Priority Based Budgeting’s “Resource Allocation Diagnostic Tool” 
contains data which is proprietary software protected by copyright to the Center. An organization is 
granted a non-exclusive, non-transferable license to use the specialized software and software models 
but cannot distribute, disclose or otherwise share the software or these models with any other entity, 
individual, agency or private firm without the prior consent of the Center for Priority Based 
Budgeting.   



 

How to Save and Use the Resource Allocation Diagnostic Tool 
 
Download and Save File 

• Click Download or Open File 
• Save it as “Excel Marco Enabled Workbook” 
• Open file - look for a message about "Do you want to enable macros?"  
• Click "Yes" and save again 
• OR you see “Security Warning” at the top of the screen – It will say “Macros have 

been disabled” and “Options” 
• Select “Options” and select the option “Enable this content” and “Okay” 
• Each time you open the Tool, it will be necessary to Enable Macros 

 
Main Page and Drop Down Options 
The main page is the “Prioritization Driven Budget” page. This is the control panel of the 
model, in a sense.  From here you’ll be able to create various spending arrays and also 
generate specific program information. There are three main drop-down menus at the top 
of the “Prioritization Driven Budget” page as outlined below:   
 
1. Program Type 

The first drop-down menu allows you to choose between programs by type of program:  
• Community-Oriented Programs  
• Governance Programs  
• City-wide Programs  
 
The model is defaulted to “Every City Program” for all programs. 

 
2. Prioritization Perspective By Specific Fund(s) 

The second drop-down menu, you can choose to look at ALL Funds – City-wide View, 
the General Fund, or one of many Special Revenue or Enterprise Funds.    To Use the 
“Custom Menu #1” feature, select this drop down option, then go to the Filters tab and 
select the Funds you would like to combine to view at once.  
 
The model is defaulted to “City-wide” for all funds. 

 
3. Choose Department  

The third drop-down menu contains the City’s various departments – go ahead and 
select from the various departments to see how their spending arrays look.     

 
The model is defaulted to “All Departments” for all departments. 

  



4. Use of Resources 
 The fourth drop-down menu will eventually give you the ability to differentiate 

between General Government resources, and specific Program Revenue, allowing you to 
pull out program revenues to view only those remaining resources that fund a 
particular program, or department.   Options are described below:  
• Total Estimated Budget – this includes direct and indirect costs for programs 
• Portion Funded by General Government Resources – this allows you to see all 

resources allocated from non-program revenue sources  
• Portion Funded by Program Revenue – this allows you to see all resources allocated 

from program revenues  
• Direct Costs – this is all direct costs associated with a specific program 
• Costs Allocated – this accounts for administrative costs that are allocated to specific 

Community-Oriented and Governance programs 
 
 Program Revenues are revenues specifically generated to pay for the cost of providing a 

program.  If the program or service was discontinued, the City would no longer collect 
these revenues.  To see more detailed information about programs which generate 
program revenues, to support some or all of the program cost, see “Guide to Using 
Filters, on page 18.  

 
 The model is defaulted to “Direct Costs” for all resources.   
 
Create Reports - Generate List of Programs with Control Z 
Beneath the graph, select any cell and hold down the "Control" button, and the "Z" button 
simultaneously to view a list of the programs.  All programs included in that view will 
appear in Quartile Order alphabetized by Department Name. NOTE:  If the Control Z 
function is not working, check to ensure that the Macros have been enabled in the 
file.  The program data can be cut and pasted into a new Excel file to save as a separate 
report, for example, “Programs Mandated by Federal or State or County Governments.xls”. 
 
Using Filters  
Go to the “Filter Options” page of the model and begin to play with how those options filter 
the information back on the “Prioritization Driven Budget” page. For instance, let’s say you 
wanted to see only the programs that scored a “4” for the mandated category, and those 
were the only programs you wanted to isolate.  

• Select “Equal to” in the drop-down that lets you select from “Equal to / Greater than 
/ and Less than,” then select “4” from the drop-down that lets you select from any of 
the possible scores.  

• Select “Yes” in the drop down that asks whether you want that filter turned on or off 
• Check the “Prioritization Driven Budget” page for the new view and select Control Z 

to generate the list or programs.  
 
The model is defaulted to All Filters Off. Please see “Guidance for Using Filtering 
Functions of Diagnostic Tool” on page 18 for additional guidance using FILTERS. 

 



Explanation of Basic Attributes Scores 

 
Programs were evaluated relative to Basic Program Attributes, which are additional 
characteristics of programs that could increase their overall relevance.  Those attributes 
selected by the City of Cincinnati to assist in the Program Prioritization Scoring process are: 
 

• Mandated to Provide Program — Programs that are mandated by another level of 
government (i.e. federal, state or county) will receive a higher score for this attribute 
compared to programs that are mandated solely by the City or have no mandate 
whatsoever.  The grading criterion established to score programs, on a 0 to 4 scale 
is as follows: 

• 4 = Program is mandated by Federal, State or County government legislation. 
• 3 = Program is mandated by City Charter or other incorporation documents 

OR is required in order to be in compliance with regulatory agency standards 
• 2 = Program is required by a City ordinance, resolution or policy OR is 

required to fulfill an executed franchise or contractual agreement. 
• 1 = Program is considered an established best practice from an affiliated 

professional organization and is required to meet published standards 
• 0 = No requirement or mandate exists. 

 
• Level of Demand for Program —Programs that benefit or serve a larger segment of 

the City's residents, businesses or visitors will receive a higher score for this 
attribute compared to programs that benefit or serve only a small segment of these 
populations.   The grading criteria established to score programs on a 0 to 4 scale is 
as follows: 

•  4 = Program benefits/serves the ENTIRE community 
•  3 – Program benefits/serves a SUBSTANTIAL portion of the community 
•  2 = Program benefits/serves a SIGNIFICANT portion of the community 
•  1 = Program benefits/serves SOME portion of the community 
•  0 = Program benefits/serves only a SMALL portion of the community 

 
• Cost Recovery of Program — Programs that demonstrate the ability  “pay for 

themselves” through user fees, intergovernmental grants or other specifically 
dedicated revenues will receive a higher score for this attribute than programs that 
generate limited or no funding to cover their cost.  The grading criterion established 
to score programs, on a 0 to 4 scale is as follows: 

• 4 = Fees generated cover 75% to 100% of the cost to provide the program 
• 3 = Fees generated cover 50% to 74% of the cost to provide the program 
• 2 = Fees generated cover 25% to 49% of the cost to provide the program 
• 1 = Fees generated cover 1% to 24% of the cost to provide the program 
• 0 = No fees are generated that cover the cost to provide the program 

  



• Reliance on City to Provide Program — Programs for which residents and 
businesses can look only to the City to obtain the service will receive a higher score 
for this attribute compared to programs that may be similarly obtained from 
another intergovernmental agency or a private business.  The grading criterion 
established to score programs, on a 0 to 4 scale is as follows: 

• 4 = City is the sole provider of the service 
• 3 = Program is offered only by another governmental or non-profit/civic 

agency 
• 2 = Program is offered by only one other private business in the immediate 

area 
• 1 = Program is offered by other private businesses, but none are located 

within the City 
• 0 = Program is offered by several other private businesses located within the 

City 
 
  



Explanation of Community Programs Scores 
 
One of the most critical steps in implementing the Prioritization Process is the Scoring of 
Programs.  In this step, each department was responsible for reviewing all programs and 
services identified in their program inventories and then scoring each individual program 
relative to the City’s five stated Results.  Those Results for the City of Cincinnati are: 
 

• Commerce and Jobs 
• Inclusive, Thriving and Livable Community 
• Safe Community 
• Sustainable Built and Natural Environment 
• Well-Planned and Developed Infrastructure 

 
The objective of the program scoring process is to gain a better understanding of two main 
concepts:  

 
• The first concept in the program scoring process is gaining an understanding 

of how each of the programs offered impacts the individual Results that the 
City exists to achieve.   

• The scoring process helps identify how each of the individual programs and services 
offered by the City influences or impacts the ability to achieve any or all of its five 
stated Results.  

• There are some programs that may not have any kind of influence in achieving these 
Results. There will also be programs that may assist the City in achieving only one of 
the stated Results.  There may also be programs and services that are able to 
influence the achievement of several or even all of the City’s Results.   

• As each department evaluated their individual programs, they must first determine 
if there is any connection between each single program and its ability to achieve any 
or all of the City’s identified Results.   

• There is no limitation in this process as to the number of Results that a program 
might influence – if there is a connection between the program and its ability to 
achieve several or all of the Results, then the department is allowed to evaluate that 
program against as many of the Results as possible where this association can be 
clearly justified and explained.  

• Once the first concept is understood and a connection between the program and one 
or more of the City’s stated Results has been made, then the second concept in the 
program scoring process must be considered – what degree of impact does the 
individual program have on the associated Result(s) for which the connection 
has been identified.   

• Programs may certainly impact the achievement of a particular Result, but 
understanding the degree of that influence - whether minor in nature or conversely 
very significant in nature – is a crucial role of the department in completing their 
individual Program Prioritization Scorecard.  

Departments received a program scorecard (an example of which is included in these 
instructions) that lists only the programs and services offered as shown on their individual 



program inventory listing.  The department scored each program using a “0-4” rating 
system against the City’s five stated Community Results and also against the four Basic 
Attributes that have been defined to also assist the City in differentiating one program 
against another.   
 
In scoring the programs against the stated Results, the department applies the two 
concepts outlined previously – does the program influence the City’s ability to achieve 
each of the Results and, if it is determined the program does influence the 
achievement of a particular Result, to what degree does it impact the successful 
accomplishment of that Result.   
 
Using a “0-4” scale, with “0” meaning that there is no degree of impact since there is no 
influence on the Result and “4” meaning that the department strongly believes it would be 
extremely difficult, if not impossible, for the City of Cincinnati to achieve the overall Result 
if this program were not offered, the department assigns a score for each program 
associated with each of the five Results.   
 
The degree of impact for programs lessens as a score of “3”, “2” or “1” is assigned, meaning 
that a program scored with a smaller number still is seen as influencing the achievement of 
a particular Result but to a lesser degree – i.e. a score of “1” communicates that while the 
program influences a particular Result, the City could most likely achieve that overall 
Result even if the program did not exist.   
 
For every program and service offered by the City, the program scoring process helps 
clarify the relative influence that programs have on the Results that the City exists to 
achieve – it will help to more clearly understand programs that are highly influential 
relative to Results, as well as programs that have a lesser degree of influence.  
 
The grading criterion established to score programs in order to determine their degrees of 
impact are as follows - on a scale of 0 to 4 points: 

• 4 = program has an essential or critical role in achieving the Result (i.e. the City of 
Cincinnati most likely could not achieve this overall Result without the existence of this 
program) 

• 3 = program has a strong influence on achieving the Result 
• 2 = program has some degree of influence on achieving the Result 
• 1 = program has some influence, though minimal, on achieving the Result 
• 0 = program has no influence on achieving the Result 

 
  



Sample questions that a department should ask as they consider scoring their programs 
include: 

• What impact does the program have on residents, relative to the Result under 
consideration? 

o If the program has a high degree of influence on the lives the City residents, 
specific to the Result under consideration, then the program might deserve a 
score of “3” or “4”. 

o If the program impacts the lives of residents to a minor extent, specific to the 
Result under consideration, but there’s certainly an impact, then the program 
might deserve a score of “1” or ”2”. 

• If the program were no longer provided, would the impact on the City’s ability to 
achieve the Result under consideration be highly significant or less significant? 

o If the absence of the program would greatly compromise the City’s ability to 
meet the Result under consideration, then the program might deserve a score 
of “3” or “4”. 

o If the absence of the program would not have much of an impact on the City’s 
ability to achieve the Result under consideration, but some impact would be 
felt, then the program might deserve a score of “1” or ”2”. 

• Does the program influence any of the “sub-results” relative to the Result under 
consideration, one of the sub-results, or many or all of the sub-results? 

o If the program has a high degree of influence on one of the sub-results 
relative to the overall Result under consideration, and it would be extremely 
difficult for the City to achieve this sub-result if the program didn’t exist, then 
the program might deserve a score of “3” or “4”. 

o If the program has a moderate degree of influence of most or all of the sub-
results relative to the overall Result under consideration, then the program 
might deserve a score of “3” or even possibly “4”. 

o If the program has a moderate degree of influence on only one of the sub-
results relative to the overall Result under consideration, then the program 
might more appropriately deserve a score of “2” or possibly “3”. 

  



Explanation of Governance Programs Scores 
 
One of the most critical steps in implementing the Prioritization Process is the Scoring of 
Programs.  In this step, each department that offers services internally was responsible for 
reviewing all programs and services identified in their program inventories and then 
scoring each individual program relative to the City’s seven “Governance” Results.  Those 
Governance Results for the City of Cincinnati are: 
 

• Regulatory Compliance – provides assurance of regulatory and policy compliance to 
minimize and mitigate risk 

• Timely and Accurate Analysis – support decision making with timely and accurate 
short-term and long-range analysis, focusing on long-term solutions that benefit the 
community 

• Trust and Transparency – instills trust and fosters transparency by demonstrating 
accountability, responsiveness, integrity and innovation while modeling and 
promoting an atmosphere of civility, cooperation and open-mindedness 

• Protect, Manage and Invest in Resources – protects, manages and invests in its 
financial, human, physical and technology resources  

• Efficient, Well-Trained, Productive Workforce – maintains and develops an efficient, 
well-trained and productive workforce 

•  Partnerships and Emerging Leaders – advances City interests through 
collaborative partnerships and through fostering and supporting emerging 
community leaders 

• Timely and Effective Communication –  ensures timely and effective two-way 
communication with residents and businesses, provides equal access to 
information and encourages input from the community 

 
The objective of the program scoring process is to gain a better understanding of two main 
concepts:  

 
• The first concept in the program scoring process is gaining a clear 

understanding of how each of the programs offered impacts the individual 
Governance Results that the City departments providing internally focused 
services exist to achieve.   

• The scoring process helps identify how each of the individual programs and services 
offered by the City influences or impacts the ability to achieve any or all of the six 
stated Governance-related Results identified on the scorecard.  

• There are some programs that may not have any type of influence in trying to 
achieve these Results. There will also be those programs that may assist the City in 
achieving only one of the stated Results.   

• There may also be programs and services that are able to influence the achievement 
of several or even all of the City’s Governance Results.   



• As each department evaluates their individual programs, they much first determine 
if there is any connection between that program and its ability to achieve any or all 
of the City’s identified Governance-related Results.   

• There is no limitation in this process as to the number of Results that a program 
might influence – if there is a connection between the program and its ability to 
achieve several or all of the Results, then the department is allowed to evaluate that 
program against as many of the Results as possible where this association can be 
clearly justified and explained.  

• Once the first concept is understood and a connection between the program and one 
or more of the City’s stated Governance Results has been made, then the second 
concept in the program scoring process must be considered – what degree of 
impact does the individual program have on the associated Result(s) for 
which the connection has been identified.  

• Programs may certainly impact the achievement of a particular Result, but 
understanding the degree of that influence - whether minor in nature or conversely 
very significant in nature – is a crucial role of the department in completing their 
individual Program Prioritization Scorecard.  

 
Departments received a program scorecard (an example of which is included in these 
instructions) which lists only the programs and services offered as shown on their 
individual program inventory listing.  The department is then responsible for scoring each 
program using a “0-4” rating system against the City’s Governance Results and also against 
the four Basic Attributes that have been defined to also assist the City in differentiating one 
program against another.   
 
In scoring the programs against the Governance Results, the department applies the two 
concepts outlined previously – how does the program influence the City’s ability to achieve 
each of the Results and, if it is determined the program does influence the achievement of 
that Result, to what degree does it impact the successful accomplishment of the Result.   
 
Using a “0-4” scale, with “0” meaning that there is no degree of impact since there is no 
influence on the Result and “4” meaning that the department strongly believes it would be 
extremely difficult, if not impossible, for the City to achieve the overall Result if this 
program were not offered, the department assigns a score for each program associated 
with each of the stated Governance Results.   
 
The degree of impact for programs lessens as a score of “3”, “2” or “1” is assigned, meaning 
that a program scored with a smaller number still is seen as influencing the achievement of 
a particular Result but to a lesser degree – i.e. a score of “1” communicates that while the 
program influences a particular Result, the City could still most likely achieve that overall 
Result even if the program did not exist.   
 
For every program and service offered by the City, the program scoring process helps 
clarify the relative influence that programs have on the Results that the City exists to 
achieve – it will help to more clearly understand programs that are highly influential 
relative to Results, as well as programs that have a lesser degree of influence.  



 
The grading criterion established to score programs in order to determine their degrees of 
impact are as follows - on a scale of 0 to 4 points: 

•  4 = program has an essential or critical role in achieving the Result (i.e. the City of 
Cincinnati most likely could not achieve this overall Result without the existence of this 
program) 

• 3 = program has a strong influence on achieving the Result 
• 2 = program has some degree of influence on achieving the Result 
• 1 = program has some influence, though minimal, on achieving the Result 
• 0 = program has no influence on achieving the Result 

 
The kinds of questions that a department should ask as they consider scoring their 
programs include: 

• What impact does the program have on residents, Elected Officials, City 
Administration and/or City staff, relative to the Governance Result under 
consideration? 

o If the program has a high degree of influence on the ability for these groups 
to govern, manage and support the City organization, specific to the Result 
under consideration, then the program might deserve a score of “3” or ” 4”. 

o If the program impacts the ability to govern, manage or support the City 
organization only to a minor extent, specific to the Result under 
consideration, but there’s certainly an impact, then the program might 
deserve a score of “1” or “2”. 

• If the program were no longer provided, would the impact on the ability to achieve 
the Governance Result under consideration be highly significant or less significant? 

o If the absence of the program would greatly compromise the City’s ability to 
meet the Result under consideration, then the program might deserve a score 
of “3” or” 4”. 

o If the absence of the program would not have much of an impact on the City’s 
ability to achieve the Result under consideration, but some impact would be 
felt, then the program might deserve a score of “1” or “2”. 

 
 
  



Guidance for Using Filtering Functions of Diagnostic Tool 
 
The model is defaulted to All Filters Off.  The total amount on the main page for all 
programs is $972,694,182.  If at any time, you are trying to see all programs and the total is 
not $972,694,182, check to make sure all filters are turned off.  
 
Starting position for the “Tool” – all drop-down boxes set on: 

• Program Type:  “Every City Program” 
• Prioritization Perspective:  “City-wide” 
• Chose Department:  “All Departments” 
• Use of Resources: “Total Estimated Budget” 
• Filters Options (Tab 2): All filters switched to “No” 

 
GENERAL RESOURCE ALLOCATION QUESTIONS: 
 
• Does the City offer programs that are, when compared against all other programs, 

relatively of lesser relevance than other more highly relevant programs? 
o Review programs in Quartile 3 and Quartile 4 
o Drop down boxes allow filtering by individual Accounting Fund and/or City 

Department. Also can filter by just Community-oriented programs and 
Governance programs 
 

• Does it appear that the City is allocating its resources to its more highly relevant 
programs? 

o Compare “spending profile” at a City-wide, Accounting Fund or Department level 
 

• Because of their low relevance to the Community’s results, should the City consider 
whether it is “in business” to deliver Quartile 3 and Quartile 4 programs?  
 

• Use of Resources: “Portion Funded by Program Revenues” 
o What portion of the City’s budget is funded by “program revenues”, i.e. revenues 

collected from the end user or funding agency to offset the cost of offering the 
program? 

o Are Quartile 3 and Quartile 4 programs funded 100% by program revenues?  If 
not, should the City consider charging full cost for these programs? 

 
• Use of Resources: “Portion Funded by General Government Revenues” 

o How many of the City’s programs are funded by “general government revenues”, 
i.e. revenues collected from taxes or other revenue sources for which the City 
can decide what programs are to be funded? 

o If appropriate, should the City consider charging a full or partial fee for the less 
relevant Quartile 3 and Quartile 4 programs? 

 
 
 

 



BASIC ATTRIBUTE FILTERS 
 
• Mandated:  Set Filter -  Equal to  “4” 

o What is the City required to do by a higher level of government (Federal, State, 
County)? 

o For Quartile 3 and Quartile 4 programs, what exactly does the mandate require?  
Is the City potentially “over-delivering” the program based on what statute or 
legislation actually requires? 

o Of these mandates, what is the cost to the City of “unfunded” mandates? (set drop 
down Use of Resources: “Portion Funded by General Government Revenues”) 

 
• Mandated:  Set Filter -  Equal to  “3” 

o What is the City required to do by Charter OR  
o What is the City required to do in order to meet regulatory compliance 

requirements from another governmental agency because it has CHOSEN to offer 
a service? 

o For Quartile 3 and Quartile 4 programs, should the City continue to offer general 
services that are of lower importance but require funding to meet regulatory 
requirements? 

 
• Mandated:  Set Filter -  Less than  “3” 

o What programs are being offered because of “self-imposed” mandates (i.e. City 
Ordinances, City Code, City Policies, City Procedures, Industry Best Practices) 

o Should the City consider changing the self-imposed mandate for those programs 
that are not helping it achieve its identified results? 
 

• Level of Demand:  Set Filter  - Less than “2” 
o What programs are being offered that are not serving or benefiting a large 

portion of the community? 
o Should the smaller constituency be asked to share the cost burden of these 

programs to a higher degree? 
 

• Reliance on the City:  Set Filter:  Equal to  “4” 
o What programs does the City offer for which there are no other service 

providers, either in the public sector or the private sector? 
o Should the City consider providing a lower level or minimal level of service for 

those programs that are not highly relevant to the City’s results?  Should the City 
consider charging a fee for these lower relevance programs if appropriate? 

  
• Reliance on the City:  Set Filter:  Equal to  “3” 

o Are there other public sector (governmental organizations/agencies; civic groups; 
non-profit organizations, etc.) that offer programs that are similar to those 
offered by the City? 

o Should the City consider partnering with these agencies or transferring service 
delivery to these agencies? 



o Should the City subsidize these public sector agencies to ensure accessibility for 
vulnerable segments of the community? 

 

Reliance on the City:  Set Filter:  Less than “3” 

o Are there other private businesses that offer programs that are similar to those 
offered by the City? 

o Understanding that private businesses do not offer their programs for free, 
should the City consider charging a fee to the end user for these services, 
especially those that are of lower relevance to the City? 

o Should the City consider “getting out” of or privatizing these programs that 
potentially are in direct competition with private business? 

o Should the City consider outsourcing these services where it is more cost 
effective for a private business to provide the program on behalf of the City? 

 
• Reliance on the City:  Set Filter:  Less than  “3” combined with  
• Mandated:  Set Filter -  Less than  “3” 

o Are there programs offered by the City that it is not required to do (at best a 
“self-imposed” mandate”) AND there are private businesses that offer a similar 
program AND for which the City is not collecting a fee (set drop down Use of 
Resources: “Portion Funded by General Government Revenues”)? 

o For those programs that also are not achieving the Community’s identified 
results, should the City continue to offer those programs at all, regardless of its 
fiscal condition? 

 
RESULT FILTERS 
 
• Any individual Result:  Set Filter -  Great than   “2” 

o What are the programs offered by the City that are considered to be highly 
important in helping the City achieve the Community’s identified results 

 
• All individual Result:  Set Filter – Less than “3” 

o Are there any programs offered by the City that do not contribute to its achieving 
ANY of the Community’s identified results?  If so, should the City consider other 
alternatives including eliminating these services altogether? 
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COUNCIL INITIATIVES 
APPROVED SINCE FEBRUARY 7, 2011 

Date Sponsor/Initiative Action Resolved Assigned To 
7/25/05 COUNCILMEMBER MCDERMOTT:  Moved to direct staff to draft a policy establishing 

guidelines for selling city-owned property regardless of how the city acquired the land.  
APPROVED. 

Updated ordinance 
presented at 8/16/10 work 
session. City Attorney’s 
office has updated the 
current City Ordinance and 
will place on one of the 
August 27 Council agenda. 

In Progress. Dave Mumford/ 
Brenda Beckett/ 

Airport/PRPL 

12/11/06 COUNCILMEMBER STEVENS:  Moved to direct Staff to prepare a report on the feasibility 
and costs of establishing a city-wide volunteer program and schedule the report for a future 
Work Session.  Councilmember Ulledalen amended the motion to have the City Administrator 
poll the department heads about where volunteers might be appropriate.  APPROVED. 

Council recommendation 
is not to expand. 

Completed. Tina Volek 
Rich St. John 

02/12/07 COUNCILMEMBER BREWSTER:  Moved to direct Staff to begin buying right-of-way (ROW) 
for the Inner Belt Loop to be completed in 5 years, and beginning with the next budget cycle.  
APPROVED. 

Negotiating with property 
owners. 

In Progress. Dave Mumford 

04/09/07 COUNCILMEMBER ULLEDALEN:  Moved to direct Staff to develop Zoning code 
amendments that allow better governance of corrections, rehabilitation and treatment 
facilities.  APPROVED 

On April 9, 2012 Council 
approved changes to the 
zoning code that limits 
correctional in the S. 27th 
Street Corridor and 
Controlled Industrial 
Districts. 

Completed. Candi Beaudry 

8/27/07 COUNCILMEMBER VEIS:  Moved to direct staff to research the feasibility of selling 
Lampman Park and using the funds for the Lampman Strip Park.  APPROVED. 

Disposal criteria were 
brought to a work session.  
Park Board subcommittee 
on park land disposal held 
first formal meeting 
2/16/12.  The 
subcommittee in 
conjunction with staff is 
currently meeting bi-
monthly to evaluate 
Lampman Park and other 
properties to determine 
their sale ability. 

In Progress. Michael Whitaker 
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Date Sponsor/Initiative Action Resolved Assigned To 

06/09/08 COUNCILMEMBER RUEGAMER:  Moved to direct Parks and Rec staff to check the 
feasibility of 1) selling naming rights for small, unnamed parks; 2) implementing fees for 
folf and/or folf tournaments; and 3) selling memorials in City parks, seconded by 
Councilmember Stevens.  APPROVED. 

1) RFP for naming rights  
discussed at 12/5/11 work 
session. 2)  Folf 
tournaments set up by 
club, city doesn’t collect 
fees. 3) Donation brochure 
developed for 8/8/11 
Swords Park dedication. 

Completed. Mike Whitaker 
 

9/22/08 MAYOR TUSSING:  Moved to direct staff to look into the pros and cons of annexing 
Phipps Park and Riverfront Park into the City, seconded by Councilmember Clark. 
APPROVED. 

Phipps Park has been 
added to the “red area” on 
the Limits of Annexation 
Map. PRPL and Planning 
will move forward with the 
annexation later this year. 

In Progress. Mike Whitaker, Candi 
Beaudry & Brent 

Brooks 

02/23/09 COUNCILMEMBER VEIS:  Moved to begin the formal process of approving the 
amendments to the Forfeiture of Office Ordinance, seconded by Councilmember Clark.  
On a voice vote, the motion was APPROVED. 

Proposed ordinance and 
staff memo sent to 
Council.  Waiting further 
instructions from Council. 

In Progress. Brent Brooks 

04/13/09 COUNCILMEMBER GAGHEN:  Moved to direct staff to explore the license process for 
liquidation/going out-of-business sales, seconded by Councilmember Astle.  
APPROVED. 

Ad Hoc Council 
subcommittee is revising 
ordinance. Next meeting 
set for August 6, 2012. 

In Progress. Tina Volek 
Brent Brooks 

08/10/09 COUNCILMEMBER MCCALL:  Moved to direct staff to research the possibility of 
partnering with local groups to maintain parks, seconded by Councilmember Pitman.  
APPROVED. 

Working with legal to 
review liability exposure of 
volunteers operating park 
equipment. 

In Progress. Mike Whitaker 

01/11/10 COUNCILMEMBER MCFADDEN:  Moved to direct staff to invite representatives of 
Representative Rehberg, Senator Tester, Senator Baucus and Montana Department of 
Environmental Quality to a future meeting to discuss the new wastewater regulations, 
seconded by Councilmember Ulledalen.  APPROVED. 

Discussing program with 
congressional staff. 

In Progress. Tina Volek 

12/20/10 COUNCILMEMBER ULLEDALEN:  Moved to direct staff to clarify the ordinances 
regarding light illuminations, noise and signage.  He also asked that staff look into 
adjusting existing Plan Development Agreements regarding setbacks relative to 
encroaching in residential areas, seconded by Councilmember McCall.  APPROVED. 

On June 11, 2012 Council 
approved changes to the 
zoning code adding and 
amending existing 
development standards to 
reduce the impacts of 
commercial development 
on adjacent resident – 
referred to as 
“Neighborhood Manners”. 

Completed. Candi Beaudry 
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Date Sponsor/Initiative Action Resolved Assigned To 

1/03/11 COUNCILMEMBER ULLEDALEN:  Moved that the annexation policy include references to 
geological factors that made development undesirable and include mandatory insurance 
or deed restrictions, seconded by Councilmember Ronquillo.  APPROVED. 

Because the Annexation 
Policy is non-regulatory, 
staff recommends that 
references to geologic 
conditions be made in 
Annexation Agreements or 
Subdivision Improvement 
Agreements. Planning will 
work with Legal to 
determine appropriate 
enforcement measures. 

In Progress. 
 

Candi Beaudry 

1/24/11 COUNCILMEMBER MCFADDEN:  Moved to direct staff to investigate and return to the 
council with recommendations that would modify the city bid award process to create an 
advantage for local businesses and contractors, seconded by Councilmember Pitman.  
APPROVED. 

Staff previously met with 
Administrator and 
discussed options and 
polled other MT cities. 
Memo with 
recommendations will be 
prepared for 9/17/12 work 
session. 

In Progress. Brent Brooks 

7/25/11 COUNCIL MEMBER ULLEDALEN:  Referenced the city lawsuits and moved to have staff 
bring back ideas to the council for some kind of an audit or evaluation from someone 
local or from the International City Managers Association on the HR Functions, including 
the legal aspects of reviewing contracts, seconded by Councilmember Astle.  
APPROVED. 

Discussion set for 8/16/12 
work session. 

In Progress. Tina Volek 

7/25/11 COUNCILMEMBER PITMAN: Moved to revisit siding on outbuildings and bring it to a 
work session, seconded by Councilmember Ronquillo.  APPROVED. 

On April 9, 2012 Council 
approved changes to the 
zoning code that allows 
vertical siding on 
accessory buildings when 
the principal structure also 
has vertical siding. 

Completed. Candi Beaudry 

9/12/11 COUNCILMEMBER ULLEDALEN:  Moved to ask Planning’s and Public Works’ opinions 
on amending the Complete Streets Initiative with the following:  Amend the Complete 
Streets Policy to make it clear that it excluded MDOT-funded projects making it clear it 
only applied to city-funded projects and amend the Complete Streets Policy to have the 
exceptions come back to the council for a decision and not be left on staff’s shoulders, 
seconded by Councilmember McCall.  APPROVED. 

Amendments to be drafted 
by the Complete Streets 
Policy Committee in 2012. 

In Progress. Candi Beaudry 
Dave Mumford 
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Date Sponsor/Initiative Action Resolved Assigned To 

9/12/11 COUNCILMEMBER PITMAN:  Moved to add Zoning 27-210(i)(9) regarding vertical siding 
to a future regular meeting agenda, seconded by Councilmember Cimmino.  APPROVED. 

On April 9, 2012 Council 
approved changes to the 
zoning code that allows 
vertical siding on 
accessory buildings when 
the principal structure also 
has vertical siding. 

Completed. Candi Beaudry 

12/12/11 COUNCILMEMBER CLARK:  Moved to direct staff to bring forth a fifth requirement that a 
city employee could not serve on a committee that directly advised the department 
he/she served with, seconded by Councilmember Astle.  APPROVED. 

 In Progress. Brent Brooks 
Tina Volek 

1/3/12 COUNCILMEMBER ULLEDALEN:  Moved that staff and realtors work together to get some 
guidance so they were on the same page and staff look at specific city polices relative to 
park dedication for things that worked, did not work, and if there were things that needed 
addressed.  Seconded by Mayor Hanel.  APPROVED. 

Assigned to DPARB 
1/25/12. 

In Progress. Tina Volek 
Mike Whitaker 

1/23/12 COUNCILMEMBER RONQUILLO:  Moved to have the new councilmembers brought up to 
date at a work session on the parking issues and the covering of the parking meters,  
Seconded by Councilmember Pitman.  APPROVED. 

Report presented on May 
14 and trial extended to 
August 15. 

In Progress. Bruce McCandless 
Chris Mallow 

2/13/12 COUNCILMEMBER ULLEDALEN:  Moved to direct staff and the Commission to begin the 
process of changing the City Emergency Medical Services Commission into a 
Countywide Emergency Services Commission, seconded by Councilmember McCall. 
APPROVED. 

County ER agencies are 
not interested in another 
committee, but existing 
private/public agencies 
may suffice.  Discussion at 
9/17/12 work session. 

In Progress. Tina Volek 
Paul Dextras 
Brent Brooks 

2/27/12 COUNCILMEMBER MCCALL:  Moved to direct the City Administrator to have staff 
research on how other communities were handling the issues associated with mobile 
vendors, seconded by Councilmember Astle.  APPROVED. 

  Tina Volek 

3/26/12 COUNCILMEMBER ULLEDALEN:  Have staff present at a work session reasonable 
guidelines on urban chickens based on Missoula and Bozeman’s urban chicken 
ordinances, seconded by Councilmember Crouch.  APPROVED. 

This initiative has been 
superseded by the May 
14th initiative. 

Completed. Candi Beaudry 

3/26/12 COUNCILMEMBER CROUCH:  Moved that council provide a letter to the Public Service 
Commission in support of Leo Barsanti regarding N W E charges, seconded by 
Councilmember McFadden.  APPROVED. 

PSC denied Barsanti’s 
request. 

Completed.  
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3/26/12 COUNCILMEMBER RONQUILLO:  Moved to have staff come back with a new ordinance 
allowing chickens in backyards for a one-year trial basis, requiring a course on how to 
raise chickens, and requiring the issuance of a city permit to raise chickens, seconded by 
Councilmember McFadden.  APPROVED. 

This initiative has been 
superseded by the May 
14th initiative. 

In Progress. Candi Beaudry 

4/23/12 COUNCILMEMBER MCCALL:  Moved to direct staff to prepare testimony and appropriate 
printed material that supports the Montana Districting and Apportionment Commission’s 
Urban-Rural Plan, seconded by Councilmember Ulledalen.  APPROVED. 

Statement prepared, 
approved by Council and 
delivered to Commission 
on May 15. 

Completed. McCandless 

5/14/12 COUNCILMEMBER ULLEDALEN: Moved to direct the Parking Advisory Board to explore 
alternate groups other than the City to manage the Parking Division, seconded by 
Councilmember Pitman.  APPROVED. 

Report presented to City 
Council on July 16th. 

In Progress. McCandless 

5/14/12 COUNCILMEMBER BIRD:  Moved to direct staff to bring back an urban chicken ordinance 
based on Missoula’s City Code, seconded by Councilmember McFadden.  APPROVED. 

Animal Control will be 
bringing two (2) proposed 
ordinances to Council on 
August 27 to permit urban 
chickens with restriction in 
the city.  One is based on 
the Missoula City Code. 

In Progress. Candi Beaudry 

6/11/12 COUNCILMEMBER MCCALL:  Moved to direct Ms. Volek to request staff to come back 
within 90 days with a summary of the studies that had occurred and recommendations 
that had been made, including the recommendation of the Technical Advisory 
Committee, so Council could look at what options they had using come of the existing 
information to move forward, seconded by Councilmember Cimmino.  APPROVED. 

An implementation plan to 
mitigate the impacts of 
increased rail activity is in 
the process of being 
developed by Planning 
and Public Works. 

In Progress. Candi Beaudry 

6/25/12 COUNCILMEMBER ASTLE:  Moved to have the SID Revolving Loan Fund money placed 
in the Council Contingency Fund to be considered after July 1, 2012, in the new budget, 
seconded by Councilmember McCall.  APPROVED. 

Added to budget adoption 
Exhibit A approved 7/23/12 

Completed. Pat Weber 
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Annual Report of the Downtown Billings  
Partnership, Inc. 

FY 2012, ending June 30, 2012 
 

Contract Services:  Assist the City of Billings with the Implementation of 
The Urban Renewal Plan of the Expanded N. 27th St. TIFD (Fund 203) 

 

 
 

Montana Code Annotated 2011, 7-15-4237. Annual Report. The Urban Renewal Law states 
that an “Agency authorized to transact business and exercise powers” is required by this section 
of the Code to file an annual report with the governing body on or before September 30 of each 
year, regarding activities for the preceding fiscal year.  The City of Billings contracts with the 
Downtown Billings Partnership (DBP) to advise the City and implement the Council approved 
Urban Renewal Plan of the N. 27th St. TIFD. The DBP does NOT have the authority, nor the 
powers, that are allowed under the MCA regarding an Urban Renewal Agency.  Therefore, the 
following report will not be a complete financial report of Fund 203 (the N. 27th St. District) of  
 

2815 2nd Ave. N – Billings, MT 59101 – (406) 294-5060 – www.downtownbillings.com 
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the City of Billings nor will it list all of the assets and liabilities as of the end of the preceding 
fiscal year (FY 2012).  That information can be found in the Fund 203 section of the official City 
of Billings budget.  This report will focus on the parts of the Urban Renewal Plan directly 
implemented by the DBP and account for budget funds allocated to those parts of the plan under 
DBP supervision and paid directly by the Finance Department of the City of Billings. 
 

DOWNTOWN BILLINGS PARTNERSHIP, Inc. Board of Directors FY 2012 
As of June 30, 2012 

 
Officers/Executive Committee 

 
 President – Matt Robertson 
 Vice President – Jock West 
 Immediate Past President – Steve Wahrlich 
 Secretary – Jeremiah Young 
 Treasurer -  Steve Tostenrud 

 
BOARD OF DIRECTORS 

 
Michael Gray – BID 
mgray@gng.net - 294-8113 

Don Olsen - PAB 
dono@o2architects.net   
• 259-7123 

Joni Harman - at-Large Member 
(6/30/2013) – joni.harman@gmail.com – 
690-2002 

Matt Robertson – DBA 
mrobertson@businessprop.com - 671-1158 

Steve Arveschoug - Big Sky EDA 
stevea@bigskyeda.org  - 869-8401  

Tina Volek - City of Billings 
VolekC@ci.billings.mt.us - 657-8430 

Connie Wardell – Billings Public Schools 
cwardell@usadig.com – 855-5160 

Jim Reno - Yellowstone County 
Commission 
jreno@co.yellowstone.mt.us - 256-2701 

 

Jock West – at Large Member 
(06/30/2014)  
jock@jockbwestlaw.com - 252-3858 

Kim Olsen - Downtown Prop. Own. Assn., 
Inc. kimo@o2architects.net - 259-7123 

Vacant - at Large Member  
(6/30/2014) 
 

Jeremy Morgret - at Large Member 
(6/30/2012) – Jmorgret@stocmanbank.com  
- 655-2722 

Steve Tostenrud - at Large Member 
BANKING (6/30/2012) 
Steve.Tostenrud@fib.com    

Jeremiah Young - at Large Member 
(6/30/2013) 
rockegear@gmail.com • 256-5585 

On Hold - at Large Member (6/30/2013) 
(Nelson) 
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Board Alternates 

Lisa Harmon - BID and/or DBA 
lharmon@downtownbillings.com -  
294-5060 

Greta Besch Moen - Billings Public Schools 
gjbesch@gmail.com  

 

 

 

Ex-Officio & Affiliates – non-voting 

Lloyd Mickelson - Library & BCP 
mickelson@3dnorth.com   

Don Olsen - Urban Design 
dono@o2architects.net - 259-7123 

Pending – Council Appointee 
 
Steve Wahrlich – Immediate Past President 
sw@bwclocktowerinn.com  - 259-551

Fiscal Year Urban Renewal Projects Supervised by the DBP via Fund 203 in FY 2012 
 

 The annual agreement between the DBP and the City 
for management services - $225,000.00 (Chart 1) 

o The DBP contributes roughly 1/3 (Chart 2) of the cost of the total operations 
(Chart 3) of the Downtown Billings Alliance.  The Alliance is comprised of the 
DBP, the Downtown Billings Association (DBA) and the Downtown Business 
Improvement District (BID). 

Chart 1 

Chart 2 Chart 3 
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o For Fiscal Year 2012, the DBP project expenditures, including City Cost 
Allocations and Management Services Fees detailed above, totaled $1,053,324.29.  
Excluding the DBP Management and City Cost Allocations, the total expended on Urban 
Renewal Projects was $791,154.29. (See Chart 4)  

 

 
In Summary, In FY 2012 the DBP set forth the foundation for continued taxable value growth in 
the N. 27th Street District. The DBP Board of Directors, as part of the Downtown Alliance, 
continues to explore and evaluate potential public/private development projects.  They strongly 
support selling TIFD Bonds to finance the construction of the Empire Parking Garage and will 
work with the City and OAC Services, Inc. to design and build a new and exciting public asset 
on Montana Avenue. Related to that project is the proposed amendment to the Urban Renewal 
Plan to include a Retail Recruitment and Retention program. 
 
The DBP continues to work with the City on two Development Agreements approved by the 
Billings City Council.  The Stockman Bank Project is now complete and reimbursements for 
qualified urban renewable expenditures ($630,000) have been allocated and will be funded as 
Fund 203 grows in the coming years.  The Northern Hotel Project is near completion and should 
be submitting (beginning in FY 2013) for the start of their qualified reimbursements (up to 
$2,981,646 – subject to review by the Development Committee, the DBP Board, and City of 
Billings Finance). 

Chart 4 
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COMMT]NITY IIIVESTMENT PLAN
City of Billings

City Council & Staff Strategic Priorities
8t6n2

HONEST, RESPONSTVE GOVERNMENT

GOAL: Striving to be a principle-centered organization that promotes
responsibility, accountability, trust and open accessible government

Priorities:
o Create a comprehensive "Communications Plan"

o Understand and develop the "electronic democracy"
o Develop a highly interactive web site
o Explore new media options and new audiences
o Hold ongoing and regular community conversations that

explore specific issues (while "inviting the stranger")
o Better utilize existing media - TV, web, social networking

sites, newspaper to share information and increase understanding.
o More accessibility and transparency
o Explore options for a publíc information function (cost

neutral)

'''.i 
FF';l***-d*gt*'x*r#ï,

Results:

comment received. Recommend redistributing for new Council Member review and then

adding to future work session for final determination on Oct. 1. 2012

o Web site continuously being updated

o Staff is investigating on-line, commercial programs that provide forums for public

commenlquestions/suggestions on issues. Suggest Council review at Oct. l.
2012" work session

o Community Conversations held June and November 20ll; new sessions

scheduled for September 2013

o Work sessions relocated to Council Chamber for television viewing ease. Work

sessions in wards are difficult for cable channel to cover

o Comments added to end of each work session item to encourage public

participation; ex-parte notebook at business sessions and on-line agenda items and

Friday packets provide information to residents
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COMPREHENSIVE. ORDERLY GROWTH

GOAL: Careful consideration and management of the process of
Community growth

Priorities:

o Inner Belt Loop

facilities, locations

Results:

needs are being forwarded to Council for action; work session scheduled 2l2Ill2

Monthly review meetines to beein 8/6/12

September 2012

developers under State law. Per Council initiative" DPARB is working on local park
requirements. Staff is workine with Board of Realtors to determine interest in amending
state land dedication requirements. With adoption l2lI9lLl of Parks Maintenance
District, City focus has shifted to improving existing facilities; Parks, Recreation &
Cemetery Board subcommittee is looking at disposal of unused park land; efforts to
acquire Federal funding for additional park land acquisition were unsuccessful

TRANSPORTATION LINKAGES

GOAL: Development of a comprehensive, multi-modaltransportation system

Priorities:

efficiencies and altematives



Multi-modal and "complete streets"
Enforcement and Safety
Balance of limited resources and priorities
Multi-use trail development and connectivity

Results:

downtown groups. Bus routes reviewed every February, however, 2009 Transit study

resulted in routes being balanced and redesigned; so requests for new service could be

accommodated only with reductions in other segments

complete streets were removed

Commerce & private partners was approved by Policy Coordinating Council in June 2011

PRESERVATION OF RESOURCES

GOAL: Preservation of Billings' abundant resources

Priorities:

City, Sioux City, especially in parks and trails)

Results:

Commerce & private partners was approved by Policy Coordinating Council in June 2011

ECONOMIC DEVELOPMENT

GOAL: Economic vitality that fosters community partnerships, and

ensures a strong and efficient infrastrucfure

Priorities:



Big Sky EDA/EDC, Chamber of Commerce and others

o Street maintenance fees

o Park fees

o In fill fees

Results:

Billings Partnership

School District No. 2 Board, in20Il and2012

6127ll1 to improve services

are recommended each year as needed to keep up with increasing costs

rNvoLvED, UNITED COMMUNITY

GOAL: Community-wide investment in visioning and planning for the future

Priorities:

o Broad ownership
o "Make it work" is not good enough anymore
o Embrace learning in public
o Create environments where diversity and differences result in positive,

creative solutions

Results:

September 2012

survey questions to validate Priority Based Budgeting work

coverage



5IO N BROADWAY. BILLINGS, MT5gIOI

TO:

FROM:

RE:

ilIEETING DATE:

(406) 657-8257 . FAX (406) 657-8293

HONORABLE iIAYOR AND CITY GOUNCIL

^'2I r/
BILL COCHRAN, LIBRARY DIRECTOR '/"

QUARTERLY REPORT ON NEW LIBRARY PROJECT

AUGUST 6,2012

o All site preparation work, including re-routing of utilities around the new building site and
demolition of the former Underriner Motors building, is complete. I would like to thank City
Engineer Debi Meling and Staff Engineer Chris Hertz for their exceptional work managing
this project to completion on time and within budget.

o The overexcavation to remove bentonite from the site and replace it with suitable soilto
support the building is complete. Don Olsen, of 02 Architects, managed this project to
successful completion prior to the June 28 groundbreaking.

. The general obligation bonds to fund the project were sold almost immediately, with
$2,655,000 sold locally, before they were offered to institutional markets. I would like to
thank Finance Director Pat Weber for securing the favorable rate of 2.83o/o for the City.

o The Parmly Billings Library Foundation has already made its first of 10 annual payments of
$300,000 to pay its $3,000,000 commitment to the project. lwould like to thank the
Foundation for the active role it has played in making this project possible.

. The building permit for the project was issued July 25.
o Jackson Contractor Group will install its project trailer on site the week of August 6.
. A pre-construction meeting is scheduled forAugust 9.
o Jackson Contractor Group expects its equipment to be on site the week of August 13 and

will hold a charrette with subcontractors on August 15.
o The Library Building Design Committee, in collaboration with the U.S. Department of

Commerce Broadband Opportunity Program and the Bill and Melinda Gates Foundation, is
sponsoring iLibrary, an open community discussion about information technology in the new
library building. lt will be held Saturday, September 15, from 9:00 a.m. to 4:00 p.m. in the
Great Room of the Health Sciences Building at City College of MSU-Billings. Questions and
RSVP at: ilibraryworkshop@gmail.com.

. The design team will present a furniture plan to the Library Building Design Committee and
at a public reception to be scheduled in late October or early November.

o Staff is preparing a plan for the move from the cunent to the new library building.

Attached is a current report on the project budget.



New Library
Project Budget

Donor

Site Preoaration
Demolit ion
Utility relocation
Entry/parking redesign
Interfund transfers/M isc.
Site Preparation Total

Architect & Professional Services

Construction
Ove rexcavation/Qua I ity Assu ra nce
Low bid
Alternate #L
Alternate #2
Alternate #4
Owner's Representative
Constructability Review
Builder's Risk Insurance
Construction Total

Furnishines, Furniture. Equip.
FF&E to be bid

FF&E Total

TOTAL

2,000,000

630,792
15,073,900

11,300
86,600
87,tOO

185,280
432,84O
21,,L70
43,828

209,4LO
19,963
22,927

Bonds Reserves Total Costs

L85,280
432,840
2t,t70
43,828

683,119

2,000,000

630,782
15,073,900

11,300
85,600
87,100

209,4LO
19,963
22,927

2,000,000

16,t4L,982

410,318 410,318
693,067693,067

1,103,385

16,300,000 t,628,484 19,928,485
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