
  
 

  CITY OF BILLINGS 
 

CITY OF BILLINGS’ VISION STATEMENT: 
 

“THE MAGIC CITY – A VIBRANT, WELCOMING PLACE WHERE 
PEOPLE FLOURISH AND BUSINESS THRIVES” 

 
 
COUNCIL CHAMBERS February 11, 2008   6:30 P.M. 
 
CALL TO ORDER – Mayor Tussing 
PLEDGE OF ALLEGIANCE – Mayor Tussing 
INVOCATION –  Councilmember Gaghen 
ROLL CALL 
MINUTES –  January 28, 2008 
COURTESIES  
PROCLAMATIONS  
ADMINISTRATOR REPORTS – Tina Volek 
 
PUBLIC COMMENT on “NON-PUBLIC HEARING” Agenda Items: 1, 2, 3, 4, and 9 
ONLY.   Speaker sign-in required.  (Comments offered here are limited to 1 minute per 
speaker.  Please sign up on the clipboard located at the podium.  Comment on items 
listed as public hearing items will be heard ONLY during the designated public hearing 
time for each respective item.)  
(NOTE: For Items not on this agenda, public comment will be taken at the end of the 
agenda.  Please sign up on the clipboard located at the back of the room.) 
 
 
CONSENT AGENDA: 
 
 1. A. Mayor’s Appointments 
 

Mayor Tussing recommends that Council confirm the following appointments: 
 

 Name Board/Commission Term 
   Begins Ends 
1. William Anderson C/C Bicycle and 

Pedestrian Advisory 
Committee 

02/11/08 12/31/09 

2. Jim Collins C/C Bicycle and 
Pedestrian Advisory 
Committee 

02/11/08 12/31/09 



  
 

3. Stella Fong C/C Bicycle and 
Pedestrian Advisory 
Committee 

02/11/08 12/31/10 

 
(Corresponding Staff Memo A) 
 
 B. Appointment of Work Force Housing Ad Hoc Committee members. 
    

 Name Representing 
1 Jim Ronquillo City Council 
2 Bruce Simon Central-Terry Task Force 
3 Kim Gillan Heights Task Force 
4 vacant North Park Task Force 
5 David Goodridge North Elevation Task Force 
6 vacant Southside Task Force 
7 Barbara Prewitt Southwest Corridor Task Force 
8 vacant West End Task Force 
9 vacant Highlands Neighborhood 

Planning Group 
10 Tom Llewellyn The Yellowstone Group 
11 Steve Judd Floberg Realty 
12 Jeremiah Rouane First Interstate Bank 
13 Barbara Seeley Intermountain Mortgage 
14 vacant Home Builders 
15 vacant Home Builders 
16 Lucy Brown Billings Housing Authority 
17 Duane Loken Community Development 

Board 
18 Jean Neyrinck Affordable Housing Task Force 
19 Bruce MacIntyre Billings Chamber of Commerce 

   
(Corresponding Staff Memo B) 
 
 C. Bid Awards: 
  (1)  Scoreboard at New Baseball and Multi-Use Stadium, (Opened 
 2/5/08) Recommend delay of award until February 25, 2008. 
(Corresponding Staff Memo C1) 
  (2)  MET Transit Engine Overhauls (Opened 1/29/08) Recommend  
Interstate Power Systems, Sch. 1 - $39,942.00; Sch. 2 - $30,435.00; Sch. 3 - 
$19,731.00, for a total bid of $90,108.00. 
(Corresponding Staff Memo C2) 
  (3)  W.O. 07-19 – Yellowstone Country Club Sanitary Sewer Line 
Extension, (Opened 1/29/08) Recommend Western Municipal Construction, Inc., 
$695,103.00.  
(Corresponding Staff Memo C3) 



  
 

  D. Contracts for W.O. 07-15, General Engineering Services for Water and 
Wastewater Improvements, HDR Engineering, 3-year contract not to exceed 
$250,000.00; Brown and Caldwell Engineering, 3-year contract not to exceed 
$250,000.00, 
(Corresponding Staff Memo D) 
 
 E. Contract for W.O. 06-10, Bannister Drain Trail-Billings Design and 
Construction Administration Services, Engineering, Inc., $64,067.00, contingent on 
CTEP concurrence.  
(Corresponding Staff Memo E) 
 
 F. Contract for W.O. 02-08, Milton Lane School Route, HKM Engineering, 
Inc., $52,500.00, contingent on CTEP concurrence. 
(Corresponding Staff Memo F) 
 
  G. Contract for Groundwater and Landfill-Gas Monitoring Services, Tetra 
Tech, $96,042.00, three year contract. 
(Corresponding Staff Memo G) 
 
  H. Memorandum of Agreement with the Montana Department of 
Transportation for W.O. 03-17, South 27th Street Quiet Zone. 
(Corresponding Staff Memo H) 
 
  I. Compensation Agreement with Montana Sapphire, LLC, for extension of 
water and sanitary sewer mains in King Avenue West, $392,870.65. 
(Corresponding Staff Memo I) 
 
  J. Termination of Project Development Agreement with the State of 
Montana for MT 1036(1) Bench Boulevard-Billings Project. 
(Corresponding Staff Memo J) 

 
K. Acknowledging Receipt of Petition to Annex #08-01: 114.3 acres of 

Tracts 1-5, C/S 2063, generally located north and west of the Shiloh Road and King 
Avenue West intersection, Lenhardt Property, LP; Lenhardt Enterprises, LLC; and 
Lenhardt Farm, LLC, owners and petitioners; and setting a public hearing date for 
2/25/08.  
(Corresponding Staff Memo K) 
 
 L. Street Closures: 
  (1) St. Patrick’s Day Parade and Street Fair. Parade: established 
downtown parade route, 11:00 a.m. – 12:00 noon. Street Fair: North Broadway between 
1st and 3rd Avenues North, noon to 2:00 p.m. on 3/15/08. 
(Corresponding Staff Memo L1) 
 (2) Yellowstone Rimrunners Shamrock Run, beginning at 3rd Street West and 
Avenue B, north onto 3rd Street West, west onto Parkhill to Nordbye, turning around 
going east on Parkhill, right on 3rd Street West, ending at Pioneer Park, 12:30 p.m. to 
2:00 p.m. on 3/16/08. 
(Corresponding Staff Memo L2) 



  
 

 M. Approval of Application and Acceptance of Stop Violence Against 
Women Act fund grant for domestic violence training and continuation of the Domestic 
Violence Investigator program, $62,862.00, with 25% City match. 
(Corresponding Staff Memo M) 
 
 N. Approval and Acceptance of Donations: 
  (1) Ballpark Construction and Maintenance Funds, various donors, 
Construction Fund: $250,470.00; Maintenance Fund: $14,200.00. 
(Corresponding Staff Memo N1) 
  (2) Billings Animal Shelter from the Donald and Carol Roberts 
Foundation in memory of Virginia K. Weston, Inc., $500.00. 
(Corresponding Staff Memo N2) 
 
 O. Resolution of Intent to create SILMD 304 in the downtown area and set 
a public hearing date of February 25, 2008. 
(Corresponding Staff Memo O) 
 
 P. Resolution extending current franchise agreement with Bresnan 
Communications an additional 60 days. 
(Corresponding Staff Memo P) 
 
 Q.  Second/Final Reading Ordinance for Zone Change #827: A 44,644 
square-foot property located north of Saturn Place in the Billings Heights. Dorn Property 
LLC, owner; Engineering, Inc., agent. 
(Corresponding Staff Memo Q) 
 
 R. Second/Final Reading Ordinance for Zone Change #830: A 15,000 
square foot vacant parcel legally described as the North Fraction 100 feet by 150 feet in 
Block 305 Billings, 1st Addition, and Sunnyside Subdivision, 3rd Filing, generally located 
on the southwest corner of the intersection of North 22nd Street and 10th Avenue North. 
Steve Kerns, owner/applicant. 
(Corresponding Staff Memo R) 
 
 S. Second/Final Reading Ordinance expanding the boundaries of Ward IV to 
include recently annexed property in Annex #07-19: a 6.832-acre portion of Rimrock Road 
right-of-way from 62nd Street West to the city limits; City of Billings, requester. 
(Corresponding Staff Memo S) 
 
 T. Preliminary Subsequent Minor Plat of Amended Lot 5, Block 1, Shiloh 
Crossing Subdivision. 
(Corresponding Staff Memo T) 
 
 U. Preliminary Minor Plat of Riverfront Business Park Subdivision. 
(Corresponding Staff Memo U) 
 
 V. Bills and Payroll 
  (1) January 11, 2008 
(Corresponding Staff Memo V1) 
  (2) January 18, 2008 



  
 

(Corresponding Staff Memo V2) 
 
 (Action:  approval or disapproval of Consent Agenda.) 
  
 

 
REGULAR AGENDA: 
 
2. RESOLUTION approving reimbursement of temporary funding for water and 

sewer replacement expenses incurred prior to DNRC issuance of revenue bonds. 
Staff recommends approval. (Action: approval or disapproval of Staff 
recommendation.) 

 (Corresponding Staff Memo 2) 
 
3. RESOLUTION approving and adopting second quarter budget amendments for 

Fiscal Year 2007/2008. Delayed from 1/28/08. Staff recommends approval. 
(Action: approval or disapproval of Staff recommendation.) 

(Corresponding Staff Memo 3) 
 
4.  ADDITIONAL FUNDS REQUEST from homeWORD in the amount of 

$200,000.00. Staff recommends approval. (Action: approval or disapproval of 
staff recommendation.) 

(Corresponding Staff Memo 4) 
 
5. PUBLIC HEARING on Reallocation of CDBG and HOME Funds. Community 

Development Board and Staff recommend approval. (Action: approval or 
disapproval of Community Development Board and Staff recommendation.) 

(Corresponding Staff Memo 5) 
 
6.  PUBLIC HEARING AND FIRST READING ORDINANCE expanding the 

boundaries of Ward I to include recently annexed property in Annex #08-02:  54 
acres legally described as Tract 2-B-1, Certificate of Survey 1121, generally 
located west of Washington Street, south of Interstate 90, and north of the 
Yellowstone River, King Business Park LLC; Richard Dorn, Samuel Rankin, and 
Hannah Elletson, owners and petitioners. Staff recommends approval. (Action: 
approval or disapproval of staff recommendation.) 

(Corresponding Staff Memo 6) 
 
7. PUBLIC HEARING AND RESOLUTION FOR ANNEXATION #08-05: Property 

described as Lot 1, Sylvia Subdivision, 1094 Lincoln Lane, generally located on 
the west side of Lincoln Lane, north of the Target Shopping Center in Billings 
Heights, First Citizens Bank, owner and petitioner. Staff recommends conditional 
approval. (Action: approval or disapproval of Staff recommendation.) 

(Corresponding Staff Memo 7) 
 



  
 

8. PUBLIC HEARING AND RESOLUTION placing a county-wide planning mill levy 
increase on the June 2008 Election Ballot. Staff recommends approval. (Action: 
approval or disapproval of Staff recommendation.) 

(Corresponding Staff Memo 8) 
 
9. WASTEWATER SERVICE AGREEMENT with Lockwood Water and Sewer 

District. Staff recommends approval. (Action: approval or disapproval of Staff 
recommendation.) 

(Corresponding Staff Memo 9) 
 
10. PUBLIC COMMENT on Non-Agenda Items -- Speaker sign-in required.  

(Restricted to ONLY items not on this printed agenda; comments limited to 3 
minutes per speaker.  Please sign up on the clipboard located at the back of the 
Council Chambers.) 

 
 
Council Initiatives 
 
 
ADJOURN 
 
(NOTE:  Additional information on any of these items is available in the City Clerk’s Office) 
 
 
 

 
 
 

 
  

Visit our Web site at: 
http://ci.billings.mt.us 



  
 

 

A 
 

 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, FEBRUARY 11, 2008 
 

 
SUBJECT: City – County Bicycle and Pedestrian Advisory Committee – 

Appointments 

DEPARTMENT: Administration 

PRESENTED BY: wynnette Maddox, Administration 

 
PROBLEM/ISSUE STATEMENT:  Confirmation of appointments for the City – County 
Bicycle and Pedestrian Advisory Committee set by Resolution 07-18663. 
 
FINANCIAL IMPACT:  No financial impact involved. 
 
RECOMMENDATION 
 
Mayor Tussing recommends that Council confirm the following appointments: 
 

 Name Board/Commission Term 
   Begins Ends 
1.  C/C Bicycle and Pedestrian 

Advisory Committee 
02/11/08 12/31/09 

2.  C/C Bicycle and Pedestrian 
Advisory Committee 

02/11/08 12/31/09 

3.  C/C Bicycle and Pedestrian 
Advisory Committee 

02/11/08 12/31/10 

 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 



  
 

B 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Committee Appointments – Work Force Housing Ad Hoc Committee 

DEPARTMENT: Planning and Community Services Department 

PRESENTED BY: Candi Beaudry, AICP, Director 

 
PROBLEM/ISSUE STATEMENT:  City Council approved the creation of the Work Force 
Housing Ad Hoc Committee on December 17, 2007.  The resolution specified that the 
Committee would consist of 19 members from the following private and public entities: 
 

a. One City Councilmember 
b. One member from each of the 7 Neighborhood Task Forces (Central-Terry, 

Heights, North Park, North Elevation, Southside, Southwest Corridor, and West 
End), 

c. One member from the Highlands Neighborhood Planning Group 
d. Two members from the Billings Realtor Association, 
e. Two members from local lending institutions,  
f. Two members from the Home Builders Association 
g. A member from the Billings Housing Authority 
h. A member of the Community Development Board 
i. A member of the Affordable Housing Task Force 
j. A member from local economic development organizations 

 
Committee vacancies were advertised in the Billings Times on December 27, 2007 and January 
3, 2008.  The deadline for applications was January 25, 2008. 
 
ALTERNATIVES ANALYZED: The City Council may accept the appointments 
recommended by staff or choose to appoint its own alternatives. 
 
FINANCIAL IMPACT:  There is no financial impact resulting from the committee 
appointments. 
 
RECOMMENDATION 



  
 

Staff recommends that Council appoint the following Work Force Housing Ad Hoc Committee 
members: 
 
 

 Name Representing 
1 Jim Ronquillo City Council 
2 Bruce Simon Central-Terry Task Force 
3 Kim Gillan Heights Task Force 
4 vacant North Park Task Force 
5 David Goodridge North Elevation Task Force 
6 vacant Southside Task Force 
7 Barbara Prewitt Southwest Corridor Task Force 
8 vacant West End Task Force 
9 vacant Highlands Neighborhood Planning 

Group 
10 Tom Llewellyn The Yellowstone Group 
11 Steve Judd Floberg Realty 
12 Jeremiah Rouane First Interstate Bank 
13 Barbara Seeley Intermountain Mortgage 
14 vacant Home Builders  
15 vacant Home Builders 
16 Lucy Brown Billings Housing Authority 
17 Duane Loken Community Development Board 
18 Jean Neyrinck Affordable Housing Task Force 
19 Bruce MacIntyre Billings Chamber of Commerce 

 
 
Approved By:  City Administrator   City Attorney   
 

(Back to Consent Agenda) 
 
 



  
 

 

  C1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
                                    Monday, February 11, 2008  
 

 
TITLE: Award of bid for: SCOREBOARD AT BILLINGS NEW 

BASEBALLAND MULTI-USE STADIUM  

DEPARTMENT: Parks, Recreation and Public Lands 

PRESENTED BY: Mike Whitaker, Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received for the Scoreboard for Billings New 
Baseball and Multi-use Stadium on February 5, 2008.  The Steering Committee is scheduled to 
review the base bid and alternates and make a recommendation to Council at the regularly 
scheduled Steering Committee Meeting on February 12, 2008. 
 
ALTERNATIVES ANALYZED:   
 

1. Delay awarding SCOREBOARD AT BILLINGS NEW BASEBALLAND MULTI-
USE STADIUM until the February 25, 2008, City Council Meeting to allow time for 
evaluation of bid submittals and to make a recommendation.  

 
FINANCIAL IMPACT:  Funding for the project is through Federal Appropriations Funds and 
donations.    
 
RECOMMENDATION 
 
Staff recommends that Council delay awarding SCOREBOARD AT BILLINGS NEW 
BASEBALLAND MULTI-USE STADIUM until the February 25, 2008, City Council Meeting. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 

(Back to Consent Agenda) 
 



  
 

C2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Award of MET Transit Engine Overhauls Bid 

DEPARTMENT: Aviation and Transit Department 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit 

 
PROBLEM/ISSUE STATEMENT:  To accomplish engine overhauls in a timely manner, MET 
Transit annually solicits bids from engine repair vendors to perform mechanical and electronic 
engine overhauls on the three different types of Transit bus engines currently in use at MET.  
Bids were solicited to do overhauls on an ISM Cummins Diesel Engine (Schedule 1), a Series 50 
Detroit Diesel Engine (Schedule 2), and a Series 40 Detroit Diesel Engine (Schedule 3).  An 
agreement is awarded on an annual basis due to the vendor's inability to forecast parts and labor 
cost increases for a period exceeding one year.  Use of an annual agreement also enables the 
MET to update any agreement specifications for changes in emission standards.  
 
Staff advertised for sealed bids on January 17 and 24, 2008.  Bid specifications were delivered to 
five vendors: Interstate Detroit Diesel, Rocky Mountain Cummins.  Northwest Peterbilt Ford, 
Motor Power Equipment, and TriState Equipment.  Bids were opened on January 29, 2008 and 
Interstate Power Systems (formally Interstate Detroit Diesel) was the only responsive bid 
received.  Staff has reviewed the bid and finds it to be acceptable.   
 
Vendor   Schedule 1  Schedule 2  Schedule 3 
Interstate Power Systems $39,942.00  $30,435.00  $19,731.00 
 
FINANCIAL IMPACT:  The engine overhauls have been included and approved in the FY 08 
operating budget, and will also be included in the FY 09 proposed budget as well.  At this time 
staff is not aware of any bus engines in need of an overhaul; however, this bid award will allow 
MET the ability to immediately treat with any engine overhauls as the need arises.    
 
RECOMMENDATION 
 
Staff recommends that Council approve the bid submitted from Interstate Power Systems, and 
authorize the Mayor to execute the Agreement.  
 



  
 

Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 
 
Attachment A – Agreement  
 



  
 

AGREEMENT 
FOR 

CUMMINS DEISEL ENGINE OVERHAULS 
FOR 

DETROIT DIESEL ENGINE OVERHAULS 
FOR 

DEPARTMENT OF AVIATION & TRANSIT----MET TRANSIT 
 
 
This Agreement, made     , between the CITY OF BILLINGS, 
hereinafter designated OWNER, and  Interstate Power Systems  , known as 
CONTRACTOR. 
 
This Agreement shall be From January 1, 2008 through December 31, 2008.  
CONTRACTOR shall commence the work to be performed hereunder promptly on 
notification from the MET for the need of an engine overhaul and shall continue said 
work through the completion of the overhaul and the return of the MET bus to revenue 
service.  This Agreement may be terminated by either party on thirty (30) days written 
notice to the other party. 
 

CONSIDERATION 
 
OWNER shall pay CONTRACTOR for the service provided on each overhaul based on 
the contractor’s bid as set forth in the scope of work.  
 

CONTRACTOR'S DUTY 
 
In consideration of the payment or payments herein specified and agreed to by 
OWNER, CONTRACTOR hereby covenants and agrees to furnish equipment, labor, 
and supplies as specified in the following sections of this Agreement for the OWNER. 
 

SECTION I: 
(Final Agreement Will Include Scope of Work Here) 

 
SECTION II:  SUPPLIES AND MATERIALS 

 
CONTRACTOR shall provide for all supplies, materials, and labor necessary and 
incident to the performance of all services required by this Agreement. 
 
CONTRACTOR shall comply with all State and Federal regulations and City codes, 
including OSHA. 
 

SECTION III:  OTHER PROVISIONS 
LEVEL OF SERVICE 

 



  
 

ALL WORK SHALL BE DONE IN THE CONTRACTOR’S SHOP FACILITY LOCATED 
IN THE BILLINGS AREA. 
 
COMPREHENSIVE PERSONAL INJURY, BODILY INJURY, AND PROPERTY 

DAMAGE LIABILITY 
 
CONTRACTOR agrees to keep in force, for the duration of this Agreement, insurance 
that meets the specified coverages as set forth on the attached City of Billings, 
Insurance Requirements as stated in the scope of work. 
 
Said insurance policy or policies shall name the CITY OF BILLINGS as PRIMARY 
ADDITIONAL NAMED INSURED.  At the same time of execution of this Agreement, 
CONTRACTOR shall furnish a certificate showing that required insurance is in force. 
 

INDEMNITY 
 
The CONTRACTOR shall indemnify, defend, and save harmless the OWNER from and 
against all losses and all claims, demands, payments, suits, actions, recoveries and 
judgments of every nature and description made, brought or recovered against the 
OWNER by reason of any act or omission of the CONTRACTOR, his agents, or 
employees, in the execution of the work.  CONTRACTOR agrees to reimburse OWNER 
for any loss due to theft by any of the CONTRACTOR'S employees. 
 

PERSONNEL 
 
Employees assigned to the performance of this Agreement will be dismissed upon 
written request of the OWNER for due and just cause. 
 
CONTRACTOR will furnish the personnel necessary for the performance of this 
Agreement. CONTRACTOR will give preference to the employment of Montana 
residents. Applicable Federal and State wage and hour laws must be adhered to and 
provide the minimum base for personnel wages. 
 
All agreements issued as a result of this Agreement shall adhere to all non-
discriminatory provisions of all applicable Federal, State and local laws.  In connection 
with the performance of work under this Agreement, the CONTRACTOR agrees not to 
discriminate against any applicant for employment because of race, religion, creed, 
color, or national origin.  The above provision shall apply to, but not be limited to, the 
following employment, upgrading, promotion or transfer, recruitment or recruitment 
advertising, layoff or termination, rates of pay, or other forms of compensation, and 
selection for training including apprenticeship. 
 
The CONTRACTOR further covenants and agrees that during the progress of the work 
to be performed under the provisions of this Agreement, he/she will in every respect 
comply with the provisions of the Worker's Compensation Act, being Chapter 97 of the 
Sessions Laws of the 17th Legislative Assembly of the State of Montana, and with all 



  
 

statutory provisions supplementary or amendatory thereto.  CONTRACTOR shall 
furnish a certificate showing that required Worker's Compensation Insurance is in force. 

 
WAGES FOR CONTRACTOR'S EMPLOYEES 

 
On all projects and agreements with the OWNER, the CONTRACTOR and all 
subcontractors shall pay for all labor employing the standard prevailing rate of wages.  
The standard prevailing rate of wages as used herein means the standard prevailing 
rate of wages in the locality where the work is to be performed as determined by the 
Montana Commissioner of Labor pursuant to MCA 18-2-403.   CONTRACTOR agrees 
to pay the prevailing wage rate to all applicable employees pursuant to this wage rate. 
 
The standard prevailing rate of wages applies to agreements of $25,000 or greater.  If 
the agreement is less than $25,000, the CONTRACTOR does not have to follow the 
standard prevailing rate of wages. 
 

EXTRA WORK 
 
It is expressly understood and agreed that no claim for extra work or materials, not 
specifically herein provided, done or furnished by the CONTRACTOR, shall be allowed 
by the OWNER, nor shall the CONTRACTOR do any work or furnish any materials not 
covered by this Agreement unless such work is ordered in writing by the OWNER, and 
in no event shall the CONTRACTOR incur any liability by reason of any verbal 
instructions that he/she may be given by the OWNER, or its authorized agent; nor will 
the said OWNER be liable for any extra materials furnished or used, or for any extra 
work or labor done, unless said materials, work, or labor are required by said 
CONTRACTOR'S own risk, cost and expense, and he/she hereby covenants and 
agrees that without such written order, he/she shall make no claim for compensation for 
work or materials so done or furnished. 
 

AMENDMENTS 
 
Any modifications or amendments to this Agreement must be in writing and executed by 
the parties hereto. 
 

ATTORNEY FEES AND COSTS 
 
In the event that either party is required to retain the services of an attorney, or use in-
house counsel to enforce the terms and conditions of this Agreement, then the 
prevailing party shall recover from the other party all reasonable costs, expenses and 
attorney fees, including fees of in-house counsel. 
 
This Agreement shall be governed by and construed in accordance with the laws of the 
State of Montana. 
 

 



  
 

BONDS 
 
Agreements exceeding $5,000 will require the CONTRACTOR to furnish an approved 
Performance Bond, Labor and Materials Bond, each in the amount of one hundred 
percent (100%) of the Agreement. 
 
THIS AGREEMENT EXECUTED THE DAY AND YEAR FIRST WRITTEN ABOVE. 
 
 
 

BY:        
Contractor, Interstate Power Systems  

 
 
 

BY:        
CITY OF BILLINGS 
CITY ADMINISTRATOR 

 
APPROVED AS TO FORM: 
 
 
       
CITY ATTORNEY 
 
ATTEST: 
 
 
       
CITY CLERK 
 

(Back to Consent Agenda) 



  
 

 

C3 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: W.O. 07-19—Yellowstone Country Club Sanitary Sewer Line Extension, 

Construction Contract Award 

DEPARTMENT: Public Works 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  This project encompasses extending a 21-inch sanitary 
sewer line, with maintenance road, from Rimrock Road and 58th Street West to the Yellowstone 
Country Club Wastewater Treatment Plant and the subsequent demolition and removal of the 
Treatment Plant.  The extension will connect residents of Yellowstone Country Club to the City 
sanitary sewer system.  The project was designed by Engineering, Inc., with whom the City has a 
professional services contract.  Bids were opened for the project January 29, 2008, and by law, 
Council must act on the bid opening at this meeting. 
 
FINANCIAL IMPACT:   
The project is included in the FY-08 CIP and utilizes Wastewater funds. 
 
Bids were opened January 29, 2008, with the following results: 

Firm(s) 
COP 

Construction 
Western 

Municipal 
JEM 

Contractors 
Engineer’s 
Estimate 

Schedules I & II $ 730,322.00 $ 660,653.00 $1,102,916.00 $  911,304.00 
ALT1-1  

(concrete path) 
$   27,000.00 $   27,450.00 $     36,000.00 $    31,500.00 

ADD1-1 (geogrid) $   10,000.00 $     7,000.00 $     17,000.00  $    10,100.00 
TOTAL $ 767,322.00 $ 695,103.00 $1,155,916.00 $  952,904.00 

 
Approved Budget Amount in FY-08 CIP  $ 1,654,000.00 
Professional Engineering Services  ($    250,913.53) 
Construction Contract    ($    695,103.00)  
Remaining Funds     $    707,983.47 
 
RECOMMENDATION 



  
 

Staff recommends that Council award a construction contract for W.O. 07-19—Yellowstone 
Country Club Sanitary Sewer Line Extension to Western Municipal Construction, Inc. for 
$695,103.00. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 

(Back to Consent Agenda) 

 



  
 

D 
 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: W.O. 07-15 General Engineering Services Contract 

DEPARTMENT: Public Works/engineering  

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The Engineering Division advertised for Request for 
Qualifications for General Engineering Services for Water and Wastewater improvements. The 
purpose of this contract is to be able to have a qualified Engineer available for smaller projects as 
they arise.  A considerable amount of time and money is invested in submitting individual 
proposals for smaller projects and is not always cost effective.  Statements of Qualifications 
(SOQs) were received and evaluated. HDR Engineering and Brown and Caldwell Engineering 
were the two Engineering firms selected.  The Engineering Contracts will run for a period of 
three years. 
 
ALTERNATIVES ANALYZED:   

• Approve the Engineering Contracts for HDR Engineering and Brown and Caldwell 
Engineering. 

• Do not approve the Engineering Contracts for HDR Engineering and Brown and 
Caldwell Engineering. 

 
FINANCIAL IMPACT:   
Each contract has a maximum ceiling amount of $250,000.00.  The Engineering fees will be paid 
out of each individual project budget. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the Engineering Contracts for HDR Engineering and 
Brown and Caldwell Engineering. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 



  
 

ATTACHMENTS  
  
A.  HDR Engineering and Brown and Caldwell Engineering Contracts 
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 



  
 

 
 

(Back to Consent Agenda)



  
 

E 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: W.O. 06-10 Bannister Drain Trail-Billings, Federal Aid No. STPE 

1099(55), MDT UPN 6126, Contract for Professional Engineering 
Services 

DEPARTMENT: Public Works 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT: The purpose of this project is to construct a multi-use path 
from King Avenue West south along the Bannister Drain right-of-way, then east along the 
Bannister Drain right-of-way to 29th Street West, then connecting to the existing trail in Midland 
Subdivision.  An area map is included as an attachment to this memo.  Staff requested the 
services of an engineering firm to provide design and construction administration services for the 
project, and Engineering, Inc. was selected through the Request for Proposals (RFP) process.  A 
copy of the professional services contract is on file with the City Clerk’s office. 
 
ALTERNATIVES ANALYZED:   
• Award the Contract for Professional Services to Engineering, Inc. (Estimated design completion 

date of May 2008) 
• Do not award the contract and perform the design in-house. (Unknown completion date) 
 
FINANCIAL IMPACT:  The cost of design and construction administration services is 
$64,067.  Funding is available from the project funds.  The total project funding (for design, 
construction, and construction administration) is as follows: 
 
 Big Ditch Trail (CIP #PL0203)  Amount 
 CTEP Grant     $312,406 
 Parks and Trails G.O. bond (Local match) $  25,748 
 BikeNet (Local match)   $  25,000 
 Recreational Trails Program Grants  $  46,500 
 Total Funds Available   $409,654 
 
The required local match funding for the CTEP and Recreational Trails Program grants will 
come from the Parks and Trails G.O. bond approved by voters in 1999 and from BikeNet, a local 
non-profit bicycling advocacy group. 



  
 

 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute a Contract for Professional Services 
with Engineering, Inc. for $64,067, including Alternate #1 and Alternate #2, for engineering design 
and construction administration services, contingent on CTEP concurrence.  
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 
 

A. Bannister Drain Trail Area Map (1 page) 
 



  
 

INTRODUCTION 
 
Each year Billings submits projects to the Montana Department of Transportation for funding from 
the Community Transportation Enhancement Project (CTEP) program.  These projects typically 
represent construction of pedestrian and/or bicycle facilities in the community.  The Bannister Drain 
Trail was approved as a Community Transportation Enhancement Program (CTEP) project in 2005.  
The purpose of this project is to construct a multi-use path from King Avenue West south along the 
Bannister Drain right-of-way, then east along the Bannister Drain right-of-way to 29th Street West, 
then connecting to the existing trail in Midland Subdivision (see the attached map).  Street crossings 
of King Avenue West and 29th Street West are included in the scope of work.  The multi-use path 
and street crossings will conform to the Heritage Trail Plan and Design Standards and to the 
appropriate AASHTO design standards for streets, multi-use trails and pedestrian facilities.   
 
PROCEDURAL HISTORY  
 

Completed Items 
• CTEP Project Specific Agreement signed with MDT authorizing commencement of 

project – July 25, 2005 
• May 22, 2006 – Council approved the $25,000 pledge from BikeNet  
• August 11, August 18 and August 25, 2007  – RFP advertisement dates 
• September 9, 2007 – Proposals received by Engineering Division 
• October 14, 2007 – Selection committee meeting 

 
Future Items 
• February 11, 2008 – Award of Contract for Professional Services (this memo) 
• Mid-February 2008 – Begin preliminary design 
• May 2008 – Final design completed 
• June 2008 – Construction contract award 
• August/September 2008 – Construction complete 

 
BACKGROUND 
 
The purpose of this project is to construct a multi-use path from King Avenue West south along the 
Bannister Drain right-of-way, then east along the Bannister Drain right-of-way to 29th Street West, 
then connecting to the existing trail in Midland Subdivision.   
 
The project is to be financed using CTEP grant funds ($312,406), two Recreational Trail Program 
(RTP) grants (totaling $46,500), with the required local match for the two grants provided by the 
Parks and Trails G.O. bond ($25,748) and by BikeNet ($25,000), a local non-profit bicycling 
advocacy group.  It is expected that the consultant will begin work on preliminary tasks 
immediately upon contract signing and have design tasks completed in order to receive construction 
bids in May 2008. 
 
 
 
 



  
 

ALTERNATIVES ANALYSIS 
 
The consultant selection committee comprised of Randy Kujat of the Public Works Department; 
Mark Jarvis of the Parks, Recreation and Public Lands Department; Darlene Tussing of the 
City/County Planning Department; Tyler Westrope of the Public Works Department; and Nicholas 
Bailey of the Public Works Department reviewed the proposals submitted.   
 
Proposals to provide the requested services were received from Allied Engineering, CTA 
Architects & Engineers, Engineering, Inc., Interstate Engineering, and WWC Engineers.  Each of 
the proposals were reviewed by the selection committee members (five members total) and 
scored in the following categories: Prior Trails Experience (25 points available), Key Project 
Personnel (25 points available), Past Project Performance (20 points available), Consultant Work 
Plan (20 points available), and Grammar, Spelling and Conformance to RFP (10 points 
available). 
 
Each proposal’s scores summed to determine an overall score for each firm.  Based on each 
firm’s score, the committee members ranked the proposing firms from first to fifth place.  
Following the reviews, the committee selected Engineering, Inc. as the clear winner.    
 
Engineering staff then initiated negotiations with Engineering, Inc. for a Contract for 
Professional Services for design and construction administration services for this project.  
Alternate #1 in this contract is for design of trailhead signage for the project, and Alternate #2 is 
for survey, additional geotechnical analysis and design of a pedestrian bridge over the BBWA 
canal south of King Avenue West. 
 
Staff is recommending that Council approve the contract that has been prepared.  If approved, it 
is anticipated that construction of the project would be completed by August/September 2008. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute a Contract for Professional Services 
with Engineering, Inc. for $64,067, including Alternate #1 and Alternate #2, for engineering design 
and construction administration services, contingent on CTEP concurrence.  
 
ATTACHMENT 
 
A. Bannister Drain Trail Area Map (1 page) 
 



  
 

 
 

(Back to Consent Agenda)



  
 

F 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: W.O. 02-08 – Milton Lane School Route – Billings, Federal Aid No. 

STPE 1099(53), MDT UPN 6127, Contract for Professional Engineering 
Services with HKM Engineering, Inc. 

DEPARTMENT: Public Works Department 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT: The purpose of this project is to complete a school route 
sidewalks project along Milton Lane from the east side of Bench Elementary School (near Rex 
Lane) to Lake Elmo Drive.  An area map is included as an attachment to this memo.  The project 
will complete the street section of Milton Lane including street surface, curb & gutter, and 
sidewalks; installation of storm drain improvements; construction of one or more enhanced 
crosswalks; signing and striping improvements; and potentially include re-construction of school 
frontage improvements to better accommodate bus, van, vehicle and pedestrian traffic.  Staff 
requested the services of an engineering firm to provide design and bidding services for the 
project, and HKM Engineering, Inc. was selected through the Request for Proposals (RFP) 
process.  A copy of the professional services contract is on file with the City Clerk’s office. 
 
ALTERNATIVES ANALYZED:   
• Award the Contract for Professional Services to HKM Engineering, Inc. (Estimated design 

completion date of May 2008) 
• Perform the design and construction administration in-house. (Unknown completion date) 
 
FINANCIAL IMPACT:  The cost of design and bidding services is available from project 
funds.  The total project funding available (for design, construction, and construction 
administration) is as follows: 
 
 CIP Project ENG28 
 Gas Tax   $186,000 
 CTEP Funds   $125,000 
 Property Assessments (Up to) $293,000 
 Storm Drain   $  52,500 
 CDBG (for Storm Drain) $  50,000 
 Total    $706,500 
 



  
 

RECOMMENDATION 
 
Staff recommends that Council approve and authorize the Mayor to execute a Contract for 
Professional Services with HKM Engineering, Inc. for $52,500, contingent on CTEP concurrence.  
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
 
A.  Milton Lane School Route-Billings Area Map (1 page) 



  
 

INTRODUCTION 
 
The purpose of this project is to provide design and construction administration for a school 
route sidewalks project along Milton Lane from the east side of Bench Elementary School (near 
Rex Lane) to Lake Elmo Drive.  The project will entail completion of the street section including 
street surface, curb & gutter, and sidewalks; installation of storm drain improvements; 
construction of one or more enhanced crosswalks; signing and striping improvements; and 
potentially include re-construction of school frontage improvements to better accommodate bus, 
van, vehicle and pedestrian traffic.  No right-of-way acquisition is expected to be necessary to 
complete this project. 
 
The budgeted amount for this project, including engineering and construction, is $706,500.  The 
project is funded through a combination of sources:  a Community Transportation Enhancement 
Program (CTEP) grant, Community Development Block Grant (CDBG) monies, property 
assessments to adjoining property owners in accordance with the City’s Special Improvement 
District (SID) policy, storm drain funds, and gas tax funds.  The property assessments portion of the 
project will be structured as a sidewalks assessment as allowed for under Title 7, Section 14, MCA, 
which is similar in nature to an SID.  
  
It is expected that the consultant will begin work on preliminary tasks upon contract signing and 
complete design tasks for the Milton Lane project in order to open construction bids not later than 
May 2008 for summer 2008 construction (while school is out of session). 
 
PROCEDURAL HISTORY  
 

Completed Items 
• November 14, 2005 – Council approved using CDBG funds for storm drain for 

Milton Lane 
• June 6, 2006 – CTEP Project Specific Agreement approved by Council 
• September 20, September 27, and October 4, 2007 – RFP advertisement dates 
• October 19, 2007 – Proposals received by Engineering Division 
• November 14, 2007 – Selection committee meeting 

 
Future Items 
• February 11, 2008 – Award of Contract for Professional Services (this memo) 
• April 2008 – Creation of sidewalks assessment project by Council 
• May 2008 –Design completed, advertising for construction contract and contract 

award 
• June 2008 – Construction begins 
• August 2008 – Construction complete 

 
BACKGROUND 
 
Because this Milton Lane project adjoins the proposed improvements to Lake Elmo Road (Hilltop 
to Wicks), and because the two projects have many design elements in common, the Request for 



  
 

Proposals was developed to select one consultant for both projects.   
 
The budgeted amount for this project, including engineering and construction, is approximately 
$706,500.  The project is funded through a combination of sources:  a Community Transportation 
Enhancement Program (CTEP) grant, Community Development Block Grant (CDBG) monies, 
property assessments to adjoining property owners in accordance with the City’s Special 
Improvement District (SID) policy, storm drain funds, and gas tax funds.  The property assessments 
portion of the project will be structured as a sidewalks assessment as allowed for under Title 7, 
Section 14, MCA, which is similar in nature to an SID.  
 
ALTERNATIVES ANALYSIS 
 
The consultant selection committee comprised of the following people:  Vern Heisler, P.E., Deputy 
Public Works Director; Randy Kujat, Construction Inspector II (Public Works); Nicholas Bailey, 
P.E., Staff Engineer (Public Works); John English, Principal of Bench Elementary School; and Jay 
Randall, P.E., a Billings resident and retired MDT District Administrator.  Each committee member 
reviewed the proposals submitted.   
 
Proposals to provide the requested services were received from Engineering, Inc., HKM 
Engineering, Inc.; Interstate Engineering, Inc.; Kadrmas, Lee & Jackson, Inc.; HDR, Inc.; and 
Morrison-Maierle, Inc.  Each of the proposals were reviewed by the selection committee 
members (five members total) and scored in the following categories:  Recent Experience With 
Similar Projects (25 points available), Key Project Personnel (45 points available), Experience 
With Property Assessment/Federal Aid Transportation Projects (20 points available), Grammar, 
Spelling and Conformance to RFP Instructions (10 points available). 
 
Each proposal’s scores were summed to determine an overall score for each firm.  Based on each 
firm’s score, the committee members ranked the proposing firms from first to sixth place.  Upon 
ranking, HKM Engineering was a clear winner receiving three first place votes and three second 
place votes.  No other firm received more than one first place vote.  There was consensus among 
the committee that interviews were not needed because HKM Engineering was “head and 
shoulders” above the other submitting firms.  Engineering Division staff then initiated scope of 
services and fee negotiations with HKM Engineering for a Contract for Professional Services for 
design and bidding services for this project.  Public Works staff will perform contract 
administration and field inspection duties during construction. 
 
Staff is recommending that Council approve the contract that has been prepared.  If approved, it 
is anticipated that construction of the project would be completed by August 2008. 
 
RECOMMENDATION 
 
Staff recommends that Council approve and authorize the Mayor to execute a Contract for 
Professional Services with HKM Engineering, Inc. for $52,500, contingent on CTEP concurrence.  
 
 
 



  
 

ATTACHMENT 
 
A.  Milton Lane School Route-Billings Area Map (1 page) 



  
 

 
(Back to Consent Agenda)



  
 

G 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Contract for Groundwater and Landfill-Gas Monitoring Services – Tetra 

Tech  

DEPARTMENT: Public Works/Solid Waste Division  

PRESENTED BY: David Mumford, P.E., Director of Public Works  

 
PROBLEM/ISSUE STATEMENT: The Solid Waste Division is required by State and Federal 
regulations to complete semi-annual groundwater monitoring and quarterly methane monitoring 
at the Billings Regional Landfill.  The current three-year contract to provide this service is nearly 
completed.  Staff conducted a formal consultant selection process and three Proposals were 
received and reviewed by the committee with Tetra Tech as the selected consultant.  We are 
requesting a three-year contract to maintain consistency in the monitoring requirements. 
 
FINANCIAL IMPACT:  The Solid Waste Division annually budgets adequate funds to 
complete the required environmental monitoring and reporting. 
  
RECOMMENDATION 
 
Staff recommends that City Council approve the Contract for Professional services with Tetra 
Tech in the amount of $96,042 to provide three years of groundwater and landfill-gas monitoring 
services at the Billings Regional Landfill.   
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
 
ATTACHMENT 
 
A – Contract for Professional Services, Tetra Tech 
 
 



  
 

 
INTRODUCTION 
 
Federal and state environmental regulations require all owners and operators of municipal solid 
waste landfills to perform semi-annual groundwater and quarterly landfill-gas monitoring to 
determine environmental impacts from landfill operations.  The current contract for 
environmental services will expire following completion of the January 2008 landfill gas 
sampling event.  This contract would provide for the necessary services to continue the on-going 
monitoring program at the Billings Regional Landfill involving data collection, sampling, 
laboratory testing, hydrogeologic and geologic analyses, statistical analysis and documentation 
of groundwater and landfill gas.  The Solid Waste Division completed a formal consultant 
selection process in November 2007 and recommended Tetra Tech. 
 
BACKGROUND 
 
The Billings Regional Landfill, owned and operated by the City of Billings, is Montana’s largest 
municipal solid waste landfill.  The landfill receives over 700 tons of solid waste per day from a 
six-county area.  The site has been active since the early 1960’s.  All areas receiving waste are 
part of the original footprint, and as such, are unlined.  A lateral expansion involving a lined cell 
is anticipated in the final stages of design and will be constructed this year. 
 
The first groundwater-monitoring program was initiated in the 1970’s using bailing procedures.  
In the 1980’s, a Well Wizard sampling system, consisting of dedicated, down-hole air-activated 
pumps, was installed to assure accuracy and consistency in sample collection.  The monitoring 
system currently consists of seven wells, two background and 5 down gradient, sampled and 
analyzed semi-annually for approximately 80 parameters under ARM 17.50.708 of the Montana 
Solid Waste Management regulations. 
 
In 1993, the State of Montana adopted the performance standards for landfill gas control under 
the U.S. Environmental Protection Agency’s Subtitle D regulations (40CFR, Part 258).  In 
anticipation of the requirements, the City of Billings installed a series of methane monitoring 
wells and initiated a quarterly monitoring program in October 1992.  The landfill-gas monitoring 
program consists of seven on-site wells and 25 on-site structures.  Currently, the landfill does not 
have an active nor passive gas-extraction system in operation. 
 
The current contract for landfill monitoring services will expire following completion of the 
January 2008 landfill-gas monitoring event.  This contract would provide for the services 
necessary to continue the on-going monitoring program as required under state and federal 
environmental regulations. 
 
RECOMMENDATION 
 
Staff recommends that City Council approve the Contract for Professional services with Tetra 
Tech in the amount of $96,042 to provide three years of groundwater and landfill-gas monitoring 
services at the Billings Regional Landfill. 
 



  
 

ATTACHMENT 
 
A – Contract for Professional Services, Tetra Tech 
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AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Work Order 03-17 – Memorandum of Agreement 

DEPARTMENT: Public Works Department – Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The Montana Department of Transportation (MDT) has 
issued to the City of Billings a Memorandum of Agreement (MOA) which will delegate 
authority of South 27th Street to the City of Billings for application for the establishment of a 
railroad Quiet Zone.   South 27th Street is one of three highway-rail at-grade crossings (South 
28th Street and South 29th Street are the others and are currently under the City’s jurisdiction) that 
are being investigated for the establishment of the Quiet Zone. 
 
ALTERNATIVES ANALYZED:   
• Authorize the Mayor to execute the Memorandum of Agreement with the Montana Department 

of Transportation 
• Do not authorize the Mayor to execute the Memorandum of Agreement with the Montana 

Department of Transportation 
 
FINANCIAL IMPACT:  There are no costs to the City identified with the proposed 
Memorandum of Agreement. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute the Memorandum of Agreement 
with the Montana Department of Transportation for the South 27th Street Quiet Zone. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
 
A.  Memorandum of Agreement (2 Pages)



  
 

INTRODUCTION 
 
The Montana Department of Transportation (MDT) has issued to the City of Billings a 
Memorandum of Agreement (MOA) which will delegate authority of South 27th Street to the 
City of Billings for application for the establishment of a railroad Quiet Zone.   South 27th Street 
is one of three highway-rail at-grade crossings (South 28th Street and South 29th Street are the 
others and are currently under the City’s jurisdiction) that are being investigated for the 
establishment of the Quiet Zone. 
 
PROCEDURAL HISTORY  
 
• Sept. 22, 2003 – Original Railroad Feasibility Study Contract signed with S.E.H. 
• Feb. 2004 – DBP request that City of Billings pursue implementation of a quiet zone 
 
BACKGROUND 

 
The Downtown Billings Partnership and various downtown property owners and businesses would 
like to see a railroad Quiet Zone implemented at the Downtown railroad crossings on South 27th, 
28th, and 29th Streets.  Railroad Quiet Zones require approval of the Federal Railroad Administration 
(FRA) before they can be implemented.  If implemented, a Quiet Zone allows the prohibition of 
blowing the horn or whistle on a locomotive as a warning that a locomotive is approaching the 
crossing.  For applications of Quiet Zones that span multiple jurisdictions of road authority, the 
FRA requires agreements to be in place such that one jurisdiction acts on the behalf of all 
jurisdictions involved.  The Memorandum of Agreement will grant authority to the City of Billings 
to act on MDT’s behalf. 
 
ALTERNATIVES ANALYSIS 

 
If the Council does not authorize the Mayor to execute the Memorandum of Agreement, the 
application for the Quiet Zone can not be submitted. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute the Memorandum of Agreement 
with the Montana Department of Transportation for the South 27th Street Quiet Zone. 
 
ATTACHMENTS 
 
A.  Memorandum of Agreement (2 Pages) 
 



  
 

MEMORANDUM OF AGREEMENT 
 
THIS Memorandum of Agreement is made and entered into by and between the State of 
Montana, acting by and through its Department of Transportation (hereinafter MDT), and the 
City of Billings (hereinafter City). 
 

WITNESSETH THAT: 
 
WHEREAS, MDT and the City are cooperatively working to allow the establishment of a 
highway-rail grade crossing Quiet Zone (hereinafter “the QZ”) in the City; and 
 
WHEREAS, the QZ is to address highway/rail grade crossings located at South 27th Street, South 
28th Street and South 29th Street in the City, and 
 
WHEREAS, the State possesses ownership of South 27th Street; and 
 
WHEREAS, in accordance with 49 CFR 222.37, the State agrees to the establishment of the QZ 
on South 27th Street; and  
 
WHEREAS, in accordance with 49 CFR 222.37, the State hereby delegates authority to the City 
for the QZ on South 27th Street; and 
 
THEREFORE, in consideration of the stipulations contained herein, the parties agree as follows 
for all such work: 
 

1. Except for any suits, claims, actions, losses, costs or damages which are solely the result 
of the negligent acts or omissions or misconduct of MDT employees, the City will 
protect, indemnify, and save harmless MDT against and from all claims, liabilities, 
demands, causes of action, judgments (with any cost and fees that might be awarded), 
and losses to anyone as a result of errors or omissions in design and/or plans, 
construction, maintenance or use, including any suits, claims, actions, losses, costs or 
damages of any kind, including MDT’s legal expenses, made against the MDT by anyone 
arising out of, in connection with, or incidental to the QZ and its design, construction, 
maintenance or use. 

 
2. City shall comply with all rules and regulations as set forth in 49 CFR 222 for 

establishment of a QZ.  City shall ensure that the QZ is in accordance to that regulation 
and its amendments.  Any amendment to this rule will require the City to coordinate with 
MDT to implement the changes.  All costs to maintain the QZ is the sole responsibility of 
the City.  

 
3. City shall ensure that all additional devices installed for the QZ are maintained or caused 

to be maintained in good working condition.  All maintenance costs associated with this 
shall be the responsibility of the City, including the cost to repair any damage to these 
devices, unless the damage is solely caused by an MDT employee.   



  
 

 
4. City shall provide copies of all documents impacting South 27th Street that are needed 

for the establishment and design of the QZ for MDT’s review and approval.  Such 
approval cannot be deemed a waiver of the City’s obligations set forth in paragraph 1, 
above.   

 
5. Should the City determine to withdraw its QZ status, the City shall notify MDT in writing 

prior to the withdrawal. 
 
This agreement shall be binding on both parties, the heirs, successors, personal representatives or 
assigns of either party. 
 
 
IN WITNESS WHEREOF, the Director of Transportation’s authorized representative has signed 
on behalf of the State of Montana, and the Mayor of the City of Billings, on behalf of the City of 
Billings, has signed and affixed hereto the seal of the City. 
 
 
MONTANA DEPARTMENT OF TRANSPORTATION 
Jim Lynch, Director of Transportation 
 
 
By _______________________________________   _____________________, 
2008 
      Loran Frazier, P.E., Administrator-Engineering Division 
 

Approved for Legal Content 
 
 

By ______________________________________ 
  MDT Legal Counsel 
 
 
CITY OF BILLINGS 
 
 
By _______________________________________  ____________________, 2008 
 Mayor 
 
 

Approved for Legal Content 
 

__________________________________________________ 
  City Legal Counsel 
 
 



  
 

I, _________________________________, Clerk of the City of Billings, hereby certify that the 

above agreement was regularly adopted by the City Council of the City of Billings at a meeting 

held on the _______day of __________________, 2008; and that the City Council of the City of 

Billings authorized the Mayor to sign this agreement on behalf of the Council. 

 
 
     _________________________________ 
     Billings City Clerk 
 

(Back to Consent Agenda) 
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AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Compensation Agreement for Montana Sapphire 

DEPARTMENT: Public Works 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  In order to obtain city water and sanitary sewer service for 
its property, the Developer, Montana Sapphire, LLC, extended local water main (2,200 feet of 
24-inch and 1,000 feet of 16-inch) and local sewer main (2,000 feet of 27-inch) in King Avenue 
West to the development in 2002-2003 under Private Contract Nos. 452 and 497.  Since the City 
did not have funds budgeted during that time to construct these utilities, the Developer paid the 
entire cost.  The original Subdivision Improvements Agreement (April 22, 2002) outlined future 
negotiation of City participation in the utility oversizing costs.  The Developer now desires to be 
compensated for a portion of its utility construction costs and the Public Works Department 
proposes that such compensation be accomplished through the attached Agreement. 
 
FINANCIAL IMPACT:  Based on actual project costs, the PWD has determined that the cost 
attributable to the utilities portion of the contract and eligible to be recovered by the Developer is 
$392,870.65. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute the attached Agreement.   

 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
 
Attachment A--Compensation Agreement (9 pp.) 



 

BACKGROUND 
 
During construction of the Montana Sapphire development in 2002-2003 under Private Contract 
Nos. 452 and 497, about 2,200 feet of 24-inch water main, 1,000 feet of 16-inch water main and 
2,000 feet of 27-inch sanitary sewer main were installed in King Avenue at the Developer’s 
expense.  It is stipulated in the April 22, 2002 Subdivision Improvements Agreement that the 
additional expense necessary to oversize these utilities beyond the actual needs of the 
development would be negotiated between Montana Sapphire, LCC, and the City.  Since 
Montana Sapphire, LLC, is now preparing to construct further surface improvements and sell 
additional lots within the subdivision, they are seeking compensation for their additional costs on 
the previously installed public utilities. 
 
It has been determined that the City will pay for the following cost components of the actual 
construction: 
 

1. the difference between the actual cost to install the 27-inch sewer main and what it would 
have cost to install an 8-inch sewer main which would have met the actual needs of the 
development; 

2. the difference between the actual cost to install the 24-inch and 16-inch water mains and 
what it would have cost to install a 12-inch water main which would have met the actual 
needs of the development; and, 

3. one half of what it would have cost to install the 8-inch sewer main and 12-inch water 
main. 

 
The City has determined it to be equitable to share half of the cost of the 8-inch sewer and 12-
inch water mains described Item 3 above.  Properties on the north side of King Avenue are either 
already served by existing City utilities or will be required to connect to the utilities installed by 
Montana Sapphire at some point in the future.  At the time these properties connect, they will be 
assessed the appropriate construction fees to cover the City’s cost contribution to the projects. 
 
Based on the actual costs to construct the projects under P-452 and P-497, the PWD has 
determined that the cost attributable to the utilities portion of the contract and eligible for 
compensation is $392,870.65.  Costs attributable to the water construction total $181,781.70 and 
costs attributable to the sewer construction total $211,088.95.  Sufficient funding is available in 
the FY08 water and sewer budgets to compensate Montana Sapphire, LLC, these amounts. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute the attached Agreement. 
 
ATTACHMENT 
 
Attachment A--Compensation Agreement (9 pp.) 
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J 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Project Development Termination Agreement   

DEPARTMENT: Public Works Department – Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:   The City has requested to terminate the agreement 
Project entitled MT 1036 (1) Bench Boulevard Billings and located on State Urban Route U-
1036 beginning at Lake Elmo Drive and extending north to Main Street/Highway 312. The 
original agreement was based on the City managing the Bench North Project. This agreement 
terminates the City’s involvement as the project manager. The project will still proceed as 
planned by MDT and the City will act in a review capacity. The decision to transfer the project 
management duties to MDT was based on the fact that the City’s time and expenses are not 
reimbursable and we can continue in an advisory capacity without the additional administrative 
duties and expenses. This agreement also includes a provision that the City will maintain the 
roads after construction is complete.  
 
ALTERNATIVES ANALYZED:   
• Terminate our agreement with Montana Department of Transportation. 
• Do not terminate our agreement with Montana Department of Transportation and continue to 

manage the project. 
 
FINANCIAL IMPACT:  No financial impact. 
  
RECOMMENDATION 
 
Staff recommends that Council terminate our agreement with MDT. 
 
Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENT 
 

A. Termination Agreement 
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PROJECT DEVELOPMENT TERMINATION AGREEMENT 
MT 1036(1) BENCH BOULEVARD BILLINGS 

 
 
THIS AGREEMENT is made and entered into, by and between the State of Montana, acting by 
and through its Department of Transportation, hereinafter called MDT, and the City of Billings, a 
Montana municipal corporation, hereinafter called the City. 
 

WITNESSETH THAT: 
 

WHEREAS, a formal project development agreement was entered into on July 24, 2006 
between MDT and the City for a project entitled MT 1036(1) Bench Boulevard Billings and 
located on State Urban Route U-1036 beginning at Lake Elmo Drive (Reference Post 0.235) and 
extending north to Main Street/Highway 312 (Reference Post 3.090); and, 
 
WHEREAS, under provision J 6 of the project development agreement the City has requested to 
terminate the agreement; and, 
 
WHEREAS, MDT is willing to accept responsibility for the development and construction of 
the project; 
 
NOW, THEREFORE, the parties agree as follows: 
 
 1. By virtue of this agreement the original agreement for the above project is hereby 
formally terminated. 
 

2. The City will be held harmless for any costs incurred by MDT during the period of the 
original agreement. 
 
 3. The City will be held harmless for administration of the original agreement except for 
any suits, claims, actions, losses, costs, or damages which are solely the result of negligent acts, 
or omissions, or misconduct of City employees. 
 
 4. The City will be a cooperating agency on the project. 
 
 5. MDT has the responsibility and authority to proceed with all aspects of project 
development and construction. 
 
 6. MDT will not let the project to contract without the City’s concurrence if the bid price 
exceeds the available funds or exceeds the engineer’s estimate by 10%. 
 
 7. Financial participation for the improvements will be financed in part with federal 
funds. The matching fund percentages will be 86.58% federal Transportation Improvements-
Section 1934 funds, and 13.42% state funds. The applicable federal-aid participation rate for this 
project is 86.58% for all eligible phases. 
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8. Expenditures occurring after July 1, 2007, will be subject to the then-current indirect 

cost rate(s) established by MDT. 
 
 9. $17,000,000 in Transportation Improvements-Section 1934 funds have been made 
available for projects on Bench Boulevard, specifically CM 1099 (32) – 6th Avenue North to 
Bench Boulevard-Billings, and  MT 1036(1) Bench Boulevard Billings. It is understood that the 
federal share in the MT 1036(1) Bench Boulevard Billings total project cost will not exceed 
86.58% of the low bid, up to a maximum of $17,000,000, less any congressionally-approved 
adjustments, indirect costs, project development costs, and Section 1934 funds applied to project 
CM 1099(32) – 6th Avenue North to Bench Boulevard-Billings. Costs exceeding the Section 
1934 funds plus accompanying state matching funds are the responsibility of the City. 
 
 10. The City will be responsible for routine and long-term maintenance, as defined in 
Title 60, Montana Code Annotated (MCA), of this project after construction. 
 
This agreement shall be binding on both parties, as well as the heirs, successors, personal 
representatives, and assigns of either party. 
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IN WITNESS WHEREOF, the Director of Transportation’s authorized representative has signed 
on behalf of the State of Montana, and the Mayor of the City of Billings, on behalf of the City of 
Billings, has signed and affixed hereto the seal of the City. 
 
STATE OF MONTANA, DEPARTMENT OF TRANSPORTATION 
 
 
By _______________________________   December _____, 2007 
      Loran Frazier, P.E 
      Administrator-Engineering Division 
 
 

APPROVED FOR LEGAL CONTENT 
 
 
__________________________ 
MDT Legal Counsel 

 
CITY OF BILLINGS 
 
 
___________________________ 
Ron Tussing, Mayor 
City of Billings 
 

I, ______________________, Clerk of the City of Billings, hereby certify that this agreement 

was regularly adopted by the Billings City Council at a meeting held on the _____ day of 

______________, 2007; and the Council authorized the Mayor to sign this agreement on behalf 

of the Council. 

 
_________________________________ 
City Clerk Signature 

 
APPROVED AS TO FORM 

 
 

_______________________________ 
City Attorney 

 
 
 

(Back to Consent Agenda)
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K 
 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Annexation Petition #08-01: Acknowledge Receipt of Petition and Set a 

Public Hearing Date 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Wyeth Friday, AICP, Planning Division Manager 

 
PROBLEM/ISSUE STATEMENT:  Lenhardt Property, LP; Lenhardt Enterprises, LLC; and 
Lenhardt Farm, LLC, property owners, submitted a petition to annex land to the City of Billings 
under 7-2-4600 MCA. The 114.3-acre property is located north and west of the intersection of 
Shiloh Road and King Avenue West. The property has been used for agricultural purposes for 
many years. The property owners are requesting annexation in order to obtain all city services to 
develop the property at high density for a mix of residential and commercial uses. The property 
has also requested inclusion in the City’s Limits of Annexation Map for immediate annexation 
when the Limits of Annexation Map is amended. The City Council at the same meeting on 
February 25 will hear the Annexation Committee’s recommendation regarding inclusion of this 
property in the Limits of Annexation area and amendment to the Limits of Annexation Map prior 
to conducting this public hearing and review of this annexation petition. An Urban Planning 
Area study has also been submitted for review to maintain this entire property within the Urban 
Planning Area boundary and also will be reviewed by the Council at its February 25 meeting.  
 
The City Council’s policy is to consider annexations at two separate meetings. At the first 
meeting, the Council acknowledges receipt of a petition and sets a public hearing date. At the 
second meeting the Council conducts the hearing and decides if it will annex the property. 
 
ALTERNATIVES ANALYZED:  MCA, Section 7-2-4600 allows owners of more than 50% of 
the property to petition the city for annexation.  The only alternative that is consistent with City 
Council policy is to acknowledge receipt of the petition and set a public hearing date.     
 
FINANCIAL IMPACT:  There is no immediate fiscal impact to the City by acknowledging this 
annexation petition and setting a public hearing date. A fiscal impact statement will be included 
with the public service report to be presented at the public hearing. 
 
RECOMMENDATION 
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Staff recommends that the City Council acknowledge receipt of the annexation petition and 
schedule a public hearing for February 25, 2008, to consider annexing this property. 
 
Approved by:   City Administrator ____ City Attorney _____ 
 
 
ATTACHMENTS 

A. Property data 
B. Annexation petition 
C. Map 
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ATTACHMENT A 

Annexation #08-01 Property Data 
 
  

Type of annexation:    Petitioned - MCA 7-2-4600 
 

Petitioner:                                                       Lenhardt Property, LP; Lenhardt 
Enterprises, LLC; and Lenhardt Farm, LLC 

 
Purpose of annexation:  Obtain all City services for high-density, 

mixed use development 
 

Property included:                                         Tracts 1-5, Certificate of Survey 2063; S1/2, 
Section 10, T1S, R25E 

 
Location:                                                        North and west of the intersection of Shiloh 

Road and King Avenue West 
 
Total area: 400.94 acres 
 
Current zoning:                                              Agricultural Open Space 
 
Zoning after annexation:                                Residential-9600 

(Proposed Zone Change to PD) 
 
Current land use:                                            Agricultural 
 
Future land use:                                              High-density, urban, mixed use development                         
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ATTACHMENT B 

Annexation Petition #08-01 
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ATTACHMENT C 

Annexation Map – Annexation #08-01 

 
 

 
(Back to Consent Agenda) 

 
 



 128 of 288 
 

L1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: St. Patrick’s Day Parade     

DEPARTMENT: Parks, Recreation and Public Lands 

PRESENTED BY: Mike Whitaker, Parks, Recreation and Public Lands Director 

 
PROBLEM/ISSUE STATEMENT:  The Big Sky Senior Services and Save Our Parade 
requests street closures for the annual St. Patrick’s Day Parade and street fair on Saturday, March 
15, 2008. The parade will assemble at 9:00 am, begin at 11:00 am and disband by 12:00 pm 
using the established downtown parade route. The street fair will be held on North Broadway 
between 1st Ave North and 3rd Ave North from noon to 2:00 pm.  
 
Recommended conditions of approval include, Big Sky Senior Services and Save Our Parade: 
1.  Obtaining the proper permit if alcohol will be consumed in the public right of way  
2.  Contact all businesses and make them aware of the event 
3.  Clean the area to be used and provide and empty waste cans 
4.  Notify all emergency facilities, bus lines and media at least two weeks in advance of the event 
5.  Provide and install adequate traffic barricades and signs directing motorists around closure 
6.  Provide a certificate of insurance with required liability amounts naming City of Billings as     
     additional insured 

 
ALTERNATIVES ANALYZED:   
1. Approve request to close streets for the event (recommended).   
2. Deny the street closures. 
 
FINANCIAL IMPACT:   Big Sky Senior Services and Save Our Parade requests the standard 
police support for the parade with a lead car and follow car and street cleaning if needed due to 
animals.  Police, traffic control and litter removal are to be paid for by Big Sky Senior Services 
and Save Our Parade. 

 
RECOMMENDATION 
 
Staff recommends that Council approve closure of the established downtown parade route and the 
closure of North Broadway between 1st Ave North and 3rd Ave North on Saturday, March 15, 2008, 
for the St. Patrick’s Day Parade and street fair. 
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Approved By: City Administrator ____ City Attorney___ 
 
 
ATTACHMENTS   
 
A. Letter from Big Sky Senior Services (2 pages) 
B. Special Activity Permit application (2 pages) 
C. Map (1 page) 
D. Certificate of insurance (1 page)  
E. BID Event Kit of Parts Usage Package & Business Sign Off  (3 page) 
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(Back to Consent Agenda) 
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L2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE:   Yellowstone Rimrunners Street Closures for the Shamrock Run   

DEPARTMENT: Parks, Recreation and Public Lands  

PRESENTED BY: Mike Whitaker, Parks, Recreation and Public Lands Director 

 
PROBLEM/ISSUE STATEMENT:   
The Yellowstone Rimrunners request the temporary street closures on Sunday, March 16, 2008, 
from 12:30 pm to 2:00 pm, for their annual Shamrock Run.  The route is as follows:  Beginning 
at 3rd Street West and Avenue B, go north on 3rd Street West then west onto Parkhill up to 
Nordbye, turn around and go east onto Parkhill, turning right on 3rd Street West and then ending 
at Pioneer Park. 
 
Recommended conditions of approval include Yellowstone Rimrunners: 
1. Have no alcohol consumption in the right of way 
2. Clean the area to be used and provide and empty waste cans 
3. Notify all emergency facilities, bus lines and media at least two weeks in advance of the 

event 
4. Provide and install adequate traffic barricades and signs directing motorists around closure 
5. Provide a certificate of insurance naming City of Billings as additional insured 
 
ALTERNATIVES ANALYZED:   
1. Approve request to close streets for the event (recommended) 
2. Deny the street closures 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings for this event other than 
administrative time to process the permit.  Police, traffic control and litter removal are to be paid 
for by the Yellowstone Rimrunners. 
 
RECOMMENDATION 
 
Staff recommends that Council approval the temporary closure of the streets named above. 
 
Approved By: City Administrator ____ City Attorney ___ 
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ATTACHMENTS:  

A. Letter from Yellowstone Rim Runners outlining event (1 pages) 
B. Right of Way Special Activity Permit (2 pages) 
C. Course map (1 page) 
D. Certificate of insurance (2 page)  
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(Back to Consent Agenda) 
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M 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008  
 

 
TITLE: Application Submittal and Finalization of Grant – Stop Violence Against 

Women Act (VAWA) Funds – RFP #08-05-W 

DEPARTMENT: Billings Police Department 

PRESENTED BY: Chief Rich St. John 

 
PROBLEM/ISSUE STATEMENT:  An RFP from the Montana Board of Crime Control was 
posted in late December, 2007.  We would like to pursue this subgrant for Domestic Violence 
training and continuation of the “Domestic Violence Investigator” program for the 7th year.  The 
amount for this grant totals $62,862.00.  The application is due by February 4, 2008.  Staff is 
asking Council’s approval to submit application and finalize the grant.   
 
FINANCIAL IMPACT:  This grant requires a 25% match of hard and/or soft cash.  The City of 
Billings will contribute $17,894.00, which includes a hard match of $1,600.00 and a soft match 
of $16,294.00.  The hard match will be included in the FY 09 Training budget and consists of the 
City paying $1,300 toward the instructor cost and $300 for refreshments for the training.  The 
soft match includes supervision, data analysis, and case management of the grant; cost of a 
leased vehicle, telephone cost, office space for DV Investigator; and rental of training facility for 
domestic violence investigator training.   
 
RECOMMENDATION 
 
Staff recommends Council’s approval in pursuing the Stop Violence Against Women Act fund 
grant application and when notified of its acceptance, City staff be authorized to finalize the 
grant. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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INTRODUCTION 
 
Through the cooperative efforts of the Police Department and the City Attorney’s office, a 
significant need for more intensive investigation was identified in domestic violence cases.  Once 
again, we would like to apply for the Violence Against Women grant.  In 2005 the scope of the 
grant changed from focusing solely on training, to include funds to pay for follow-up 
investigation of domestic violence cases being prosecuted through the City Attorney’s Office. 
 
This change has allowed the city prosecutors to have Billings Police Department Officers 
available specifically for domestic violence follow-up investigation and case management that 
was previously unavailable due to manpower restrictions. 
 
Grant money is requested to pay officers to work as domestic violence follow-up investigators in 
the form of overtime assignments (during their off-time).  These investigators are selected from a 
pool of volunteer officers who have previously received domestic violence training offered 
through prior “Stop Violence Against Women Act” grants funded by the Montana Board of 
Crime Control. 
 
BACKGROUND 
 
For the past six years the Billings Police Department’s Training Division has applied for the 
“Violence Against Women Act (VAWA) grant through the Board of Crime Control.  For the past 
two years this grant has included funds to pay Domestic Violence Investigators.  This addition of 
manpower has proven to be very helpful to both the victims of domestic violence as well as the 
city prosecutors.   
 
This year we would like to continue to apply for funds for both the Domestic Violence training 
as well as funding for investigators. 
 
RECOMMENDATION 
 
Staff recommends Council’s approval in pursuing the Stop Violence Against Women Act grant 
application and when notified of its acceptance, City staff be authorized to finalize the grant. 
 
 
 

 
(Back to Consent Agenda) 

 
 



 146 of 288 
 

N1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Ballpark Construction and Maintenance Fund Donations 

DEPARTMENT: Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  Various donors have made contributions for the G.O. 
Series B Debt Service Fund, the Ballpark Construction Fund, and the Ballpark Maintenance 
Fund.  Administrative Order #103 requires that all donations of more than $500 be accepted by 
the City Council. 
 
The G.O. Series B Debt Service Fund Donations totaling $465,000 are being used to offset the 
debt currently outstanding.  Total year-to-date donations are $465,000.  The donated funds for 
the construction fund totaling $250,470 will be used to offset the construction costs of the 
Ballpark that exceeded anticipated costs.  Total year-to-date donations, including current 
donations, are $315,520.  The donations to the maintenance fund totaling $14,200 will be applied 
to the Capital Maintenance Fund and will be used for future Capital Maintenance repairs on the 
Ballpark.  Total year-to-date donations, including current donations, are $35,600 with previous 
years totaling $107,409. 
 
ALTERNATIVES ANALYZED:   

• Accept the donation 
• Do not accept the donation 

 
FINANCIAL IMPACT:  The funds will be used to offset debt service, construction costs, and 
capital maintenance costs for the new Ballpark.   
 
RECOMMENDATION 
 
Staff recommends that Council accept these donations. 
  
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS:  Attachment A – Donor List 
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Attachment A

Contributor Donation Amount

Bresnan Communications 10,000.00$                    
First Interstate Bancsystem Foundation 35,000.00                      
First Interstate Bancsystems, Inc. 15,000.00                      
SFH2 LLC 5,000.00                        
Dehler Jon 400,000.00                    

465,000.00$                  

Contributor Donation Amount

Ace Electric 1,000.00$                      
Billings Mustang Boosters Assoc 1,000.00                        
Blgs Park Rec & Preservasation 5,000.00                        
Bob Smith Lincoln Mercury 500.00                           
ConocoPhillips Company 20,000.00                      
Econo Glass 500.00                           
Fisher Construction 500.00                           
Flowmark/High Tech Companies 1,000.00                        
Holland & Hart LLP 1,000.00                        
Huppert Construction Company 500.00                           
Midland Empire Chapter of CU 1,000.00                        
Montana District #1 Little League 12,000.00                      
NorthWestern Energy 2,000.00                        
Peter Yegen, Jr., Inc. 1,000.00                        
Sample Foundation 7,000.00                        
Stillwater Mining Company 6,300.00                        
Summer, McNea & Company 1,000.00                        
U S Bank 1,000.00                        
Yellowstone County 1,000.00                        
Alweis Don & Ellen 3,000.00                        
Ambuehl Marty & Brenda 2,000.00                        
Anonymous Donor 25,000.00                      
Auer David 1,000.00                        
Ballard W W & Merilyn 1,000.00                        
Barnes Les 600.00                           
Bennett James & Frankie 10,000.00                      
Brown Rockwood 1,000.00                        
Brown William & Phyllis 1,000.00                        
Buchanan Robert 1,000.00                        
Cole Bill & Anne 500.00                           
Dimich William 5,000.00                        
Dimich Tom 1,000.00                        
Dimich, Jr. Dan 2,000.00                        
Foster Milan & Cynthia 1,000.00                        
Gray Daniel & Linda 500.00                           
Hahn Woody 1,000.00                        

Total Construction Fund Donations
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Hall Rich 1,000.00                        
Harris Joel 2,500.00                        
Haughey James 500.00                           
Hedge John 1,000.00                        
Hein Tiffani & Jeremy 1,000.00                        
Henderson Barry 1,000.00                        
Henderson Brooke & Susan 10,000.00                      
Heringer Mike 500.00                           
Heringer Shawn 1,000.00                        
Heringer, Jr. Charles 5,670.00                        
Jerhoff Tim & Diane 500.00                           
Jerhoff Diane 500.00                           
Kallevig Michael 1,300.00                        
Kersich Al & Joanne 10,000.00                      
LaGaly Richard & Doris 600.00                           
MacBoyle William 1,000.00                        
McNally Jean 10,000.00                      
Miller Paul & Ann 1,000.00                        
Nelles Ralph & Audrey 25,000.00                      
Nelson John 1,000.00                        
Reichenbach Ernest & Jeanette 500.00                           
Roberts Laura 500.00                           
Sample Joseph & Miriam 50,000.00                      
Schaenen David 1,000.00                        
Schuman George & Maxine 500.00                           
Tanner G H 1,000.00                        
Van Atta Larry & Shelley 1,000.00                        
Vogel Thomas & Jeanne 1,000.00                        
Williams David 1,000.00                        
Williams Langdon 1,000.00                        
Wilson Robert 600.00                           
Winegardner A F & Jayne 1,000.00                        

254,070.00$                  

Contributor Donation Amount

Alphagraphics 1,000.00$                      
Downtown Exchange Club 1,000.00                        
Moulton, Bellingham, Longo & Mathers 1,000.00                        
National Information Systems 1,300.00                        
Sterling Savings Bank 5,000.00                        
Davies Jim & Katy 1,000.00                        
Clark Beverly 1,000.00                        
Heringer Shawn 1,000.00                        
Lapito Leo 1,000.00                        
Rosekelly Dick 1,000.00                        
Scariano Ronald 1,000.00                        
Spalding Paige 900.00                           
Spence Ralph & Tancy 1,000.00                        

17,200.00$                    

Total Construction Fund Donations

Total Maintenance Fund Donations  
 

 
(Back to Consent Agenda) 
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N2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008  
 

 
TITLE: Acceptance and Recognition of Donation to the Billings Animal Shelter 

DEPARTMENT: Police Department, Animal Shelter Division 

PRESENTED BY: Rich St. John, Chief of Police 

 
PROBLEM/ISSUE STATEMENT: On January 8, 2008 the Billings Animal Shelter received a 
$500.00 donation from the Donald and Carol Roberts Foundation in Memory of Virginia K. 
Weston Inc.  The donation has been placed in the Animal Shelter Spay and Neuter, Education, 
and General Donation Funds as instructed on the check received. City Council is now asked to 
accept and deposit this donation into the City of Billings, Animal Shelter donation accounts as 
instructed.  
 
ALTERNATIVES ANALYZED: 
• Approval and acceptance of the donation. 
• Denial and return of the donation. 

 
FINANCIAL IMPACT:   This donation to the Spay/Neuter, Education, and General accounts 
will be use to benefit our community’s animals. 
 
RECOMMENDATION 
Staff recommends City Council’s approval and acceptance of this $500 donation to the Billings 
Animal Shelter Donation accounts.  
 
Approved By: City Administrator ___ City Attorney ___ 
 
 
 
 

(Back to Consent Agenda) 
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O 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 MONDAY, FEBRUARY 11, 2008 
 

 
TITLE:  Resolution of Intention to Create SILMD 304 – Downtown Area 

(Replaces SILMD 97) 

DEPARTMENT:  Public Works Department 

PRESENTED BY: David D. Mumford, P.E., Public Works Director  

 
PROBLEM/ISSUE STATEMENT: Property owners within existing Special Improvement 
Light Maintenance District (SILMD) 97 contacted City staff to discuss lighting options within 
the downtown area. City staff met with property owners several times and subsequently 
contracted with Marvin & Associates to conduct a New Lighting District Study. Upon receipt of 
the study, City staff met with downtown property owners and discussed options. Property owners 
decided to pursue replacement of the existing NorthWestern Energy-owned district with a new 
City-owned district. They chose a complete change out of all street lights and traffic signals 
within the current SILMD 97 boundary. This would include replacement of 80 traffic signal 
poles with new poles that would support the required 250 watt streetlights. Mid-block lighting 
would be provided with three pedestrian scale lights per block. This option will provide safer 
intersection lighting and mid-block pedestrian lighting. The City would be responsible for the 
energy and maintenance of the street lights attached to the traffic signal poles. 
 
The City has traditionally created Special Improvement Lighting Maintenance Districts 
(SILMDs) to assess design, construction, energy and maintenance costs for street lighting to 
abutting property owners. Passage of the Resolution of Intent is the first step in the legal process 
of creating an SILMD. Passage of the Resolution of Intent will trigger the mailing of legal 
notices to the affected property owners and set a City Council public hearing for the district at 
the February 25, 2008, City Council meeting. 
 
ALTERNATIVES ANALYZED:  

1. Create the SILMD to provide a source of funding for design, construction, operation, and 
maintenance of the street lights. Funding will be provided through the creation of a 
Special Improvement District and bonds will be sold. 

2. Do not create the SILMD and do not install street lighting 
3. Develop another source of funding to pay for street light design, construction, energy and 

maintenance 
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FINANCIAL IMPACT: Design and construction costs are estimated to be $2.4 million and 
financing costs are estimated to be $462,000 making total costs $2,862,000. The property owners 
in the proposed district have requested the creation of a Special Improvement District to finance 
the project. Design, construction, energy, and maintenance costs for the proposed light district 
will be paid for by assessments against properties within the district. City properties within light 
districts are assessed their proportionate share of the costs for that particular district.  
 
RECOMMENDATION 
 
Staff recommends that Council pass the Resolution of Intent to create SILMD 304 and set a public 
hearing date for February 25, 2008. 
 
 
Approved By: City Administrator ____ City Attorney ___ 
 
ATTACHMENTS: 
 

A. Proposed SILMD 304 District Boundary Map  
B. Property Owner List 
C. Resolution of Intention to Create 
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ATTACHMENT A 
 

 
Proposed SILMD 304 District Boundary Map 
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RESOLUTION NO. 08-_____________ 
 

A RESOLUTION OF INTENTION TO CREATE SPECIAL 
IMPROVEMENT LIGHTING MAINTENANCE DISTRICT NO. 304 OF THE 
CITY O FBILLINGS, MONTANA, FOR THE PURPOSE OF PROVIDING 
DESIGN, CONSTRUCTION, ENERGY AND MAINTENANCE FOR 
STREET LIGHTS, DESIGNATING THE NUMBER OF SAID DISTRICT, 
DESCRIBING THE BOUNDARIES THEREOF, STATING THE GENERAL 
CHARACTER OF THE IMPROVEMENTS TO BE MADE, ESTABLISHING 
THE ESTIMATE OF THE COST OF DESIGN, CONSTRUCTION, 
ADMINISTRATION, ENERGY AND MAINTENANCE  OF SUCH LIGHTS 
AND SUPPLYING ELECTRICAL CURRENT THEREFOR FOR THE 
FIRST YEAR, THE PROPORTION OF THE COST TO BE ASSESSED 
AGAINST THE ABUTTING PROPERTY, AND THE METHOD OF 
ASSESSMENT OF SAID COST. 

 
 WHEREAS, the City Council of Billings, Montana, has determined that the public 

interest and convenience require the creation of a Special Improvement Lighting 

Maintenance District as hereinafter provided; 

 NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 

OF BILLINGS, MONTANA: 

SECTION 1: 

 That the public interest and convenience require, and it is deemed necessary, to 

create a Special Improvement Lighting Maintenance District for the purpose of installing 

new street lights and securing and providing energy and maintenance for new street 

lights for lighting said district; and the intention of said City Council to create such a 

district, hereinafter more particularly described, is hereby declared. 

SECTION 2: 

 That said district shall be known and designated as “Special Improvement 

Lighting Maintenance District No. 304” hereinafter called the District, and the 

boundaries of the District are hereby declared to include: All lots, parcels and pieces of 
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land in downtown Billings as shown on the map designated at Attachment A and listed 

on the property owner list designated as Attachment B both of which are attached 

hereto.  

SECTION 3: 

 That the City of Billings, Montana, hereby finds, determines and declares that 

each of the lots, blocks, pieces and parcels of land situated along and within the 

boundaries of the District, will be especially benefited and affected by said 

improvements, and that all of the property included within the District is hereby declared 

to be the property to be assessed for the costs and expense of designing and 

constructing the street lights and obtaining the streets lights, electrical energy, and 

maintenance of said street lights. 

SECTION 4: 

 That the general character of the improvements to be made in the District is 

hereby declared to be as follows: The provision of designing, constructing, energy and 

maintenance for street lighting facilities along and upon portions of the streets and 

avenues within the boundaries of the District consisting of 220 luminaires. All luminaries 

will be mounted on poles served by underground wiring. The City of Billings, Montana 

shall own and install said lighting units. 

SECTION 5: 

 That the City of Billings intends to construct the new lighting facilities and sell 

bonds in the amount of Two Million Four Hundred Fifty Thousand ($2,450,000) to pay 

for the design, construction and administration costs of the district. The bonds will be 

issued in accordance with 7-12-4342 MCA and will be paid off over a period of fifteen 
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(15) years through annual assessments to property owners within the district. Each lot, 

parcel, or piece of land within the district shall be assessed for that portion of the bond 

retirement costs which its area bears to the area of the entire district, exclusive of 

streets, avenues, alleys, and public places. The assessment rate, exclusive of interest 

charges, is estimated at $1.39 per square foot of assessable area, with a total estimated 

cost per tax parcel as show in Exhibit B attached hereto.  

SECTION 6: 

 That the entire cost of maintenance and electrical energy for the District shall be 

paid by an annual assessment against the property in the District; that annually, 

pursuant to MCA 7-12-4332, the City Council shall adopt a resolution estimating the 

cost of maintaining said lights including a reserve, and furnishing electrical current and 

assessing all of said property within said District for the annual costs; that all monies 

derived from the collection of such assessments shall be paid into a fund to be known 

as “Special Lighting Maintenance District No. 304 Maintenance Fund,” and warrants 

shall be drawn on said fund for the payment of such costs of maintaining such lights and 

supplying electrical current therefor. 

SECTION 7: 

 That the City of Billings intends to establish the approximate contract rate for 

supplying electrical energy and maintenance as follows: $230 per luminaries unit per 

year. 

 The estimate of the cost of energy and maintenance for the District per year, 

including a 10% administrative fee and a 5% delinquency reserve, is the sum of 

$50,600 that the entire cost shall be paid by the owners of the property within said 
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District, with each lot, parcel or piece of land within the District to be assessed for that 

portion of the whole cost which its assessable area bears to the assessable area of the 

entire District, exclusive of streets, avenues, alleys, and public places. Due to the 

difference in the time the lighting service starts and the time assessments can be levied, 

the first assessment may cover a period of operation of the District shorter or greater 

than one year. 

SECTION 8: 

 That the 25th day of February, 2008, at 6:30 o’clock p.m., at the Council 

Chambers of the City Hall in said City, the City Council intends to create such Special 

Improvement Lighting Maintenance District No. 304 and will hear objections and 

protests against the proposed improvements and the extent and creation of such District 

to be assessed, or any matter pertaining thereto, at said time and place, by any person, 

firm, or corporation who has filed a written protest with the City Clerk of the City of 

Billings within fifteen (15) days after the date on which the Notice of the passage of this 

Resolution of Intention is mailed to the property owners affected and published in “The 

Billings Times.” 

SECTION 9: 

 That the City Clerk is hereby authorized and directed to publish a copy of the 

Notice of the passage of this Resolution in The Billings Times, a weekly newspaper 

published and circulated in the City of Billings, Montana, and to send a copy of said 

Notice to the owners of all the lots, blocks, pieces or parcels of land included within the 

boundaries of said Special Improvement Lighting Maintenance District No. 304. Said 

Notice is to be published and mailed on the same date. 
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 Passed by the CITY Council and APPROVED this 11th day of February, 2008. 

 CITY OF BILLINGS  

 

 By:   
 Ron Tussing, Mayor 

ATTEST: 

By:   
 Cari Martin, City Clerk 

 

 
(Back to Consent Agenda) 
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P 
AGENDA ITEM:  REVISED ITEM P 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Resolution Extending Cable Television Franchise Agreement 

DEPARTMENT: City Administrator’s Office 

PRESENTED BY: Tina Volek, City Administrator 

 
PROBLEM/ISSUE STATEMENT:   The City of Billings and Bresnan Communications, LLC, 
are negotiating a 5-year, non-exclusive television franchise agreement.  A previous, 19-year 
agreement was scheduled to expire on Dec. 17, 2007, but the Council granted a 60-day extension 
on Dec.10, 2007.  The onset of negotiations had been delayed by new Federal Communications 
Commission rules on franchises that required input from a specialized legal firm in Washington, 
D.C.   A second, 90-day extension is needed to complete the adoption process for the new 
ordinance and franchise agreement, and to allow 30 days for it to go into effect. 
 
ALTERNATIVES ANALYZED:     

• Approve the resolution extending the current franchise agreement; 
• Amend the resolution; 
• Do not approve the resolution extending the franchise agreement, which could affect 

cable service and revenue. 
 
FINANCIAL IMPACT:  The City receives an annual franchise fee of 5% of the annual gross 
revenues of the local Bresnan operation, which is the maximum amount allowed under Federal 
law.  For Fiscal Year 2007, the franchise fee was $890,569, which is a planned revenue in the 
General Fund.   
 
RECOMMENDATION 
 
Approve the resolution extending the current franchise agreement. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
Attachments: 
A:  Resolution  
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AMENDMENT TO AND EXTENSION OF CABLE TELEVISION 
FRANCHISE TRANSFER AGREEMENT 

 
 

This Agreement to Amend and Extend the terms of the current Cable Television 
Franchise is made this 11th day of February, 2008, by and between the City of Billings, Montana, 
a municipal corporation (“City”) and Bresnan Communications, LLC, a Delaware Limited 
Liability Company (“Bresnan”). 
 
                                                        RECITALS 
 

WHEREAS the City  Council of the City of Billings previously approved a Transfer 
Agreement issuing a  non-exclusive Cable Television Franchise to Bresnan Communications, 
LLC through Resolution No. 03-17956;  and  
 

WHEREAS the City of Billings and Bresnan Communications, Inc. are currently 
negotiating a renewal of the existing Cable Television Franchise; and 

 
WHEREAS the parties desire to continue the existing Cable Television Franchise which 

expired on December 17, 2007; and 
 
WHEREAS the City of Billings and Bresnan Communications previously extended the 

Cable Television Franchise on December 11, 2007, but additional time is now required to 
complete the process; and   
 

WHEREAS a Ninety (90) day extension of the current Franchise Agreement is in the 
best interests of the City, the public and Bresnan to allow modifications of the current Franchise 
Agreement to be completed. 
 

NOW, THEREFORE, THE PARTIES DO HEREBY AGREE AS FOLLOWS: 
 

1.  That the current Transfer Agreement dated February 24, 2003, attached hereto 
as Exhibit “A” between the City and Bresnan, is hereby extended for a Ninety (90) day period of 
time up to and including May 12, 2008. 
 

2.  All other terms, conditions and obligations of such Transfer Agreement and the 
current Cable Television Franchise dated October 17, 1988, granted to and transferred to several 
predecessors of Bresnan shall remain in full force and effect during this extension of time. 
 

Agreed to this 11th day of February, 2008. 
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      CITY OF BILLINGS 
 
 
          By:_________________________________ 
      Mayor Ron Tussing 
 
 
ATTEST: 
 
 
___________________________ 
Billings City Clerk 
 
          Bresnan Communications, LLC 
          By: Bresnan Communications, Inc., its Manager 
 
 
          By: _________________________________ 
          Title:________________________________ 
 
APPROVED AS TO FORM: 
 
 
_____________________________ 
Billings City Attorney 
 
 
 
 
 
 

(Back to Consent Agenda) 
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Q 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008      
 

 
TITLE: Zone Change #827, 2nd Reading of Ordinance 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Lora Mattox, AICP, Neighborhood Planner 

 
PROBLEM/ISSUE STATEMENT:  This is a zone change request from Residential-9600 (R-
96) to Residential-7000 (R-70) on a 44,644 square foot property located in the Billings Heights 
north of Saturn Place.  The property is proposed as the Eagle View Subdivision.  Dorn Property 
LLC, owner and Engineering, Inc., agent.  The Zoning Commission conducted a public hearing 
on December 4, 2007. It is forwarding a recommendation of approval on a 3-0 vote.   
 
The City Council conducted a public hearing on this application on January 14, 2008.  There was 
no testimony during the public hearing.  Councilmember Stevens motioned to postpone this 
application for 2 weeks (January 28, 2008), to allow the applicant to conduct another 
neighborhood meeting on the proposal within the Heights neighborhood.  There was concern that 
since the initial neighborhood meeting was not held in the neighborhood, neighbors did not have 
an opportunity to comment.  The motion to postpone was passed on a 10-0 vote.   
 
At the January 28, 2008 council meeting, the council conducted a public hearing on the zone 
change request.  Rhonda Moore, who resides at 1731 St. Andrews Drive, spoke against the 
request.  Ms. Moore was the previous owner of the subject property and stated that it was her 
understanding that the property would not change zoning and perhaps be retained as green space.   
Rick Dorn, the developer and current owner of the tract stated that he intends to complete this 
area in relationship to the Eagle Ridge Subdivision directly south.  Mr. Dorn contacted the 
owners of the tract north of the subject to inquire the interest in future development of that tract 
and the potential for a road connection to about Venus Circle to the north.  The current owners 
are not interested in development of the property at this time.  The public hearing was closed and 
on a vote of 10-0, the City Council voted to approve the zone change request on first reading.   
    
ALTERNATIVES ANALYZED:  State law, MCA 76-2-304, requires that all zone changes be 
reviewed in accordance with 12 criteria.  Using the 12 criteria to determine the appropriateness 
of the zone change request, the City Council may: 
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1.  Approve the zone change as requested 
2.  Deny the zone change as requested 
3.  Approve the zone change as recommended by the Zoning Commission 
4.  Allow withdrawal of the application 
5.  Delay action for up to thirty (30) days 
 
FINANCIAL IMPACT:  The proposed zone change would facilitate the development of the 
property which would increase the City’s tax revenue on the parcel. 
  
RECOMMENDATION 
The Zoning Commission is forwarding a recommendation of approval of Zone Change #827 to 
the City Council and adoption of the 12 Zoning Commission Determinations on a 3-0 vote. 
 
Approved by:  _____ City Administrator _____ City Attorney 
 
ATTACHMENT: 
A:   Ordinance 
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ORDINANCE NO. 08- 

AN ORDINANCE AMENDING THE ZONE CLASSIFICATION 
FOR Tract 1-B-1 of Certificate of Survey 1132, containing 
approximately 44,644 square feet or 1.02 acres.  

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Sections 27-302 and 
27-1502, BMCC, provide for amendment to the City Zoning Map from time to time.  The 
City Zoning Commission and staff have reviewed the proposed zoning for the real 
property hereinafter described.  The Zoning Commission and staff have considered the 
twelve (12) criteria required by Title 76, Chapter 2, Part 3, MCA.  The recommendations 
of the Zoning Commission and staff have been submitted to the City Council, and the 
City Council, in due deliberation, has considered the twelve (12) criteria required by 
state law.   
 

2.     DESCRIPTION.  A tract of land known as Tract 1-B-1 of Certificate of Survey 
1132, containing approximately 44,644 square feet or 1.02 acres and is presently zoned 
Residential 9,600 and is shown on the official zoning maps within this zone. 
 
 3. ZONE AMENDMENT.  The official zoning map is hereby amended and 
the zoning for the above described parcel is hereby changed from Residential 9,600 
to Residential 7,000 and from the effective date of this ordinance, shall be subject to all 
the rules and regulations pertaining to Residential 7,000 as set out in the Billings, 
Montana City Code. 
  
 4. REPEALER. All ordinances or parts of ordinances in conflict herewith are 
hereby repealed. 
 
 5. EFFECTIVE DATE. This ordinance shall be effective from and after final 
passage and as provided by law. 
 
 PASSED by the City Council on first reading January 28, 2008.  
 
 PASSED, ADOPTED AND APPROVED on second reading February 11, 2008. 
 
      CITY OF BILLINGS: 
 
      BY:       
            Ron Tussing, Mayor 
ATTEST: 
BY:        
      City Clerk 
ZC #827 

(Back to Consent Agenda)



 171 of 288 
 

R 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008      
 

 
TITLE: Zone Change #830, 2nd Reading of Ordinance  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Aura Lindstrand, Planner II  

 
PROBLEM/ISSUE STATEMENT:  The applicant is requesting a zone change from 
Residential 7,000 (R-70) to Residential 6,000 (R-60) on a 15,000 square foot vacant parcel of 
land.  The subject property is legally described as the North Fraction 100 ft by 150 ft in Block 
305, Billings, 1st Addition, and Sunnyside Subdivision, 3rd Filing, and is located on the southwest 
corner of the intersection of North 22nd Street and 10th Avenue North.  The applicant is proposing 
to construct two duplexes on the subject property.  The owner and applicant is Steve Kerns.  The 
City Council held a public hearing and approved the first reading of the zone change on a vote of 
10-0 on January 28, 2008.   
 
ALTERNATIVES ANALYZED:  State law at MCA 76-2-304 requires that all zone changes be 
reviewed in accordance with 12 criteria.  Using the 12 criteria to determine the appropriateness 
of the zone change request, the City Council may: 
1.  Approve the zone change request 
2.  Deny the zone change request 
3.  Allow withdrawal of the application 
4.  Delay action for up to thirty (30) days 
 
FINANCIAL IMPACT:  If the zone change is approved, future development of the property 
could increase the City’s tax base. 
 
RECOMMENDATION 
The Zoning Commission, on a 5-0 vote, recommends that the City Council approve Zone 
Change #830 and adopt the determinations of the 12 criteria.   
 
Approved by:  _____ City Administrator _____ City Attorney 
 
ATTACHMENT: 
 
A:   Ordinance 
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ORDINANCE NO. 08- 

 
AN ORDINANCE AMENDING THE ZONE CLASSIFICATION FOR 

The North Fraction 100 ft by 150 ft in Block 305 Billings, 1st Addition, and Sunnyside 
Subdivision, 3rd Filing, containing approximately 15,000 square feet 

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 
 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Sections 27-302 and 
27-1502, BMCC, provide for amendment to the City Zoning Map from time to time.  The 
City Zoning Commission and staff have reviewed the proposed zoning for the real 
property hereinafter described.  The Zoning Commission and staff have considered the 
twelve (12) criteria required by Title 76, Chapter 2, Part 3, MCA.  The recommendations 
of the Zoning Commission and staff have been submitted to the City Council, and the 
City Council, in due deliberation, has considered the twelve (12) criteria required by 
state law.   
 

2.     DESCRIPTION.  A tract of land known as The North Fraction 100 ft by 150 
ft in Block 305 Billings, 1st Addition, and Sunnyside Subdivision, 3rd Filing, containing 
approximately 15,000 square feet and is presently zoned Residential 7000 and is shown 
on the official zoning maps within this zone. 
 
 3. ZONE AMENDMENT.   The official zoning map is hereby amended 
and the zoning for the above described parcel is hereby changed from Residential 
7000 to Residential 6000 and from the effective date of this ordinance, shall be subject 
to all the rules and regulations pertaining to Residential 6000 as set out in the Billings, 
Montana City Code. 
  
 4. REPEALER. All ordinances or parts of ordinances in conflict herewith are 
hereby repealed. 
 
 5. EFFECTIVE DATE. This ordinance shall be effective from and after final 
passage and as provided by law. 
 
 PASSED by the City Council on first reading January 28, 2008.  
 
 PASSED, ADOPTED AND APPROVED on second reading February 11, 2008. 
       

CITY OF BILLINGS: 
 
      BY:       
            Ron Tussing, Mayor 
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ATTEST: 
 
BY:             
      City Clerk 
 
ZC #830 
 
 

 
(Back to Consent Agenda) 



 174 of 288 
 

S 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE:                        Second Reading of an Ordinance expanding Ward IV:  Annexation #07-19  

DEPARTMENT: Planning and Community Services  

PRESENTED BY: Juliet Spalding, AICP, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On December 10, 2007, the City Council approved the 
annexation of a portion of Rimrock Road right-of-way (Annexation #07-19) containing 6.832 
acres. The property is located west of 62nd Street West to just east of 70th Street West. The City 
requested the annexation, as it owns 6.2 acres of the property and has a beneficial interest in the 
remaining 0.6 acres that is a County road easement with City utilities within it.  After 
annexation, the property must be added to one of the City’s election wards.  The first reading and 
public hearing on the ordinance to add the property to Ward IV was held on December 17, 2007.  
The second reading of the ordinance is scheduled for Council action on February 11, 2008. 
 
FINANCIAL IMPACT:  There are no direct financial impacts if this ordinance is approved. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the second reading of this ordinance that adds 
this property to City Ward IV. 
 
 
 
Approved by:  City Administrator _____   City Attorney _____ 
 
 
 
ATTACHMENT 

A. Ward Ordinance and Exhibit A 
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ORDINANCE NO. 08-_____ 
 

AN ORDINANCE OF THE CITY OF BILLINGS, AMENDING BILLINGS 
MUNICIPAL CODE, CHAPTER 11, ELECTIONS, IN PARTICULAR, 
SECTION 11-102(c), WARD BOUNDARIES; AND CHANGING THE 
WARD BOUNDARIES ESTABLISHED THEREIN BY ADDING 
CERTAIN NEWLY ANNEXED REAL  PROPERTY TO WARD IV 
PROVIDING FOR CERTIFICATION AND REPEALING OF ALL 
ORDINANCES AND RESOLUTIONS INCONSISTENT THEREWITH. 

 
 
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, MONTANA: 
 

1.  AMENDMENT.  Pursuant to Billings Municipal Code, Section 11-102(c) and the 
State Law, Billings Municipal Code, Section 11-102(c) Ward Boundaries is 
hereby amended by adding to the following designated Ward the following 
described real property: 

 
A tract of land situated in the S1/2 of Section 25, T.1N., R.24E., the N1/2 of Section 36, 
T.1N., R.24E., the SW1/4 of Section 30 T.1N., R.25E., and the NW1/4 of Section 31, 
T.1N., R.25E., P.M.M., Yellowstone County, Montana, 
 
A portion of Yellowstone County road easement for Rimrock Road also described as a 
portion of County Road Petition Number 167, filed November 10, 1908, Declared a 
County Road December 29, 1908, more particularly described as: 
 
Basis of bearings: Certificate of Survey No. 2465, Recorded October 1, 1987, Under 
Document No. 1458714, Records of Yellowstone County, Montana, 
 
Commencing at the southeast corner of said Section 25; thence N 00°00’04” W a 
distance of 30.00 feet to the True Point of Beginning; thence S 89°29’28” W being 30.0 
feet parallel to the south section line of said Section 25 for a distance of 2673.17 feet; 
thence S 89°44’27” W and continuing parallel to the south section line of said Section 
25 for a distance of 2256.22 feet to the southeast corner of Tract 2A, Amended Tracts 2 
and 3, Certificate of Survey No. 2465, Recorded September 16, 1996, Under Document 
No. 1845641, Records of Yellowstone County Montana; thence south for a distance of 
60.00 feet to a point on a line perpendicular to the south section line of said Section 25, 
said south section line being also the north section line of said Section 36; thence 
easterly and 30.0 feet parallel to the north section line of said Section 36 for an 
approximate distance of 944.7 feet to the northwest corner of Lot 14, Sunny Cove Fruit 
Farms, Recorded April 27, 1910, Under Document No. 21540, Records of Yellowstone 
County, Montana; thence easterly and continuing parallel to the north section line of 
said Section 36 for an approximate distance of 3985.4 feet to a point on the west 
section line of said Section 31; thence easterly and 30.0 feet parallel to the north 
section line of said Section 31 for a distance of 30.0 feet to the northwest corner of Lot 
8 of said Sunny Cove Fruit Farms; thence north for a distance of 60.00 feet to a point 
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on a line perpendicular to the north section line of said Section 31, said north section 
line being also the south section line of said Section 30; thence westerly and parallel to 
the south section line of said Section 30 for a distance of 30.0 feet to the Point of 
Beginning. 
 
Containing 6.832 gross acres, more or less. 
 (# 07-19) See Exhibit “A” Attached 

 
2. CERTIFICATION.  Pursuant to M.C.A. Section 13-3-103, the above change and 

alteration is hereby certified to the election administrator by the City Council, and 
the City Administrator or his designee is hereby directed to certify the changes 
and alterations and to deliver a map showing the boundaries of the ward, the 
streets, avenues and alleys by name and the ward by number, to the election 
administrator not more than ten (10) days after the effective date of this 
ordinance. 

 
3. REPEALER.  All other ordinances, sections of the Billings Municipal Code and 

ordinances inconsistent herewith are hereby repealed. 
 
PASSED by the City Council on the first reading this 17th day of December, 2007. 
 
PASSED by the City Council on the second reading this 11th day of February, 2008. 
     
 

 
THE CITY OF BILLINGS: 

 
 
      ______________________________ 
      Ron Tussing, MAYOR 
ATTEST: 
 
 
BY:__________________________ 

CITY CLERK 
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(Back to Consent Agenda) 
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T 
AGENDA ITEM: 

 
 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Preliminary Subsequent Minor Plat of Amended Lot 5, Block 1, Shiloh 

Crossing Subdivision 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Aura Lindstrand, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On December 17, 2008, the subdivider applied for 
preliminary subsequent minor plat approval of Amended Lot 5, Block 1, Shiloh Crossing 
Subdivision, which contains five lots on approximately 12.83 acres for commercial development.  
The subject property is located on the southeast corner of the intersection of Shiloh Road and 
King Avenue West.  The owner is Shiloh Crossing, LLC, and Engineering, Inc. is the agent.  The 
subject property is currently under construction and is zoned Entryway Light Industrial (ELI).  A 
concurrent zone change to Controlled Industrial (CI) has been submitted for the subject property 
and will be heard by the Zoning Commission on February 5, 2008, and the City Council on 
February 25, 2008.  The pending zone change will not affect the layout of the proposed 
subdivision.  
   
ALTERNATIVES ANALYZED:  In accordance with state law, the City Council has 35 
working days to act upon this subsequent minor plat; the 35 working day review period for the 
proposed plat ends on February 7, 2008.  On January 10, 2008, the subdivider submitted a time 
extension of the review period to allow this subdivision to go before the Council on February 11, 
2008.  State and City subdivision regulations also require that preliminary plats be reviewed 
using specific criteria, as stated within this report.  The City may not unreasonably restrict an 
owner’s ability to develop land if the subdivider provides evidence that any identified adverse 
effects can be mitigated.  Within the 35 day review period, the City Council is required to:  
 

1. Approve; 
2. Conditionally Approve;  or 
3. Deny the Preliminary Plat 

 
FINANCIAL IMPACT:   Should the City Council approve the preliminary plat, the subject 
property may further develop under private ownership, resulting in additional tax revenues.   



 179 of 288 
 

 
RECOMMENDATION 
Staff recommends the City Council conditionally approve the preliminary minor plat of 
Amended Lot 5, Block 1, Shiloh Crossing Subdivision and adopt the Findings of Fact as 
presented in the staff report. 
 
Approved by:  City Administrator _____  City Attorney _____ 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Site Photographs 
C. Findings of Fact  
D. Mayor’s Approval Letter 
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INTRODUCTION  
On December 17, 2008, the subdivider applied for preliminary subsequent minor plat approval of 
Amended Lot 5, Block 1, Shiloh Crossing Subdivision, which contains five lots on 
approximately 12.83 acres for commercial development.  The subject property is located on the 
southeast corner of the intersection of Shiloh Road and King Avenue West.  The owner is Shiloh 
Crossing, LLC, and Engineering, Inc. is the agent.  The subject property is currently under 
construction and is zoned ELI.  A concurrent zone change to CI has been submitted for the 
subject property and will be heard by the Zoning Commission on February 5, 2008, and the City 
Council on February 25, 2008.  The pending zone change will not affect the layout of the 
proposed subdivision.  
 
PROCEDURAL HISTORY 

• On December 6, 2007, a pre-application meeting was conducted regarding the proposed 
5-lot subsequent minor subdivision. 

• On December 17, 2007, an application for a preliminary subsequent minor subdivision 
was submitted to the Planning Division. 

• On January 10, 2008, a time extension was submitted to the Planning Division to permit 
this subdivision to go before Council at the February 11, 2008, meeting instead of the 
originally scheduled January 28, 2008, City Council meeting. 

• On February 11, 2008, the City Council will vote to approve, conditionally approve, or 
deny the preliminary plat for the proposed subsequent minor subdivision. 

 
BACKGROUND 
General location:  Southeast corner of the intersection of Shiloh Road 

and King Avenue West 
 
Legal Description:   Lot 5, Block 1, Shiloh Crossing Subdivision 
 
Subdivider/Owner: Shiloh Crossing, LLC 
 
Engineer and Surveyor: Engineering, Inc. 
 
Existing Zoning: ELI 
 
Existing land use: Vacant 
 
Proposed land use: Commercial Shopping Center 
 
Gross area:     12.83 acres 
 
Net area:     12.83 acres 
 
Proposed number of lots:   5 
 
Lot size:     Max: 5.28 acres     
     Min.: 1.51 acres  
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Parkland requirements: A parkland dedication is not required, as this is a 

commercial minor subdivision. 
 
ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potential negative 
effects of the subdivision. When negative effects are identified it is the subdivider’s 
responsibility to mitigate those effects.  Various City departments have reviewed this application 
and provided input on effects and mitigation.  The Planning Division develops and recommends 
conditions of approval that are based on departmental comments.  The Findings of Fact, which 
are presented as an attachment, discuss the potential negative impacts of the subdivision and the 
following conditions of approval are recommended as measures to further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to reasonably 
minimize potential adverse impacts identified within the Findings of Fact:   

 
1. To ensure the provision of easements and minimize effects on public health and safety, the 

subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
2. To minimize effects on local services, the subdivider shall provide centralized delivery 

boxes with sufficient pullouts to accommodate a mail carrier vehicle.  The location of the 
boxes shall be reviewed and approved by the post office.  (Recommended by the United 
States Postal Service) 

 
3. To minimize effects on local services, references to Lot 5 shall be amended in the SIA 

where required.  Section VI.B of the SIA shall be amended to state that the lift station is 
on lot 5E, instead of Lot 5B.  (Recommended by City-County Planning) 

 
4. To comply with local subdivision regulations, the reciprocal access easement depicted 

shall be removed from the face of the plat.  (Recommended by City-County Planning)  
 

5. Minor changes may be made in the SIA and final documents, as requested by the 
Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
6. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
VARIANCES REQUESTED 
There are no variances requested, however, a variance to permit a multi-use trail in lieu of 
sidewalks, where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides 
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of internal subdivision streets was approved by the Council with Shiloh Crossing Subdivision on 
September 10, 2007.   
 
STAKEHOLDERS 
A public hearing is not scheduled for the City Council meeting; however nearby 
property/business owners may attend the City Council meeting.  The Planning Division has 
received no public comments or questions regarding the proposed subdivision.   
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the 2005 Transportation Plan Update, and Heritage Trail 
Plan are discussed within the Findings of Fact. 
 
RECOMMENDATION 
Staff recommends the City Council conditionally approve the preliminary minor plat of 
Amended Lot 5, Block 1, Shiloh Crossing Subdivision and adopt the Findings of Fact as 
presented in the staff report. 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Site Photographs 
C. Findings of Fact  
D. Mayor’s Approval Letter 
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ATTACHMENT A 
Preliminary Plat of Amended Lot 5, Block 1, Shiloh Crossing Subdivision 
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ATTACHMENT B 
Site Photographs 

 

 
Figure 1:  View east toward subject property from Shiloh Road 

 

 
Figure 2:  View west from King Avenue toward its intersection with Shiloh Road.  The subject 
property is located south (left) in the photo. 
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Figure 3:  View southeast toward the subject property from the corner of the intersection of 
Shiloh Road and King Avenue West. 
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ATTACHMENT C 
           Findings of Fact 

Staff is forwarding the recommended Findings of Fact for the preliminary subsequent minor plat 
of Amended Lot 5, Block 1, Shiloh Crossing Subdivision for review and approval by the City 
Council.  These findings are based on the preliminary plat application and supplemental 
documents and address the review criteria required by the Montana Subdivision and Platting Act 
(76-3-608, MCA) and the City of Billings Subdivision Regulations (23-303(H)(2), BMCC). 
 
A.  What are the effects on agriculture, local services, the natural environment, wildlife and 
wildlife habitat and public health, safety and welfare? (76-3-608 (3)(a), MCA) (23-
302(H)(2), BMCC) 
 
1.  Effect on agriculture and agricultural water user facilities 
The proposed subdivision should have no effect on agriculture or agricultural water user 
facilities.  The subject property is not currently used for agriculture and no irrigation facilities are 
located on the subject property.  The BBWA canal is located along the southern boundary of the 
subdivision and is located within its own deeded parcel.   
 
2.  Effect on local services 

a. Utilities –Water to the subject property will be extended from the 12-inch main line in 
Shiloh Road and the 16-inch main line in King Avenue West.  The SIA does specify that 
the 12-inch main will be extended along Shiloh Road to the south property line of Shiloh 
Crossing at the time of the Shiloh Road reconstruction.  An internal water main will be 
installed during Phase I of construction through a private contract, as specified within the 
SIA. 

  
A 27-inch sanitary sewer main exists in King Avenue at the northwest corner of the 
subdivision.  The SIA specifies that the subdivision will be served by the 2008 extension 
of the 27-inch main east along King Avenue to a lift station located on Lot 5B.  The lift 
station is actually depicted on the plat in the northeast on Lot 5E.  Condition #3 requires 
this location be amended within the SIA, as well as references to previous Lot 5 of the 
subdivision.   

 
b. Stormwater – There is no storm drain system available to this area at this time, therefore, 

stormwater will be handled through a combination of onsite surface flow on streets and 
parking lots with collection through a network of basins, inlets, and piping.  Discharge of the 
stormwater will be in the existing gravel pit pond on the site.  Storm drainage for King 
Avenue West adjacent to the proposed subdivision will be accomplished in the future once 
the drain is extended from 31st Street West as part of a 2008 reconstruction process.  Storm 
drainage for Shiloh Road adjacent to the proposed subdivision is currently handled by 
borrow ditches to Hogan’s Slough and the Shiloh Drain.  An upgrade of this drainage 
system will occur in 2009, as part of a Montana Department of Transportation 
reconstruction.   As specified in the submitted SIA, onsite storm drainage shall comply with 
the criteria set forth by the City of Billings Stormwater Management Manual and will be 
subject to review and approval by the Engineering Department.   
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c. Solid waste - The City of Billings will provide solid waste collection and disposal.  The 
City’s landfill has adequate capacity for this waste. 

 
d. Streets – Access to the proposed lots will be via internal private subdivision streets from 

King Avenue West and Shiloh Road.  As specified in the SIA, the subdivider is 
proposing a 65-foot wide shared access on King Avenue West to allow for the 
roundabout on the common lot line between Lots 1 and 5.  There are also two additional 
40-foot wide right-in/right-out approaches along King Avenue West.   

 
There are two main accesses proposed on Shiloh Road, as specified within the SIA.  The 
Shiloh Road accesses have been included in the Shiloh Road reconstruction project.  
Shiloh Crossing Boulevard is the major internal street and will be constructed to city 
standards.  A reciprocal access easement document was submitted for the shared 
driveways and parking lots for the commercial development.  The plat depicts the 
easements crossing and splitting proposed Lot 5E of the subdivision.  Pursuant to Section 
23-404.D, BMCC, no single lot may be divided by a public road, alley, or access 
easement.  Since the depicted street is a private easement outlined within the Reciprocal 
Access Easement document, it is not necessary that it be shown on the plat.  Therefore, to 
comply with the subdivision regulations, Condition #4 requires the reciprocal access 
easement be removed from the face of the plat.      

 
A variance to permit a multi-use trail in lieu of sidewalks, where Section 23-406.B.13, 
BMCC, requires boulevard style sidewalks on both sides of internal subdivision streets 
was approved with the Shiloh Crossing Subdivision by the City Council on September 
10, 2007.  The subdivider is proposing to provide a multi-use trail within the subdivision 
instead of standard sidewalks.  This will provide for easy access through the site, as it 
will be constructed to interconnect all commercial buildings and parking lots on the site  

 
A Traffic Accessibility Study was submitted with Shiloh Crossing Subdivision and all 
necessary traffic control devices will be as outlined within the study and approved by the 
City of Billings during construction.  All improvements have been specified within the 
SIA. 

 
e. Emergency services - The Billings Police and Fire Departments will respond to 

emergencies within the proposed subdivision.  The nearest fire station is located at 604 
South 24th Street West (Station #5).   

 
f. Mail Delivery  - The United States Postal Service is requesting that the applicant provide 

centralized delivery for the proposed subdivision.  The mailboxes should have adequate 
room for a mail carrier to pull off for mail distribution and access, as required by 
Condition #2.  As specified within the SIA, a centralized delivery location shall be 
provided on proposed Lot 5D.  This location of the mail boxes shall be reviewed and 
approved by the post office.    

 
3.  Effect on the natural environment 
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A geotechnical study was submitted with this application and has been determined sufficient by 
the Building Official.  Once the building locations and sizes are finalized, further geotechnical 
studies will be required to determine specific design level geotechnical recommendations. 
 
4.  Effect on wildlife and wildlife habitat 
The proposed subdivision should not affect wildlife or habitat.  There are no known endangered 
or threatened species on the property.  However, a statement has been added to the SIA, that lot 
owners should be aware that interactions with wildlife could occur and that any damage to 
property is the lot owner’s responsibility.  
 
5.  Effect on the public health, safety and welfare  
The subdivision should not negatively affect public health or safety.  The subject property is not 
within a mapped floodway or flood zone.  There are no obvious threats to public health, safety or 
welfare. 
 
B.  Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC) 
 
An Environmental Assessment is not required, as this is a commercial minor plat. 
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 Growth 
Policy, the Urban Area 2000 Transportation Plan and the Heritage Trail Plan? (23-301, 
BMCC) 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 

 
• Predictable land use decisions that are consistent with neighborhood character and 

land use patterns. (Land Use Element Goal, Page 5) 
 

The proposed subdivision is consistent with the surrounding commercial and multi-
family uses. 
 

• New developments that are sensitive to and compatible with the character of adjacent 
City neighborhoods and County townsites.  (Land Use Element Goal, Page 6) 

 
The subject property is compatible with the commercial development within Montana 
Sapphire Subdivision to the west and the proposed commercial development to the 
northwest. 
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The subdivision is inconsistent with the following goal of the 2003 Growth Policy: 
 

• Contiguous development focused in and around existing population centers separated 
by open space. (Land Use Element Goal, Page 6) 

 
While the subject property is surrounded by annexed portions of the City and 
developing parcels, the property is not located within an area surrounded by an 
existing population center and could be considered sprawl.     
 

 2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision adheres to the goals and objectives of the 2005 Transportation Plan 
Update and preserves the street network and street hierarchy specified within the plan. 
 
3.  Heritage Trail Plan 
A Heritage Trail corridor is identified on the west side of Shiloh Road, Hogan’s Slough, and 
along the BBWA canal.  An easement for a segment of trail has been depicted on the north side 
of the BBWA canal.  No improvements are proposed at this time.  The subdivider is proposing 
an internal multi-purpose trail within the entire Shiloh Crossing Subdivision for connectivity to 
the proposed parking lots and commercial buildings.   
 
4.  West Billings Plan 
The proposed subdivision satisfies the following policies of the West Billings Plan: 
 

• Conditional approval of new development in the West Billings Plan area on the ability to 
provide infrastructure and public services, including streets, sidewalks, curb, gutter or 
alternative standards, police, fire, public water and sewer services. 

 
• The West Billings Plan identifies the intersection of King Avenue West and Shiloh Road 

as a community commercial center. 
 

The proposed subdivision is in conflict with the following goals of the West Billings Plan: 
 

• Medium and high-density residential development should be located nearby and within 
walking distance to commercial centers, medical facilities, and parks.  This subdivision 
will be close to these amenities once Shiloh further develops. 

 
D.  Does the subdivision conform to the Montana Subdivision and Platting Act and to local 
subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC) 
 
The proposed subdivision satisfies the requirements of the Montana Subdivision and Platting Act 
and conforms to the design standards specified in the local subdivision regulations.  The 
subdivider and the local government have complied with the subdivision review and approval 
procedures set forth in the local and state subdivision regulations.  
 
E. Does the subdivision conform to sanitary requirements?  (23-408, BMCC) 
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The property will be served by public water and sewer services from King Avenue West and 
Shiloh Road. 
 
F.  Does the proposed subdivision conform to all requirements of the zoning in effect? (23-
402, BMCC) 
 
The subject property shall comply with the standards set forth in Section 27-308, BMCC for the 
ELI zoning district.  The subject property is in the process of being rezoned to CI and will be 
subject to those standards, if approved.  The lot size and layout are not affected by the proposed 
zone change.  The subject property will also be required to comply with the South Shiloh Road 
Overlay District. 
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC) 
 
The City Engineering Department will work with the utility companies to provide easements in 
acceptable locations on the plat.  The City maintains that utility easements provided on front lot 
lines creates conflicts with sanitary water and sewer lines and have requested that they be located 
on the rear and sides of lots for public health and safety.  Condition #1 requires the subdivider to 
work with the City Engineering Division and the private utility companies to provide acceptable 
utility easements on the plat. 
 
H.  Does the proposed plat provide legal and physical access to each parcel within the 
subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-406, 
BMCC) 
 
Access to the lots will be via private internal streets from King Avenue West and Shiloh Road. 
 
CONCLUSIONS OF FINDING OF FACT 
• The preliminary plat of Amended Lot 5, Block 1, Shiloh Crossing Subdivision does not 

create any adverse impacts that warrant denial of the subdivision. 

 
• The proposed subdivision conforms to several goals and policies of the 2003 Growth Policy 

and does not conflict with the 2005 Transportation Plan Update or the Heritage Trail Plan.   
 
• The proposed subdivision complies with state and local subdivision regulations, local zoning, 

and sanitary requirements and provides legal and physical access to each lot. 
 
• Any potential negative or adverse impacts will be mitigated with the proposed conditions of 

approval. 
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Approved by the Billings City Council, February 11, 2008 
 
 
____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT D 
Mayor’s Approval Letter 

 
February 11, 2008 
 
Shiloh Crossing, LLC 
Attn:  Steve Corning, Managing Member 
Corning Companies 
2280 Grant Road 
Billings, MT 59102 
 
Dear Mr. Corning: 
 
On February 11, 2008, the Billings City Council conditionally approved the preliminary plat of 
Amended Lot 5, Block 1, Shiloh Crossing Subdivision, subject to the following conditions of 
approval: 
 

1. To ensure the provision of easements and minimize effects on public health and safety, the 
subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
2. To minimize effects on local services, the subdivider shall provide centralized delivery 

boxes with sufficient pullouts to accommodate a mail carrier vehicle.  The location of the 
boxes shall be reviewed and approved by the post office.  (Recommended by the United 
States Postal Service) 

 
3. To minimize effects on local services, references to Lot 5 shall be amended in the SIA 

where required.  Section VI.B of the SIA shall be amended to state that the lift station is 
on lot 5E, instead of Lot 5B.  (Recommended by City-County Planning) 

 
4. To comply with local subdivision regulations, the reciprocal access easement depicted 

shall be removed from the face of the plat.  (Recommended by City-County Planning)  
 

5. Minor changes may be made in the SIA and final documents, as requested by the 
Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
6. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 
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Should you have questions please contact Aura Lindstrand with the Planning Division at 247-
8663 or by email at lindstranda@ci.billings.mt.us. 
 
Sincerely, 
 
_____________________________ 
Ron Tussing, Mayor 
 
 
pc:  Robert Sanderson, Engineering, Inc. 
 

(Back to Consent Agenda) 
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U 
AGENDA ITEM: 

 
 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Preliminary Minor Plat of Riverfront Business Park Subdivision 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Aura Lindstrand, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On January 4, 2008, the subdivider applied for 
preliminary minor plat approval of Riverfront Business Park Subdivision, which contains five 
lots on approximately 54 acres for commercial and industrial development.  The subject property 
is located west of Washington Street, south of Interstate 90 and north of the Yellowstone River.  
The owners are King Business Park, LLC, Richard Dorn, Samuel Rankin, and Hannah Elletson.  
The subject property was recently rezoned from Agricultural Open Space (AO) to Controlled 
Industrial (CI) in the county and was annexed into the city on January 28, 2008. 
   
ALTERNATIVES ANALYZED:  In accordance with state law, the City Council has 35 
working days to act upon this subsequent minor plat; the 35 working day review period for the 
proposed plat ends on February 21, 2008.  State and City subdivision regulations also require 
that preliminary plats be reviewed using specific criteria, as stated within this report.  The City 
may not unreasonably restrict an owner’s ability to develop land if the subdivider provides 
evidence that any identified adverse effects can be mitigated.  Within the 35 day review period, 
the City Council is required to:  
 

4. Approve; 
5. Conditionally Approve;  or 
6. Deny the Preliminary Plat 

 
FINANCIAL IMPACT:   Should the City Council approve the preliminary plat, the subject 
property may further develop under private ownership, resulting in additional tax revenues.   
 
RECOMMENDATION 
Staff recommends conditional approval of the preliminary minor plat of Riverfront Business 
Park Subdivision, approval of the variance and adoption of the Findings of Fact as presented in 
the staff report to the City Council. 
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Approved by:  City Administrator _____  City Attorney _____ 
 
ATTACHMENTS 

E. Preliminary Plat  
F. Findings of Fact  
G. Variance Findings 
H. Mayor’s Approval Letter 
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INTRODUCTION  
On January 4, 2008, the subdivider applied for preliminary minor plat approval of Riverfront 
Business Park Subdivision, which contains five lots on approximately 54 acres for commercial 
and industrial development.  The subject property is located west of Washington Street, south of 
Interstate 90 and north of the Yellowstone River.  The owners are King Business Park, LLC, 
Richard Dorn, Samuel Rankin, and Hannah Elletson.  The subject property was recently rezoned 
from AO to CI in the county and was annexed into the city on January 28, 2008. 
 
PROCEDURAL HISTORY 

• On October 29, 2007, the Annexation Petition was submitted to the Planning Division. 
• On November 29, 2007, a pre-application meeting was conducted for a proposed minor 

plat on the subject property. 
• On January 4, 2008, the preliminary minor plat application was submitted to the planning 

Division. 
• On January 14, 2008, the City Council acknowledged the annexation petition and set a 

public hearing date for January 28, 2008.   
• On January 28, 2008, the City Council conducted the public hearing for the annexation.  
• On February 11, 2008, a public hearing for the first reading to expand Ward Boundary I 

will be conducted; the proposed minor plat of Riverfront Business Park will be on the 
consent agenda for Council approval. 

• On February 25, 2008, if the expansion of the ward boundary is approved on first 
reading, the City Council will conduct the second and final reading for ward boundary 
expansion. 

 
BACKGROUND 
General location:  West of Washington Street, south of Interstate 90 

and north of the Yellowstone River 
 
Legal Description: Tract 2B, Certificate of Survey 1121 
 

Subdivider/Owner: King Business Park, LLC, Richard Dorn, Samuel 
Rankin, and Hannah Elletson  

 
Engineer and Surveyor: Blueline Engineering, LLC 
 
Existing Zoning: CI 
 
Existing land use: Vacant 
 
Proposed land use: Commercial and Industrial Uses 
 
Gross area:     54.12 acres 
 
Net area:     52.58 acres 
 
Proposed number of lots:   5 
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Lot size:     Max: 13.7 acres     
     Min.: 7 acres  
 
Parkland requirements: A parkland dedication is not required, as this is a 

commercial minor subdivision. 
 
ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potential negative 
effects of the subdivision. When negative effects are identified it is the subdivider’s 
responsibility to mitigate those effects.  Various City departments have reviewed this application 
and provided input on effects and mitigation.  The Planning Division develops and recommends 
conditions of approval that are based on departmental comments.  The Findings of Fact, which 
are presented as an attachment, discuss the potential negative impacts of the subdivision and the 
following conditions of approval are recommended as measures to further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to reasonably 
minimize potential adverse impacts identified within the Findings of Fact:   

 
7. To ensure the provision of easements and minimize effects on public health and safety, the 

subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
8. To minimize effects on local services, the subdivider shall provide centralized delivery 

boxes with sufficient pullouts to accommodate a mail carrier vehicle.  The location of the 
boxes shall be reviewed and approved by the post office.  (Recommended by the United 
States Postal Service) 

 
9. To minimize effects on agricultural water user facilities, information shall be added to the 

Subdivision Improvements Agreement (SIA) that the Gray Eagle Ditch Company shall 
not be responsible for flooding on the property due to improper maintenance of the ditch, 
rerouting, or dumping.  The 60-foot easement for the ditch shall be properly maintained 
and the subdivider shall execute a maintenance agreement with the ditch company; this 
information shall be included in the SIA.  (Recommended by the Grey Eagle Ditch 
Company) 

 
10. To minimize effects on local services, an Encroachment Agreement or a letter from 

ConocoPhillips stating that an encroachment agreement is not necessary shall be 
submitted prior to final plat approval.  Requirements of the Encroachment Agreement 
and ConocoPhillips shall be outlined within the SIA.  (Recommended by ConocoPhillips) 

 
11. To minimize effects on local services, prior to final plat approval the subdivider shall 

provide a written analysis regarding why a 44-foot driveway width is proposed, where the 
standard maximum width is 40-feet.  If the justification is not adequate, the drive 
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approaches shall maintain a maximum width of 40-feet.  (Recommended by the 
Engineering Division)   

 
12. To minimize effects on local services, prior to final plat approval easements will need to 

be secured across the adjoining property to utilize the City/County Drain; the City will 
not be securing these easements.  At the time of lot development, if easements have not 
been secured, stormwater will have to be maintained onsite.  Plans for the City/County 
drain outfall shall be approved by the Engineering Division.  (Recommended by the 
Engineering Division)  

 
13. To minimize effects on local services, a cultural inventory shall be completed or an 

archaeologist shall be onsite during excavation for construction of building or 
development of infrastructure to ensure human remains are not onsite.  The cultural 
inventory and/or a retainer for an onsite archaeologist shall be submitted prior to final 
plat approval and all findings shall be included within the SIA.  (Recommended by the 
State Historic Preservation Office) 

 
14. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
15. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
VARIANCES REQUESTED 
A variance from Section 23-406.A.6, BMCC, to permit a dead-end cul-de-sac length of 674-feet, 
where the regulations limit the length of a dead-end street to 600-feet.  The proposed internal 
cul-de-sac, Intermountain Street, will need to extend beyond 600-feet in order to provide access 
to proposed Lots 4 and 5 of the subdivision.  The center of the Grey Eagle Ditch has been used 
as a common lot line within the subdivision and the placement of the cul-de-sac south of this 
ditch will allow for the culvert length to be limited to 60-feet.  The Fire Department has reviewed 
this variance and finds that the additional 74-feet will not affect emergency services to the 
property.  Further justification of this variance has been provided as Attachment C of this report. 
 
STAKEHOLDERS 
A public hearing is not scheduled for the City Council meeting; however nearby 
property/business owners may attend the City Council meeting.  The Planning Division has 
received no public comments or questions regarding the proposed subdivision.   
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the 2005 Transportation Plan Update, and Heritage Trail 
Plan are discussed within the Findings of Fact. 
 
RECOMMENDATION 
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Staff recommends conditional approval of the preliminary minor plat of Riverfront Business 
Park Subdivision, approval of the variance and adoption of the Findings of Fact as presented in 
the staff report to the City Council. 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Findings of Fact  
C. Variance Findings 
D. Mayor’s Approval Letter 
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ATTACHMENT A 
Preliminary Plat of Riverfront Business Park Subdivision 
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ATTACHMENT B 
           Findings of Fact 

Staff is forwarding the recommended Findings of Fact for the preliminary subsequent minor plat 
of Riverfront Business Park Subdivision for review and approval by the City Council.  These 
findings are based on the preliminary plat application and supplemental documents and address 
the review criteria required by the Montana Subdivision and Platting Act (76-3-608, MCA) and 
the City of Billings Subdivision Regulations (23-303(H)(2), BMCC). 
 
A.  What are the effects on agriculture, local services, the natural environment, wildlife and 
wildlife habitat and public health, safety and welfare? (76-3-608 (3)(a), MCA) (23-
302(H)(2), BMCC) 
 
1.  Effect on agriculture and agricultural water user facilities 
The subject property has historically been utilized as irrigated agricultural land; however, it has 
not been farmed in recent years.  The Grey Eagle Ditch is a historical irrigation ditch dating to 
1900 that courses through the center of the property.  As specified in its review dated January 14, 
2008, the Grey Eagle Ditch Company has concerns regarding the width of the proposed 
easement for the ditch, potential for flooding on the property and alterations to the ditch.  The 
ditch company is requiring that a 60-foot wide easement be maintained for the ditch and that no 
alterations occur without permission.  This shall include buildings being constructed too close to 
the ditch boundaries, any vegetation growing on the banks, and refuse that may end up in the 
ditch.  The review further states that since the ditch is fed directly from the Yellowstone River, in 
high water years, there is a potential for flooding on the portion of the property located north of 
the ditch outside of the delineated floodplain area.  The Gray Eagle Ditch Company shall not be 
held responsible for any flooding or damage to the property and a maintenance agreement shall 
be executed with the ditch company prior to final plat approval as required by Condition #3.    
 
2.  Effect on local services 

e. Utilities – Water to the subject property is available on the north side of the interstate.  
The Public Works Department has stated that the preferred point of extension is northeast 
of this tract at the intersection of Washington Street and McDougall Drive.  A 12-inch 
main would be extended south across the interstate and then west along the frontage road 
and property frontage into the property. 

 
Sewer to the subject property will be extended from the 48-inch main line in the frontage 
road along the northern boundary of the property.  The Public Works review specified 
that a smaller parallel main will need to be constructed along the frontage road across the 
property frontage and into the property. 

  
f. Stormwater – Storm drainage does not exist in this area.  However, the property is 

bordered on the east by the City-County drain and a limited amount of discharge may be 
allowed into the drain, provided it has adequate capacity.  The City will not secure any 
easements across the adjoining property to utilize the City/County Drain.  At the time of 
lot development, if easements have not been secured, stormwater will have to be 
maintained onsite, as required by Condition #6.  Plans for the City/County drain outfall 
shall be approved by the Engineering Division.  All stormwater improvements shall 
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satisfy the criteria set forth by the City of Billings Stormwater Management Manual and 
will be subject to review and approval by the Engineering Department. 

 
g. Solid waste - The City of Billings will provide solid waste collection and disposal.  The 

City’s landfill has adequate capacity for this waste. 
 

h. Streets – Access to the property will be via an internal public road from the frontage road 
to the north.  Intermountain Street shall maintain a 70-foot wide commercial right-of-way 
with 44-feet of back to back street width; boulevard style sidewalks will be provided on 
both sides of the street.  All accesses on the South Frontage Road will require Montana 
Department of Transportation (MDT) approval, as this road is under its jurisdiction.  An 
additional joint access for Lots 2 and 3 has been approved by MDT.  The Engineering 
Division did express concerns regarding the proposed width of the access drives to the 
subdivision at 44-feet.  Therefore, Condition #5 requires that the subdivider provide a 
written analysis regarding why a 44-foot driveway width is proposed, where the standard 
maximum width is 40-feet.  If the justification is not adequate, the drive approaches shall 
maintain a maximum width of 40-feet.    

 
e. Emergency services - The subject property is currently served by the Billings Fire 

Department, which will continue to service the property upon annexation.  The nearest 
fire station is located at 501 South 28th Street South (Station #2).   

 
A variance from Section 23-406.A.6, BMCC, to permit a dead-end cul-de-sac length of 
674-feet, where the regulations limit the length of a dead-end street to 600-feet.  The 
proposed internal cul-de-sac, Intermountain Street, will need to extend beyond 600-feet 
in order to provide access to proposed Lots 4 and 5 of the subdivision.  The Fire 
Department has reviewed this variance and finds that the additional 74-feet will not affect 
emergency services to the property.   
 

f. Mail Delivery  - The United States Postal Service is requesting that the applicant provide 
centralized delivery for the proposed subdivision.  The mailboxes should have adequate 
room for a mail carrier to pull off for mail distribution and access, as required by 
Condition #2.   

 
g. Historical Features – The State Historic Preservation Office did submit a review on this 

subdivision regarding the historic homesite (Newman Homestead) located on the 
southern portion of the property.  In the early 1990’s three burials were documented on 
this property including Mrs. Newman and her daughter and an eight month old infant.  
While Mrs. Newman and her daughter were located and removed to a cemetery in the 
early 1990’s, the location of the infant has still not been determined; the infant may not 
be able to be located due to severe deterioration of the bone structure.  However, due to 
the original Newman Homestead and the infant burial, it is recommended that either a 
cultural inventory be completed or an archaeologist be onsite during excavation to ensure 
that human remains and/or artifacts of historical value are not disturbed, as required by 
Condition #7.    
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h. High Pressure Gas Pipeline -  ConocoPhillips maintains a high pressure gas pipeline on 
the western portion of the property.  In its review dated January 17, 2008, ConocoPhillips 
stated that they have not been contacted by the subdivider regarding the pipeline.  It is 
essential that the easement be maintained and that either an encroachment agreement be 
executed or a letter from ConocoPhillips be provided prior to final plat approval on this 
property (Condition #4). 

 
3.  Effect on the natural environment 
There are three major factors that exist on the property that may have an effect on the natural 
environment: 
 
• The southern portion of the property has been identified within the 100-year floodplain and is 

delineated on the preliminary plat.  Structures to be built in this area will need to maintain a 
foundation at least 2-feet above base flood elevation.   

 
• The Grey Eagle Ditch is a historical ditch that courses through the center of the property and 

can cause potential flooding onsite, as it is fed by the Yellowstone River to the south. 
 
• A geotechnical study was submitted with this application and has been determined sufficient 

by the Building Official.  Once the building locations and sizes are finalized, further 
geotechnical studies will be required to determine specific design level geotechnical 
recommendations. 

 
4.  Effect on wildlife and wildlife habitat 
The proposed subdivision should not affect wildlife or habitat.  There are no known endangered 
or threatened species on the property.  However, a statement has been added to the SIA, that lot 
owners should be aware that interactions with wildlife could occur and that any damage to 
property is the lot owner’s responsibility.  
 
5.  Effect on the public health, safety and welfare  
There are several major factors that exist on the property that may have an effect on the public 
health and safety: 
 
• The southern portion of the property has been identified within the 100-year floodplain and is 

delineated on the preliminary plat.  Structures to be built in this area will need to maintain a 
foundation at least 2-feet above base flood elevation.   

 
• The Grey Eagle Ditch is a historical ditch that courses through the center of the property and 

can cause potential flooding onsite, as it is fed by the Yellowstone River to the south. 
 
• There is a high pressure gas pipeline located along the western portion of the property.  

Property owners should use caution while constructing around this pipeline and follow all 
guidelines set forth by ConocoPhillips. 

 
• The property has been identified as a historic site with human remains and extreme caution 

shall be utilized during excavation and construction on the property. 
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B.  Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC) 
 
An Environmental Assessment is not required, as this is a commercial minor plat. 
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 Growth 
Policy, the Urban Area 2000 Transportation Plan and the Heritage Trail Plan? (23-301, 
BMCC) 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 

 
• Goal: More housing and business choices within each neighborhood (Land Use 

Element Goal, Page 6). 
 

The proposed subdivision would provide for more housing and business choices within 
this portion of the City. 

 
• Goal: Safe and efficient transportation system characterized by convenient 

connections and steady traffic flow (Transportation Goal, Page 10). 
 

The proposed subdivision will provide public streets improved to city standards that 
connect with existing streets, thus creating more efficient transportation connections and 
ease of traffic flow.  

 
The subdivision is inconsistent with the following goal of the 2003 Growth Policy: 
 

• Predictable land use decisions that are consistent with neighborhood character and 
land use patterns. (Land Use Element Goal, Page 5) 

 
The proposed industrial uses of the subdivision are not consistent with the residential 
uses to the west and the agricultural uses to the east.   

 
• Contiguous development focused in and around existing population centers 

separated by open space. (Land Use Element Goal, Page 6) 
 

While the subject property is surrounded by annexed portions of the City and developing 
parcels, the property is not located within an area surrounded by an existing population 
center and could be considered sprawl.     

• Goal: Protection of groundwater, surface water, riparian areas, air quality and 
productive agricultural land (Natural Resources Goal, Page 8).  
 
The subject property has historically been utilized for crop production and is in a 
floodplain.  The proposed subdivision will take approximately 54 acres out of 
agricultural production, which could have a cumulative effect as more subdivisions 
occur.   
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 2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision adheres to the goals and objectives of the 2005 Transportation Plan 
Update and preserves the street network and street hierarchy specified within the plan. 
 
3.  Heritage Trail Plan 
A Heritage Trail corridor does not identify a trail within this subdivision.  There is a trail located 
to the south along Riverfront Park.  It was requested that this subdivider provide a connection to 
this trail, however, one has not been provided with the subdivision. 
 
D.  Does the subdivision conform to the Montana Subdivision and Platting Act and to local 
subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC) 
 
The proposed subdivision satisfies the requirements of the Montana Subdivision and Platting Act 
and conforms to the design standards specified in the local subdivision regulations.  The 
subdivider and the local government have complied with the subdivision review and approval 
procedures set forth in the local and state subdivision regulations.  
 
F. Does the subdivision conform to sanitary requirements?  (23-408, BMCC) 
 
The property will be served by public water and sewer services. 
 
F.  Does the proposed subdivision conform to all requirements of the zoning in effect? (23-
402, BMCC) 
 
The subject property shall comply with the standards set forth in Section 27-308, BMCC for the 
CI zoning district.   
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC) 
 
The City Engineering Division will work with the utility companies to provide easements in 
acceptable locations on the plat.  The City maintains that utility easements provided on front lot 
lines creates conflicts with sanitary water and sewer lines and have requested that they be located 
on the rear and sides of lots for public health and safety.  Condition #1 requires the subdivider to 
work with the City Engineering Division and the private utility companies to provide acceptable 
utility easements on the plat. 
 
H.  Does the proposed plat provide legal and physical access to each parcel within the 
subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-406, 
BMCC) 
 
Access to the lots will be via accesses from the south frontage road and an internal dead-end cul-
de-sac named Intermountain Street. 
 
CONCLUSIONS OF FINDING OF FACT 
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• The preliminary plat of Riverfront Business Park Subdivision does not create any adverse 
impacts that warrant denial of the subdivision. 

 
• The proposed subdivision conforms to two goals and policies of the 2003 Growth Policy and 

does not conflict with the 2005 Transportation Plan Update or the Heritage Trail Plan.   
 
• The proposed subdivision complies with state and local subdivision regulations, local zoning, 

and sanitary requirements and provides legal and physical access to each lot. 
 
• Any potential negative or adverse impacts will be mitigated with the proposed conditions of 

approval. 
 
Approved by the Billings City Council, February 11, 2008 
 
 
____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT C 
Variance Findings 

 
1. The granting of the variance will not be detrimental to the public health, safety, or 
general welfare or injurious to other adjoining properties; 
 
The variance pertains to the maximum allowable length of 600 feet of a dead-end road within a 
subdivision.  The requested length of the road within the subdivision will be 647 feet.  The road 
will have to extend to the requested length in order to provide access to all the lots within the 
subdivision.  The emergency and protective services will be able to then have full access all lots 
within the subdivision.  The subdivision layout along this access road will meet all subdivision 
regulations and retain all other provisions to maintain public health and general welfare within 
the subdivision. 
 
2. Because of the particular physical surroundings, shape, or topographical conditions of 
the specific property involved, an undue hardship to the owner would result if the 
strict letter of the regulation was enforced; 
 
The access road will need to extend past the allowable 600 feet in order to provide access to Lots 
4 and 5.  The center of the ditch has been used as the common lot line within the subdivision.  
The access road and turnaround cul-de-sac will conform to subdivision regulations.  The cul-de-
sac and Grey Eagle Ditch are located adjacent to each other.  The placement of the cul-de-sac 
south of the ditch will allow for the culvert length to be limited to sixty feet. 
 
3. The variance will not result in an increase in taxpayer burden; 
 
The variance will not affect any adjacent landowners or the tax obligation of the subdivision 
owner. 
 
4. The variance will not in any manner place the subdivision in nonconformance with 
any adopted zoning regulations or Growth Policy; and 
 
A variance is requested from Section 23-406.A.6 of the Billings Municipal City Code (BMCC) 
regulation pertaining to the length of dead-end roads.  The regulation limits the length of a dead-
end road within a subdivision to 600 feet.   
 
5. The subdivider must prove that the alternative design is equally effective and the 
objectives of the improvements are satisfied. 
 
The site layout of the subdivision prevents access to all lots at the maximum allowable road 
length.  In order for the road to extend to the southern most lot from the local access road, the 
proposed subdivision road will have to exceed the 600 feet road length limit.  Any alternative 
proposed roads to access the southern most lot would also exceed this road length limit. 
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ATTACHMENT D 
Mayor’s Approval Letter 

 
February 11, 2008 
 
King River Park, LLC 
1645 Parkhill Drive #3 
Billings, MT 59102 
 
Dear Mr. Dorn: 
 
On February 11, 2008, the Billings City Council conditionally approved the preliminary plat of 
Riverfront Business Park Subdivision, subject to the following conditions of approval: 
 

1. To ensure the provision of easements and minimize effects on public health and safety, the 
subdivider shall work with the City Engineering Division and the private utility companies 
to determine suitable locations for utility easements.  These easements shall be depicted on 
the plat. (Recommended by the Engineering Division)  

 
2. To minimize effects on local services, the subdivider shall provide centralized delivery 

boxes with sufficient pullouts to accommodate a mail carrier vehicle.  The location of the 
boxes shall be reviewed and approved by the post office.  (Recommended by the United 
States Postal Service) 

 
3. To minimize effects on agricultural water user facilities, information shall be added to the 

Subdivision Improvements Agreement (SIA) that the Gray Eagle Ditch Company shall 
not be responsible for flooding on the property due to improper maintenance of the ditch, 
rerouting, or dumping.  The 60-foot easement for the ditch shall be properly maintained 
and the subdivider shall execute a maintenance agreement with the ditch company; this 
information shall be included in the SIA.  (Recommended by the Grey Eagle Ditch 
Company) 

 
4. To minimize effects on local services, an Encroachment Agreement or a letter from 

ConocoPhillips stating that an encroachment agreement is not necessary shall be 
submitted prior to final plat approval.  Requirements of the Encroachment Agreement 
and ConocoPhillips shall be outlined within the SIA.  (Recommended by ConocoPhillips) 

 
5. To minimize effects on local services, prior to final plat approval the subdivider shall 

provide a written analysis regarding why a 44-foot driveway width is proposed, where the 
standard maximum width is 40-feet.  If the justification is not adequate, the drive 
approaches shall maintain a maximum width of 40-feet.  (Recommended by the 
Engineering Division)   

 
6. To minimize effects on local services, prior to final plat approval easements will need to 

be secured across the adjoining property to utilize the City/County Drain; the City will 
not be securing these easements.  At the time of lot development, if easements have not 
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been secured, stormwater will have to be maintained onsite.  Plans for the City/County 
drain outfall shall be approved by the Engineering Division.  (Recommended by the 
Engineering Division)  

 
7. To minimize effects on local services, a cultural inventory shall be completed or an 

archaeologist shall be onsite during excavation for construction of building or 
development of infrastructure to ensure human remains are not onsite.  The cultural 
inventory and/or a retainer for an onsite archaeologist shall be submitted prior to final 
plat approval and all findings shall be included within the SIA.  (Recommended by the 
State Historic Preservation Office) 

 
8. Minor changes may be made in the SIA and final documents, as requested by the 

Planning, Legal or Public Works Departments to clarify the documents and bring them 
into the standard acceptable format.   

 
9. The final plat shall comply with all requirements of the City of Billings Subdivision 

Regulations, rules, regulations, policies, and resolutions of City of Billings, and the laws 
and Administrative Rules of the State of Montana. 

 
In addition, the City Council approved the following variance with the preliminary plat: 
 

• A variance from Section 23-406.A.6, BMCC, to permit a dead-end cul-de-sac length of 
674-feet, where the regulations limit the length of a dead-end street to 600-feet. 

 
Should you have questions please contact Aura Lindstrand with the Planning Division at 247-
8663 or by email at lindstranda@ci.billings.mt.us. 
 
Sincerely, 
 
_____________________________ 
Ron Tussing, Mayor 
 
 
pc:  Blueline Engineering, LLC 
 

(Back to Consent Agenda) 
 



 210 of 288 
 

V1 

 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $997,763.05 have been audited 
and are presented for your approval for payment.  A complete listing of the claims dated  
January 11, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
 

(Back to Consent Agenda) 
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V2 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $1,748,158.05 have been 
audited and are presented for your approval for payment.  A complete listing of the claims dated  
January 18, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 

(Back to Consent Agenda) 



 

2 
 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Resolution Relating to Financing of Certain Proposed Projects; 

Establishing Compliance with Reimbursement Bond Regulations under 
the Internal Revenue Code 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  The City does not anticipate the Department of Natural 
Resources and Conservation issuing revenue bonds for the water and sewer replacement projects 
until April.  However, the City needs to expend monies related to the project before funds are 
available from the bond sale proceeds. The following resolution allows the City to reimburse 
those expenses from the bond sale proceeds. 
 
RECOMMENDATION 
 
Staff recommends City Council approve the attached resolution.  
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
 
A – Resolution  

 
 
 
 
 
 
 



 

 
ATTACHMENT A  

CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE 
I, the undersigned, being the duly qualified and acting recording officer of the City of 

Billings, Montana (the “City”), hereby certify that the attached resolution is a true copy of a 

resolution entitled:  “RESOLUTION RELATING TO FINANCING OF CERTAIN PROPOSED 

PROJECTS; ESTABLISHING COMPLIANCE WITH REIMBURSEMENT BOND 

REGULATIONS UNDER THE INTERNAL REVENUE CODE” (the “Resolution”), on file in 

the original records of the City in my legal custody; that the Resolution was duly adopted by the 

City Council at a regular meeting on February11, 2008, and that the meeting was duly held by 

the City Council  and was attended throughout by a quorum, pursuant to call and notice of such 

meeting given as required by law; and that the Resolution has not as of the date hereof been 

amended or repealed. 

I further certify that, upon vote being taken on the Resolution at said meeting, the 

following Council Members voted in favor thereof: ____________________________________ 

_____________________________________________________________________________; 

voted against the same: __________________________________________________________; 

abstained from voting thereon: ____________________________________________________; 

or were absent: ________________________________________________________________.   

WITNESS my hand officially this             day of February, 2008. 

 

 ____________________________________ 
 City Clerk 

 



 
  
 

 

RESOLUTION NO. _______ 
RESOLUTION RELATING TO FINANCING OF CERTAIN 
PROPOSED PROJECTS; ESTABLISHING COMPLIANCE 
WITH REIMBURSEMENT BOND REGULATIONS UNDER 
THE INTERNAL REVENUE CODE 

BE IT RESOLVED by the City Council of the City of Billings, Montana (the “City”), as 
follows: 

Recitals. 

The United States Department of Treasury has promulgated final regulations governing 
the use of proceeds of tax-exempt bonds, all or a portion of which are to be used to reimburse the 
City for project expenditures paid by the City prior to the date of issuance of such bonds.  Those 
regulations (Treasury Regulations, Section 1.150-2) (the “Regulations”) require that the City 
adopt a statement of official intent to reimburse an original expenditure not later than 60 days 
after payment of the original expenditure.  The Regulations also generally require that the bonds 
be issued and the reimbursement allocation made from the proceeds of the bonds within 18 
months (or three years, if the reimbursement bond issue qualifies for the “small issuer” exception 
from the arbitrage rebate requirement) after the later of (i) the date the expenditure is paid or (ii) 
the date the project is placed in service or abandoned, but (unless the issue qualifies for the 
“small issuer” exception from the arbitrage rebate requirement) in no event more than three years 
after the date the expenditure is paid.  The Regulations generally permit reimbursement of capital 
expenditures and costs of issuance of the bonds. 

The City desires to comply with requirements of the Regulations with respect to certain 
projects hereinafter identified. 

Official Intent Declaration. 

The City proposes to undertake certain projects, which projects and the estimated costs 
thereof are generally described on Exhibit A hereto, which is hereby incorporated herein and 
made a part hereof (the “Projects”). 

Other than (i) expenditures to be paid or reimbursed from sources other than the Bonds 
(as hereinafter defined), (ii) expenditures permitted to be reimbursed under the transitional 
provision contained in Section 1.150-2(j)(2) of the Regulations, (iii) expenditures constituting 
preliminary expenditures within the meaning of Section 1.150-2(f)(2) of the Regulations, or (iv) 
expenditures in a “de minimus” amount (as defined in Section 1.150-2(f)(1) of the Regulations), 
no expenditures for the Projects have heretofore been paid by the City and no expenditures will 
be paid by the City until after the date of this Resolution. 

The City reasonably expects to reimburse some or all of the expenditures made for costs 
of the Projects out of the proceeds of debt in an estimated maximum aggregate principal amount 
of $4,600,000 (the “Bonds”) after the date of payment of all or a portion of the costs of the 
Projects.  All reimbursed expenditures shall be capital expenditures, a cost of issuance of the 
Bonds or other expenditures eligible for reimbursement under Section 1.150-2(d)(3) of the 
Regulations. 



 

  

Budgetary Matters.  As of the date hereof, there are no City funds reserved, allocated on a 
long-term basis or otherwise set aside (or reasonably expected to be reserved, allocated on a long-
term basis or otherwise set aside) to provide permanent financing for the expenditures related to the 
Projects, other than pursuant to the issuance of the Bonds. The statement of intent contained in this 
resolution, therefore, is determined to be consistent with the City’s budgetary and financial 
circumstances as they exist or are reasonably foreseeable on the date hereof. 

Reimbursement Allocations.  The Director of Administrative Services shall be responsible 
for making the “reimbursement allocations” described in the Regulations, being generally the 
transfer of the appropriate amount of proceeds of the Bonds to reimburse the source of temporary 
financing used by the City to make prior payment of the costs of the Projects.  Each allocation shall 
be evidenced by an entry on the official books and records of the City maintained for the Bonds or 
the Projects and shall specifically identify the actual original expenditure being reimbursed. 

Adopted this 11th day of February, 2008. 

 

 ____________________________________ 
 Mayor 

Attest: 

______________________________ 
City Clerk 
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EXHIBIT A 
Description of Projects Estimated Cost 

 2008 Replacement Projects 
 
Sewer 
Water 

 
 

2,900,000 
1,700,000 

 
  

 
 
 

(Back to Regular Agenda)
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3 
 
 

 
 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, FEBRUARY 11, 2008 
    

 
SUBJECT: Approval of Resolution Approving and Adopting Second Quarter Budget 

Amendments for Fiscal Year 2007/2008 

DEPARTMENT: Administration-Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  Budget amendments are requested for the Public Safety 
Fund – Fire Division, the General Fund, Fire Station #7 Construction Fund, HazMat Training 
Fund, Arterial Street Fund, Transportation Enhancement Fund, Gas Tax Fund, Parks and 
Recreation Construction Fund, Special Improvement Districts Funds, and Animal Shelter 
Spay/Neuter Fund.  The amendment to the Public Safety Fund is to reduce the personnel budget 
for six fire suppression positions, one vacant deputy fire chief position and 3 months vacancy in 
the fire chief position.  The General Fund is requesting budget authority to transfer funds to the 
Fire Station #7 Construction Fund which will have additional construction and landscaping 
expenses.  The amendment to the HazMat Training Fund is needed to provide budget authority 
for monies provided by the State for HazMat Response Team training.  The remaining budget 
requests are for street improvements, special improvement district improvements, and recreation 
trails.   
 
RECOMMENDATION 
 
Staff recommends that the City Council approve the attached resolutionFiscal Year 2007/2008. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 
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A-Resolution to Make Fiscal Year 2007/2008 Adjustment Appropriations (with Exhibit A)  
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 Attachment A 

 

RESOLUTION 08- 
 
 
 A RESOLUTION TO MAKE FISCAL YEAR 2008 

ADJUSTMENTS APPROPRIATIONS PURSUANT TO M.C.A. 7-
6-4006 AS AMENDED, AND PROVIDING TRANSFERS AND 
REVISIONS WITHIN THE GENERAL CLASS OF SALARIES 
AND WAGES, MAINTENANCE AND SUPPORT AND 
CAPITAL OUTLAY. 

 
 WHEREAS, M.C.A. 7-6-4006 provides that the City Council, upon proper resolution, 
adopted by said Council at a regular meeting and entered into its Minutes, may transfer or revise 
appropriations within the general class of salaries and wages, maintenance and support, and capital 
outlay, and 
 
 WHEREAS, based upon a Quarterly Budget Review (FY 2007/2008), it is necessary to 
alter and change said appropriations. 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
BILLINGS, MONTANA: 
 
 That the attached transfers or revisions are hereby adopted. 
 

(SEE EXHIBIT A) 
 
 PASSED AND APPROVED by the City Council, this 28th day of January, 2008. 
 
 
      THE CITY OF BILLINGS: 
 
 
      BY:       
         Ron Tussing, MAYOR 
 
ATTEST: 
 
BY:        
          Cari Martin, CITY CLERK 
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EXHIBIT A 
 
      
 Revenue Expenditure  
      
150 – 2229 – Public Safety Fund – Fire 
The fire salaries budget will be reduced for six suppression positions, one deputy fire 
chief position and three months of the fire chief position by increasing vacancy savings 
(deducting them from approved expenses).     
      
150-2229-422 1610  (459,150) Vacancy savings 

 
495 – Fire Station # 7 Construction Fund 
010 – General Fund 
Construction and landscaping costs exceed the budget for Fire Station #7 (Fund 495).  
General Fund cash reserves will be transferred to the construction fund and will be 
used to pay the higher costs.  There is no offsetting revenue in the General Fund.  The 
original construction funds came from the Public Safety Fund, but that Fund does not 
accumulate reserves, so this transfer must come from the General Fund.   
 
010-1412-414 8253  75,000 Transfer to Fire Station #7 

Construction Fund 
 
495-2241-383 

 
2045 

 
75,000

 
Transfer from General Fund 

    
    
495-2241-422 9290  75,000 Fire Station #7 building 

construction 
 
220 – Haz Mat Training Fund 
This amendment provides budget authority for planning and training expenditures for 
the Hazardous Materials Response Team.  Intergovernmental revenues will increase 
for monies provided by the State of Montana to pay for these expenditures. 
      
220-2233-335 2045  44,167 Intergovernmental Revenues 
220-2233-422 3590  20,000 Technical Advisory 

Group/Planning & Exercises 
220-2233-422 3870  4,167 Outreach Training 
220-2233-422 3822  20,000 Training & Exercises 
 
845 – Arterial Streets Fund 
This budget amendment is requested to increase capital expenditures in the Arterial 
Fund by $400,000.  Revenue will not increase because there is sufficient 
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unencumbered cash to pay these costs.  Public works will delay or defer two planned 
FY 2009 projects in order to pay for increased project costs in FY 2008.  The delayed 
projects are the annual intersection capacity project and the Midland Road SID.  The 
funds will be used for: 
 
Aronson Avenue 
Bids were opened and were higher than estimated.  These funds are necessary to 
complete the road’s construction. 
Alkali Creek Road 
The Alkali Creek project is in the CIP for FY 2009.  However, a slope stabilization study 
was conducted after a landslide occurred that undermined Alkali Creek Road.  Per the 
study’s recommendations, Public Works Administration is requesting to move the 
project from FY 2009 to FY 2008, using available cash. 
      
845-3186-431 9310  220,000 Road improvements – Aronson 

Avenue 
845-3186-431 9310  180,000 Road improvements – Alkali 

Creek Road 
 
210 – CTEP (Transportation Enhancement Program) Fund 
Budget increases are requested for two (2) CTEP projects – Jackson Street Sidewalks 
and Highland School Route improvements.  The costs are paid by federal grants and 
revenue will increase by the same amount. 
      
210-3110-431 9311  119,000 Sidewalk, curb and gutter – 

CTEP projects, Jackson Street 
Sidewalks, and Highland 
School Route 

210-3110-331 1941  119,000 Federal grant – transportation 
enhancement program 

 
205 – Gas Tax Fund 
Budget increases are requested for Jackson Street Sidewalks, Phase I, Highland 
School Route Improvements, Aronson Avenue, and Drying Bed Expansion in 
element/object 9310 which is used for capital construction related to roads, streets, 
and parking.  Total budget increase requested for the Gas Tax Fund is $537,000.   
 
Revenue is not increased because there is sufficient unencumbered/undesignated 
cash to pay these costs. 
      
205-3131-433 9310  55,000 Jackson Street Sidewalks, 

Phase I 
205-3131-433 9310  28,000 Highland School Route 
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Improvements 
205-3131-433 9310  104,000 Road improvements – Aronson 

Avenue 
205-3131-433 9310  350,000 Drying Bed Expansion 
 
490 – Parks General Obligation 2000 Construction Fund 
This is a budget amendment for $200,000 to increase spending authority for the 
Bannister Trail project.  Federal Grant revenues will increase by $173,160.  The 
remaining $26,840 is the local share match, which will be funded by cash that is 
already available in the Fund. 
      
490-5161-331 1954  173,160 Federal grant – 

CTEP/BIKENET/Recreational 
Trails Program Assistance 

490-5161-452 9370  200,000 Bannister Trail construction 
 
456 – SID 1378 – Clevenger Construction Fund 
450 – SID 1383 – Cherry Hills Construction Fund 
Budget authority is requested to increase the Special Improvement District (SID) 
capital expenditures by $568,000.  Revenue will come from bonds that will be sold to 
finance the projects. 
      
456-3161-381 6810  235,000 Bond issuance – SID 1378 

Clevenger 
456-3161-431 9310  235,000 Road improvements – SID 

1378 Clevenger 
450-3161-381 6810  333,000 Bond issuance – SID 1383 

Cherry Hills 
450-3161-431 9310  333,000 Road improvements – SID 

1383 Cherry Hills 
 
452 – SID 1370 – Interlachen, Phase II Construction Fund 
Budget authority is requested to increase the SID capital expenditure account for 
Interlachen Phase II.  Bonds for this SID were sold in FY 2006 along with bonds for 
Phase I of the project.  Cash remaining from the 2006 bond sale will pay for these 
costs, so a revenue amendment is not needed. 
 
      
452-3161-431 9310  84,000 Road improvements – SID 

1370 Interlachen 
 
713 – Animal Shelter Spay/Neuter Relief Fund 
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This amendment will provide budget authority to assist pet owners with the cost of 
having their animals spayed or neutered on February 28, 2008 – National Spay Day, 
USA.  There is sufficient cash in the account, so a revenue amendment is not needed. 
      
713-2176-441 7935  2,500 Animal Shelter Spay/Neuter 

Relief Fund 
 
 
 
 

(Back to Regular Agenda)
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4 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Staff Recommendation for homeWORD Additional Funds Request 

DEPARTMENT: Planning & Community Development Division 

PRESENTED BY: Brenda Beckett, Community Development Manager 

 Candi Beaudry, Planning & Community Services Director 

 
PROBLEM/ISSUE STATEMENT: This is the first agenda item of two items regarding the 
allocation of funding for Community Development Block Grant (CDBG) and the HOME 
Investment Partnership program. This agenda item requests an increase in Affordable Housing 
funding to a current project, Southern Lights.  The next agenda item requests a re-allocation of 
funding from the Affordable Housing fund to the First Time Homebuyer program.  If all items 
are approved through City Council tonight, the City would still have $196,607 in affordable 
housing funds available to assist developers in creating affordable housing between now and 
June 30, 2008. 
 
The Community Development Division received a proposal from homeWORD in response to a 
RFP issued for sale of City-owned land on South 28th and 8th Avenue South in July of 2005. The 
proposal was to assist homeWORD in building a 20 unit, multi-family rental complex located on 
the property. The organization proposed all 20 units be targeted for families at or below 50% of 
area median income and the project is near completion. The affordability of this project will 
remain affordable for 46 years.  At the time of the application, several sources of funding were 
included in the budget and final budget figures were forthcoming.  Not only were several grants 
not awarded to the project, but labor shortages in Billings and rapidly increasing costs of 
materials compounded construction costs, increasing the estimated project costs. Additional 
funding is necessary and homeWORD is requesting the City increase it current grant from 
$300,000 to $500,000. Leveraging attained for this project thus far is nearly $5.3 million, making 
the City’s overall contribution, including donated land, less than eleven percent of the total 
project budget. 
 
The City of Billings is required to commit 15% of the total HOME budget to Community 
Housing Development Organizations (CHDOs).  At present, the City has $93,144 to commit to 
CHDOs by June 20, 2008 and anticipates an additional mandatory $72,594 budget amount will 
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be required to be allocated to CHDOs for FY2008-2009.  This totals an available CHDO balance 
of $165,738. Allocating additional funding to homeWORD would assist the City in meeting 
mandatory CHDO allocations. 
 
ALTERNATIVES ANALYZED: (1) Not assist with more funds for Southern Lights. By not 
increasing funding for Southern Lights, homeWORD would have to secure conventional 
financing to complete the project, which would increase costs which would be passed on to the 
renters. 2) Fund the additional request and secure the City’s CHDO investment in Billings which 
would ensure HUD compliance for CHDO allocations through FY2008-2009. 
 
FINANCIAL IMPACT: CDBG and HOME Investment Partnership program funds are 
provided by HUD to the City for affordable housing projects.  If the request to increase funding 
to Southern Lights and to move funding into the First Time Homebuyer program are approved, 
the City would still have $196,607 in affordable housing funds available to assist developers in 
creating affordable housing opportunities between now and June 30, 2008, when new funding 
becomes available.  With the addition of this request, HOME / CDBG funds committed per unit 
would be well below the maximum per unit cost allowed. 
 
RECOMMENDATION 
Staff recommends the City Council approve the $200,000 modification to homeWORD’s 
Development Agreement and extend the Development Agreement term to January 3, 2009, as a 
grant out of HOME / CDBG funds. These funds will be used by homeWORD to finish the 20 
units of affordable rental housing at 8th Avenue South & South 28th Street.   
 
ATTACHMENTS 
A.  Letter from homeWORD dated January 15, 2008 requesting modification (2 pages) 
B.  Section C, Part I & II: Sources of Funds Statement and Uses of Funds (4 pages) 
 
 
 
Approved By:  City Administrator   City Attorney   
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INTRODUCTION 
The City of Billings conducted a Housing Needs Analysis in December 2004 in which the 
combination of the household forecast and housing needs surveys were the basis for the housing 
needs assessment and the determination of the priorities to meet those needs.  This report lists the 
critical concerns identified related to rental housing. They were affordability, condition and 
rental deposits and application fees. Mail survey respondents indicated that low income 
residents, elderly residents and single mothers / parents with children were three of the four top 
groups of people in the community that have the greatest unmet housing need.  With the variety 
of bedroom sizes, including the larger ones this project is proposing, it would help to meet those 
needs. 
 
The 2005 Housing Needs Assessment indicates that twice as many renters as homeowners are 
cost burdened or paying more than 30% of their income for their housing costs.  It also showed 
two-thirds of renter households are considered low income and 32% of the total renter 
households are cost burdened, and living in overcrowded and / or substandard housing. 
 
There are 5,637 renter households under 50% median family income.  This report indicates 
67.5%, of the renter households with incomes at or below 50% area median income (which is the 
income group this project is targeting) are cost burdened.  This translates into approximately 
3,805 households that could benefit from this project.   
 
Almost 34% of the survey respondents indicated that affordable rental housing was a need poorly 
or not met, and 31.8% said affordable rental units were the most needed housing type in our 
community; the second most needed housing type, only behind affordable single family homes 
for purchase.  The Census Tract the project is located in is 70 - 100% low to moderate income. 
 
This project meets the following three strategies in the City’s Consolidated Plan:  

• Promote new affordable housing opportunities; and 
• Promote the preservation and revitalization of the community’s older neighborhoods 

where the affordable housing stock is located. 
 
Additionally, this project has created in-fill development in an existing lower-income 
neighborhood and has provided new development in the South 27th Street Corridor. 
 
PROCEDURAL HISTORY 

• January 20, 2005 - homeWORD attended the Southside Task Force meeting to announce 
their interest in developing an affordable housing project in their area. 

• May 2005 - homeWORD attended a second Southside Task Force meeting to discuss 
more formally a project concept and their community design process.  At this meeting the 
Task Force voted to write a letter of support for the project. 
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• July 11, 2005 - homeWORD submitted bid to Community Development in response to 
RFP issued for the sale of City-owned land on South 28th and 8th Avenue South. 

• July 25 through 29, 2005 - homeWORD conducted a door-knock campaign throughout 
the neighborhood surrounding the proposed project location. This campaign was to gather 
residents’ thoughts on what they liked and disliked in their neighborhood, as well as let 
residents know about the proposed project.  Invitations to the design charette were issued 
as well. 

• July 25, 2005 - City Council approved the donation of the City-owned lots located on 8th 
Avenue South & South 28th Street to homeWORD. 

• August 12 and 13, 2005 - homeWORD sponsored a two day design charette to obtain 
community input into the design of the project. 

• October 18, 2005 - homeWORD submitted their project proposal to Community 
Development. 

• November 1, 2005 - homeWORD and staff met with City Administrator to negotiate 
Payment in Lieu of Taxes.  The project concept was presented to the CD Board the same 
day.  That evening homeWORD also held a public hearing to present the ideas gathered 
at the design charette to the neighborhood. 

• December 6, 2005 - Staff recommendation is made to CD Board. 
• December 19, 2005 - CD Board recommendation is made to City Council. 
• December 2006 - Construction began at Southern Lights.  Shortly after construction 

began, Community Development staff was notified of possible cost overruns due to the 
labor shortage and construction costs. 

• January 17, 2008 - Community Development received a request for modification of the 
current development agreement to increase the amount of funding dedicated to Southern 
Lights from $300,000 to $500,000.   

 
BACKGROUND 
Task Force and Community Input – homeWORD has made three presentations to the South Side 
Task Force, including the last public hearing. Letters of support for the project submitted with 
the application include the Task Force Chair, City Council members, as well as a realtor and 
various other community members.   
 
HOME Section 504 Requirements call for one unit to be specifically designed for sensory 
impaired with an additional unit handicap accessible.  These requirements will be met through all 
of the units being fully handicap accessible; with one of those being accessible for individuals 
with sensory impairments. 
 
Organizational Strengths  
homeWORD is actively participating in a project review by HUD of the affordability 
requirement for the High Sierra project with City staff.  homeWORD has successfully managed 
six state HOME grants over the past nine years and two City of Billings HOME grants.  All of 
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their projects have come in on time and on budget. They own and operate six affordable housing 
rental projects.  homeWORD submitted an extensive management plan with their application and 
they have very well-thought out and well-developed management policies and procedures; all of 
which comply with the Montana Residential Landlord Tenant Act.  
 
Other considerations during the project review 
The property is located within the City limits and is located in the South 27th Street Zoning 
District which required a Special Review to allow for a multi-family development.  Parking & 
landscaping are required and have been included in the site plan.  Utilities are available at the 
site. 
 
During completion of the Environmental Review (ERR) process, a Noise Assessment was 
required due to the proximity of 27th Street; which is considered a major roadway.  Some 
mitigation was required through the installation of additional insulation on the side facing 27th 
Street, as well as requiring air conditioning.   
 
Financial Plan 
Sources of funds to complete the project financing are as follows: 

City of Billings HOME CHDO funds $    300,000 
Federal Home Loan Bank   $    100,000 
Low Income Housing Tax Credits $ 4,207,000 
Permanent Loan             $    219,000 
Donor     $      60,000 
Green Communities   $      25,000 
Sample Foundation   $        2,400 
Deferred Developer’s Fee   $    175,000 

 
homeWORD has acquired a permanent loan in the amount of $219,000.  This loan is amortized 
over a 30 year period at 5.25% interest. This would mean an annual payment of $14,150 dollars, 
which is reflected in the proforma.  It is also typical of these types of project to defer part of the 
developer’s fee; which homeWORD is proposing. 
 
HOME Requirements Review 
Total square feet of the project is 24,500 and the cost per square foot is $180. homeWORD is 
proposing all 20 units be HOME assisted.  With the additional $200,000, the HOME per unit 
subsidy is $25,000; well below the maximum subsidy allowed by Federal Regulation.  
homeWORD is requesting 11% of total project costs from City.  The subsidy is appropriate. 
 
Other, similar projects that have been funded include the Acme for $143,400 which included 19 
units that were HOME assisted and cost per unit was $7,547.  The Housing Authority of Billings, 
Town Square apartments was funded at $187,000 for 16 units which was $11,688 per unit cost.  
The Schwend apartments final cost per unit was $27,533. 
 



 
  

Page 16 of 288 

The HOME 25% match requirement is being met through volunteer labor, a percentage of the 
Architect’s fees are being donated and the land donation. Also a portion of the property tax 
exemption will be used when that is approved. homeWORD has negotiated with the City and is 
committed to an annual Payment in Lieu of Taxes and payment of assessments in the amount of 
$1,500.00, plus a $25.00 increase annually beginning in year two of occupancy. 
 
Low Income Housing Tax Credits(LIHTC) Restrictions & Requirements 
This application was approved for Low Income Housing Tax Credits (LIHTC).  LIHTC require 
that owners target no less than 40% of the units to be rented to 60% area median income or less. 
homeWORD has elected to provide 100% of the units at 50% or below AMI.  They also require 
projects must remain rent and income restricted for a minimum period of 15 years.  homeWORD 
is proposing this project be restricted for 46 years.  The LIHTC rent and income restrictions are 
enforced through restrictive covenants that are recorded against the title of the property at 
closing. 
 
In reviewing the application for the following cost limitations, homeWORD has following the 
LIHTC as well as industry standard allowed percentages with regard to construction 
contingency, developer’s fees, builder’s overhead and general requirements. All are a percentage 
of the construction costs minus the land costs.  The breakdown is as follows: 
 
       LIHTC allowed        homeWORD 

Construction Contingency   N/A        1% 
Developers fee    15%     10% 
Builder’s Overhead      2%      1% 
General Requirements      6%      4% 

 
ALTERNATIVES ANALYZED  
 (1) To not assist with more funds for the project. By not funding this project, homeWORD 
would have to secure conventional financing to complete the project which would increase costs 
which would be passed on to the renters. 2) Fund the additional request and secure the City’s 
CHDO investment in Billings which would ensure HUD allocation compliance through FY2008-
2009. 
 
STAKEHOLDERS 

 Stakeholders include the South Side Task Force who indicated unanimous support for 
this project. 

 Low Income families and individuals in the community. This project is targeted to 
families and individuals under 50% AMI 

 Disabled individuals and families in the community. All of the units in the proposed 
project will be handicap accessible. 

 Surrounding property owners. By funding this project, a new, high-quality family 
housing complex with numerous amenities to complement the neighborhood will be 
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constructed.  This will have a positive impact on the surrounding property owners 
through increasing the value of their homes and the neighborhood as a whole.   

 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
This project meets the following three strategies in the City’s Consolidated Plan:  

• Promote new affordable housing opportunities; and 
• Promote the preservation and revitalization of the community’s older neighborhoods 

where the affordable housing stock is located. 
 

Additionally, this project would create in-fill development in an existing lower-income 
neighborhood as well as provide development in the South 27th Street Corridor. 
 
 
SUMMARY 
An overall review of the funding for the project reveals it to be consistent with other similar 
projects that the City has funded.  The HOME subsidy amount being requested is consistent with 
the number of HOME assisted units, and is not over subsidy limitations.  Match requirements are 
being appropriately met, as well as Section 504 requirements and ADA accessibility. 
homeWORD will contract with a local management company for the day-to-day management 
services.  This project is also consistent with the City’s Consolidated Plan. 
 
There is a demonstrated need for these types of units, as evidenced through data from the recent 
Housing Needs Assessment.  The owner / developer has extensive experience, both in 
developing and managing Low Income Housing Tax Credit projects and is knowledgeable of the 
HOME program requirements as well.  The City has had partnered successfully with 
homeWORD with a number of projects and a positive relationship has been developed. 
 
RECOMMENDATION 
Staff recommends the City Council approve the $200,000 modification to homeWORD’s 
Development Agreement and extend the Development Agreement Contract to January 3, 2009 as 
a grant out of HOME / CDBG funds. These funds will be used by homeWORD to finish the 20 
units of affordable rental housing at 8th Avenue South & South 28th Street.   
 
ATTACHMENTS 
A.  Letter from homeWORD dated January 15, 2008 requesting modification (2 pages) 
B.  Section C, Part I & II: Sources of Funds Statement and Uses of Funds (4 pages) 
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5 
 Agenda Item:   
 

 

 City Council AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Public Hearing and Action on Re-allocation of CDBG and HOME funds 

DEPARTMENT: Planning & Community Development Division 

PRESENTED BY: Brenda Beckett, Community Development Manager 

 Candi Beaudry, Planning and Community Services Director 

 
PROBLEM/ISSUE STATEMENT:  This is the second agenda item of two items regarding the 
allocation of funding for Community Development Block Grant (CDBG) and the HOME 
Investment Partnership program. One agenda item requested an increase in Affordable Housing 
funding to a current project, Southern Lights. This agenda item requests a re-allocation of 
funding from the Affordable Housing fund to the First Time Homebuyer program. If all items are 
approved through City Council tonight, the City would still have $196,607 in affordable housing 
funds available to assist developers in creating affordable housing between now and June 30, 
2008.  
 
Since July 1st the City First Time Homebuyer Program has assisted 32 homebuyers achieve 
homeownership and expending available HOME funding for the program. Additional funding for the 
program is needed to meet the needs of lower income homebuyers in Billings between now and June 
30.  There is currently a waiting list of 21 families that have applied to the First Time Homebuyers 
program.  These families are waiting for funds to be available to sign a Buy/Sell Agreement to 
purchase their first home. Applications continue to arrive daily.  New funding for First Time 
Homebuyer activities will not be available until July 1, 2008, but CDBG and HOME funding from 
Affordable Housing funds are available immediately to assist these families.   
 
The Community Development Division also has CDBG expenditure HOME commitment deadlines 
as of May 1 and June 30.  Allocating funding which has not been committed for affordable housing 
projects would assist the Division in meeting these deadlines. In addition, it is a Community 
Development long term goal to make the First Time Homebuyer Program a year-round self-
sustaining program and the additional investment of funding will facilitate this goal.  
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The City’s Citizen Participation Plan requires a public hearing and City Council action on 
amendments in excess of $25,000 and public comments will be accepted from January 10 through 
February 8, 2008 on this proposed substantial amendment to the 2007-2008 Consolidated Plan.   
 
ALTERNATIVES ANALYZED:  (1) Reallocate $100,000 in CDBG and $100,000 in HOME funds 
to the City’s First Time Homebuyers Program to provide the resources to meet the current needs and 
expend the funds in a timely manner or; (2) Continue to reserve the CDBG and HOME funds for the 
Affordable Housing Development fund and possibly not meet federal expenditure and commitment 
deadlines. 
FINANCIAL IMPACT:   
The recommendation would result in the utilization of existing funds already allocated to the 
Affordable Housing Development Fund for First Time Homebuyers. If the request to increase 
funding to Southern Lights and to move funding into the First Time Homebuyer program are 
approved, the City would still have $196,607 in affordable housing funds available to assist 
developers in creating affordable housing opportunities between now and June 30, 2008, when 
new funding becomes available.  Additional funding may also be allocated on July 1, 2008 for 
FY2008-2009 for affordable housing projects. 
   
RECOMMENDATION 
CD Board and Staff recommend: City Council: (1) Hold a public hearing on the reallocation of 
CDBG and HOME Affordable Housing Fund to the First Time Homebuyers activities; and (2) 
approve the transfer of $200,000 from the CDBG and HOME Affordable Housing Development 
Fund to the First Time Homebuyers Program. 
 
Approved By: City Administrator  ____ City Attorney  ___ 

 
 

(Back to Regular Agenda)
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6 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Public Hearing and First Reading of an Ordinance Expanding Ward I:  

Annexation #08-02 

DEPARTMENT: Planning and Community Services Department 

PRESENTED BY: Aura Lindstrand, Planner II 

 
PROBLEM/ISSUE STATEMENT:  On January 28, 2008, the City Council approved the 
annexation of an approximate 54-acre parcel legally described as Tract 2-B-1 of Certificate of 
Survey 1121.  The request for annexation was submitted by King Business Park, LLC, Richard 
Dorn, Samuel Rankin, and Hannah Elletson, the owners of property.  Upon annexation, the 
property must be added to one of the City’s election wards.  The first reading and public hearing 
on the ordinance to add the property to Ward I will be conducted at this meeting.  The second 
reading of the ordinance will be conducted on February 25, 2008.   
 
FINANCIAL IMPACT:  There are no direct financial impacts if this ordinance is approved. 
 
RECOMMENDATION 
Staff recommends that the City Council hold the public hearing and approve the first reading of 
this ordinance that adds property to City Ward I. 
 
 
Approved by:  City Administrator _____   City Attorney _____ 
 
 
ATTACHMENT 
 

B. Ward Ordinance and Exhibit A 
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ATTACHMENT A 
 
 

ORDINANCE NO. 06-_____ 
 

AN ORDINANCE OF THE CITY OF BILLINGS, AMENDING BILLINGS 
MUNICIPAL CODE, CHAPTER 11, ELECTIONS, IN PARTICULAR, 
SECTION 11-102(c), WARD BOUNDARIES; AND CHANGING THE 
WARD BOUNDARIES ESTABLISHED THEREIN BY ADDING 
CERTAIN NEWLY ANNEXED REAL  PROPERTY TO WARD I 
PROVIDING FOR CERTIFICATION AND REPEALING OF ALL 
ORDINANCES AND RESOLUTIONS INCONSISTENT THEREWITH. 

 
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, 
MONTANA: 
 

3.  AMENDMENT.  Pursuant to Billings Municipal Code, Section 11-102(c) and the State 
Law, Billings Municipal Code, Section 11-102(c) Ward Boundaries is hereby amended 
by adding to the following designated Ward the following described real property: 

 
A tract of land situated in the E 1/2 of Section 16, and the NW 1/4 of Section 15, T.1S., 
R.26E., P.M.M., Yellowstone County, Montana, more particularly described as: 

 
Tract 2-B-1 of Amended Tracts 2-A and 2-B, of Amended Tract 2, Certificate of 
Survey No. 1121, Recorded January 14, 2008, Under Document No. 3451343, 
Records of Yellowstone County, Montana. 
 
Including all adjacent right-of-way of Fenton Avenue Southwest. 
 
Said Tract containing 54.691 gross acres and 53.624 net acres. 
 
(# 08-02) See Exhibit “A” Attached 
 

4. CERTIFICATION.  Pursuant to M.C.A. Section 13-3-103, the above change and 
alteration is hereby certified to the election administrator by the City Council, and the 
City Administrator or his designee is hereby directed to certify the changes and 
alterations and to deliver a map showing the boundaries of the ward, the streets, avenues 
and alleys by name and the ward by number, to the election administrator not more than 
ten (10) days after the effective date of this ordinance. 

 
3. REPEALER.  All other ordinances, sections of the Billings Municipal Code and 

ordinances inconsistent herewith are hereby repealed. 
 
PASSED by the City Council on the first reading this 11th day of February, 2008. 
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PASSED by the City Council on the second reading this 25th day of February, 2008. 
     

 
THE CITY OF BILLINGS: 

 
 
      ______________________________ 
      Ron Tussing, MAYOR 
ATTEST: 
 
 
BY:__________________________ 

Cari Martin, CITY CLERK 
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EXHIBIT A 
 

 
 
 
 

 
(Back to Regular Agenda) 

 
 



 
  

Page 32 of 288 

7 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Public Hearing and Resolution for Annexation #08-05 

DEPARTMENT: Planning and Community Services Department 

PRESENTED BY: Juliet Spalding, AICP, Planner II 

 
PROBLEM/ISSUE STATEMENT:  Owner and petitioner, First Citizens Bank of Billings, is 
requesting annexation of a property legally described as Lot 1, Sylvia Subdivision, located in 
Section 27, Township 1N, Range 26E into the City of Billings pursuant to Section 7-2-4600 of 
the Montana Code Annotated (MCA).  The subject property is located at 1094 Lincoln Lane, on 
the west side of Lincoln Lane, north of the Target Shopping Center in the Heights.  It is 0.891 
acres in size and is surrounded by the City limits on the north, south and west.  The petitioner is 
requesting annexation in order to obtain City services for development of the property for 
commercial uses.  The subject property is currently vacant with Highway Commercial zoning.    
 
ALTERNATIVES ANALYZED:  The City Council may approve or deny a petition submitted 
by owners of 50% of the real property in the area to be annexed (7-2-4601 (3)(b), MCA). 
 
FINANCIAL IMPACT:  The City can provide municipal services to the subject property.  If 
the proposed annexation is approved, the property could further develop with commercial uses, 
thereby increasing the tax revenue for the City. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the Resolution annexing Lot 1, Sylvia 
Subdivision, subject to the following conditions of approval: 
 

a. Prior to site development a Development Agreement shall be executed between the 
owner(s) and the City that shall stipulate specific infrastructure improvements and 
provide guarantees for said improvements; or 

 



 
  

Page 33 of 288 

b. A Subdivision Improvements Agreement (SIA) and Waiver of Right to Protest the 
Creation of SIDs shall be approved and filed that will stipulate specific infrastructure 
improvements and provide guarantees for such infrastructure improvements.   

 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 

A. Resolution 
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INTRODUCTION 
Owner and petitioner, First Citizens Bank of Billings, is requesting annexation of a property 
legally described as Lot 1, Sylvia Subdivision.  The subject property is located at 1094 Lincoln 
Lane, on the west side of Lincoln Lane, north of the Target Shopping Center in the Heights.  The 
petitioner is requesting annexation in order to obtain City services for development of the 
property for commercial uses.  The subject property is currently vacant with Highway 
Commercial zoning.    
 
PROCEDURAL HISTORY  

• On December 12, 2007, the annexation petition was submitted to the Planning & 
Community Services Department. 

• On January 28, 2008, the City Council acknowledged the annexation petition and set a 
public hearing date for February 11, 2008.   

• On February 11, 2008, the City Council will conduct the public hearing for the 
annexation.  

• On February 25, 2008, if the resolution to annex is approved by the City Council, a 
public hearing and first reading of an ordinance to expand the Ward II City Council 
boundary will be conducted. 

• On March 10, 2008, the City Council will conduct the second and final reading for the 
ordinance expanding the ward boundary. 

 
BACKGROUND 
The 0.891-acre subject property is located on the west side of Lincoln Lane, just east of Main 
Street in the Heights.  It is bordered on the north, south, and west by properties within the City 
limits and is within the red boundary of the limits of annexation as specified by the updated 
Annexation Map adopted by the City Council on February 26, 2007.  Annexing the property 
would allow it to be developed most efficiently for commercial uses, and therefore increase the 
taxable value of the property.  No change in zoning is anticipated at this time.  
 
ALTERNATIVES ANALYSIS  
The City Council has expressed concerns regarding how annexing additional properties may 
affect the City’s ability to provide services to new developments without diminishing the 
services provided to existing City residents.  To address these concerns, the City Council adopted 
an annexation policy that lists criteria for suitable annexations.  The proposed annexation 
complies with the adopted Annexation Policy criteria as follows: 
 

1. The area is located within the Limits of Annexation and within the Urban Planning Area. 
2. The City is able to provide adequate services. 
3. The proposed improvements will be required to meet City standards. 
4. As part of the Development Agreement, the owners will sign a Waiver of Right to Protest 

the creation of any Special Improvement Districts. 
5. The proposed land use will conform to the goals of the City of Billings and Yellowstone 

County Growth Policy. 
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Although MCA 7-2-4600 allows the municipality to waive the requirement of an annexation 
public services plan, it is the City’s custom to have staff prepare a brief analysis of predicted 
impacts to services and facilities.  State law lists the required contents of a public services plan 
including a 5-year (minimum) plan that outlines how and when services and infrastructure will 
be extended to the annexed area and how they will be financed.  This report follows that general 
format. 
 
Departmental Response:  City and County Departments, and the Heights Neighborhood Task 
Force were given the opportunity to comment on this annexation.  All City departments, with the 
exception of the police department responded favorably.  No comments were received from 
Yellowstone County or the neighborhood task force.  
 
City Facilities: The following improvements and facilities are necessary to provide adequate 
services to the subject property.   
 

• Water:  The County Water District of Billings Heights (CWDBH) can provide needed 
water services to the subject property.  The property is within their planning area, and can 
be served by an adjacent 8-inch water main found in Lincoln Lane.   

 
• Sewer: The City can provide sewer service to the property using the 10-inch sanitary 

sewer main that fronts the property in Lincoln Lane.   The Public Works Department 
indicates that the sewer main will need to be tapped and is between 16 and 19 feet deep.  
Local sewer main construction fees and a system development fee based on the size of 
the water meter will also be required. 

 
• Stormwater:  All stormwater improvements shall satisfy the criteria set forth by the City 

of Billings Stormwater Management Manual and will be subject to review and approval 
by the Public Works Department.  These improvements may include a requirement to 
extend the existing 12-inch storm drain located in Lincoln Lane approximately 500 feet 
to the south of the subject property and/or the provision of on-site storm water storage as 
determined by the Engineering Division.  Public Works is concerned over the number of 
on-site storage facilities that are being constructed.  

 
• Transportation:  The subject property has approximately 170 feet of frontage on Lincoln 

Lane, which is a local street located parallel to and one street east of Main Street.  Access 
to the property will be from one or more drive approaches off of Lincoln Lane.  
Driveway locations and additional traffic impacts for the site will be reviewed during the 
site development review process, which, depending on the proposed use, may require 
submittal of a Traffic Accessibility Study for review by City Engineering. 

 
The Street and Traffic Division expressed concerns over the ability to adequately service 
this property due to budget cuts within the division for fiscal year 2008 and beyond. 
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• Fire Station: The subject property is currently served by the Billings Fire Department, 

which will continue to service the property upon annexation.  Fire Station #6 at 1601 St. 
Andrew’s Drive is the closest station to the subject property and the only station in the 
Heights.    It is approximately two miles from the subject area. 

• Parks: A parkland dedication is not required, as this is a commercial property.  However, 
the property is within close proximity to MetraPark, the Kiwanis Trail, and Two Moon 
Park, all which provide recreational opportunities to the citizens in this area.  

 
• Bicycle and pedestrian facilities:   The property lies within the jurisdiction of the 

Heritage Trail Plan.  No trail connections are proposed to the subject property however, 
sidewalks will be required along Lincoln Lane at the time of site development.   

   
General City Services:  These are the City services that are provided to all residents and 
businesses in the City, such as police and fire protection, street and storm drain maintenance, and 
garbage collection and disposal.  The service providers that responded did not object to the 
annexation of this property.  

 
• Transit:  The MET transit system operators have no objections with the annexation 

request and have several bus routes in this area of town. 
 

• Fire:  The Fire Department had no objection with this annexation request. 
 

• Police:  The Police Department states that continued annexations without an increase in 
assets will affect its ability to respond to calls in a timely manner. 

 
• Public Utilities:  The Public Works--Collection and Distribution Division had no 

objection with the annexation request.   
 

• Public Works Department-Street and Traffic Division: The Street and Traffic 
Division expressed concerns over the ability to adequately service this property due to 
budget reductions. 

 
• Ambulance Service:  The City does not provide ambulance service, however it does 

dictate the level of service provided by American Medical Response (AMR).  By City 
ordinance, 90% of ambulance calls must be answered within 8 minutes; this annexation is 
within the area of acceptable response time.  

 
• Legal and Finance: General Fund services, such as Legal and Finance have indicated 

that they will not be negatively impacted. 
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• Other Departments: City/County services including Library, Planning, and 
Environmental Health are only slightly affected by the annexation since they will 
continue to serve new development whether in the City or the County.   

 
STAKEHOLDERS  
Annexation by petition does not require notification of adjoining landowners; however, it does require the 
City Council conduct a public hearing.  Notice of the public hearing was posted on the property on 
January 25, 2008, and published in the Billings Times on January 31, 2008. The Planning Division has 
received no public comments regarding the proposed annexation.  
CONSISTENCY WITH ADOPTED POLICIES OR PLANS  
Annexation of this property would adhere to the following goals, objectives and policies of the 
Yellowstone County and City of Billings 2003 Growth Policy: 
 

• Predictable land use decisions that are consistent with neighborhood character and land 
use patterns (Land Use Element Goal, page 5). 

• Contiguous development focused in and around existing population centers separated by 
open space (Land Use Element Goal, page 6). 

• More housing and business choices within each neighborhood (Land Use Element Goal, 
page 6). 

• Safe and efficient transportation system characterized by convenient connections and 
steady traffic flow (Transportation Goal, page 10). 

 
Annexation of the subject property is also consistent with the following goals and objectives of 
the 2006 Heights Neighborhood Plan: 
 

• Revitalize the Main Street corridor to increase and retain the commercial core of the 
Heights (Land Use Goal, page 20).  

• Encourage the annexation of County islands into the City of Billings (Land Use Goal, 
page 20). 

• Attract small and medium businesses to the Heights.  Promote “life to work” concept 
where people work close to or within walking distance of their homes (Economic 
Development Goal, page 32). 

• Create aesthetically appealing business and commercial corridors (Economic 
Development Goal, page 32). 

• Encourage infill development to access existing infrastructure (Infrastructure Goal, page 
33). 

 
RECOMMENDATION 
Staff recommends that the City Council approve the Resolution annexing Lot 1, Sylvia 
Subdivision, subject to the following conditions of approval: 
 

a. Prior to site development a Development Agreement shall be executed between the 
owner(s) and the City that shall stipulate specific infrastructure improvements and 
provide guarantees for said improvements; or 
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b. A Subdivision Improvements Agreement (SIA) and Waiver of Right to Protest the 

Creation of SIDs shall be approved and filed that will stipulate specific infrastructure 
improvements and provide guarantees for such infrastructure improvements.   

 
ATTACHMENT  

A. Resolution 
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RESOLUTION NO. 08- 
 
 
   A RESOLUTION OF THE CITY OF BILLINGS 

APPROVING PETITIONS FOR ANNEXATION 
AND ANNEXING TERRITORY TO THE CITY. 

 
 
  WHEREAS, one hundred percent (100%) of the freeholders who constitute more 

than fifty percent (50%) of the resident freeholder electors have petitioned the City for annexation 

of the territory hereinafter described; and 

WHEREAS, the territory was described in the Petition as required by law, and 

WHEREAS, annexation of said territory would be in the best interest of the City. 

  NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF BILLINGS, MONTANA, AS FOLLOWS: 

1. TERRITORY ANNEXED.  Pursuant to Petition filed as provided M.C.A., Title 7, Chapter 
2, Part 46, the following territory is hereby annexed to the City of Billings: 

 
A tract of land situated in the NE1/4 of Section 27, T.1N., R.26E., P.M.M., 
Yellowstone County, Montana, more particularly described as: 
Lot 1, Sylvia Subdivision, Recorded January 5, 1960, under Document No. 
634167, Records of Yellowstone County. 
Including all adjacent right-of-way of Lincoln Lane. 
Containing 1.047 gross acres, and 0.891 net acres. 
(# 08-05) See Exhibit “A” Attached 

 
2.    CONDITIONS.  The annexation is approved, subject to the following conditions: 

a. Prior to site development a Development Agreement shall be executed between the 
owner(s) and the City that shall stipulate specific infrastructure improvements and 
provide guarantees for said improvements; or 

 
b. A Subdivision Improvements Agreement (SIA) and Waiver of Right to Protest the 

Creation of SIDs shall be approved and filed that will stipulate specific infrastructure 
improvements and provide guarantees for such infrastructure improvements.   
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3. PROCEDURE.  All procedures as required under M.C.A., Title 7, Chapter 2, Part 46, have 

been duly and properly followed and taken.   

 PASSED by the City Council and APPROVED this 11th day of February, 2008.  

 

       THE CITY OF BILLINGS: 
 
       BY: ________________________ 
  
       Ron Tussing, MAYOR 
 
 

ATTEST: 
 

BY: ______________________________ 
   
CITY CLERK 

 
 
 
 

(AN 08-05) 
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(Back to Regular Agenda) 
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8 
AGENDA ITEM: 

 
 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Public Hearing for Resolution in Support of Placing County-Wide 

Planning Mill Levy Increase on the June 2008 Election Ballot 

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Wyeth Friday, Planning Division Manager 

 
PROBLEM/ISSUE STATEMENT:  On January 8, 2008, the Planning Division was directed 
by the City Council to bring a resolution forward that affirms the Council’s support of placing a 
1-mill increase of the County-wide planning mill levy on the June 3 election ballot. This 1-mill 
increase is being proposed by the Planning Division to address ongoing local revenue deficits 
that have reduced the Division’s ability to leverage Federal Transportation Planning funds that 
enable the Division to provide and maintain the planning services the community demands. 
 
The Board of County Commissioners must take the official action to place the proposed 1-mill 
increase on the election ballot since the levy is a County wide levy and not a City levy. The staff 
requests the Council pass this resolution recommending the Board of County Commissioners 
approve a resolution placing the 1-mill increase on the ballot. 
 
ALTERNATIVES ANALYZED: The City Council, in considering this resolution of support, 
may do one of the following: 
 

1. Approving the Resolution and supporting placing the 1-mill increase on the election 
ballot will significantly increase the likelihood of passage of the levy by the Billings 
Community.  

2. Denying the Resolution and not supporting placing the 1-mill increase on the election 
ballot may decrease the likelihood of passing the mill levy increase and result in a 
decrease in staffing and services by the Planning Division. 
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FINANCIAL IMPACT:  Approving this resolution will not cause any financial impact to the 
City. 
 
RECOMMENDATION 
Staff recommends that the City Council approve this resolution in support of placing a County-
Wide Planning Mill Levy Increase on the June 2008 Election Ballot. 

 
Approved by:  City Administrator _____  City Attorney _____ 
 
 
ATTACHMENTS 

A. Planning Resource Allocation Comparison With and Without Mill Levy Increase 
B. Allocation of Additional 1-mill for Planning Division and County GIS Services 
C. Resolution 
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INTRODUCTION  
On January 8, 2008, the Planning Division was directed by the City Council to bring a resolution 
forward that affirms the Council’s support of placing a 1-mill increase of the County-wide 
planning mill levy on the June 3 election ballot. The Board of County Commissioners also on 
January 8 directed staff to bring a resolution forward to the Commission to place the 1-mill 
increase on the election ballot for a county-wide vote. This 1-mill increase is being proposed by 
the Planning Division to address ongoing local revenue deficits that have reduced the Division’s 
ability to leverage Federal Transportation Planning funds that enable the Division to provide the 
planning services the community demands. 
 
The Division is operating with two vacant planner positions (See Attachment B), a decrease in 
local funding to leverage the maximum Federal Transportation Planning (PL) funds available to 
the Division, and has had to delay work on some proposed zoning text amendments and special 
projects. Projects that have been stopped or delayed include: 

• Proposed regulation of wind turbines through the Zoning Code 
• Completion of the casino overlay draft regulations 
• Completion of a master development plan review process in coordination with other City 

departments 
• Initiation of an infill incentive program in coordination with City Public Works and other 

departments 
• Initiating a corridor/access study for Highway 3 from the Airport to Apache Trail 
• Initiating the review and update of the 2003 Growth Policy and the West Billings Plan 

 
Planning Division revenue for subdivision and zoning applications for fiscal year 2008 is 
tracking about $6,000 below last year’s revenue based on 50% of the fiscal year complete. 
However, the budget estimates for FY 2008 were significantly reduced for subdivision and 
zoning revenue from FY 2007 to reflect the anticipated ongoing downturn in applications. This 
means that current revenues are falling short of last year’s revenues even after reducing FY 2008 
subdivision and zoning revenue estimates by about 24% from FY 2007. The Planning Division is 
spending reserves in FY 2008 to meet expenditures and the downward application trend appears 
to be continuing (See Figure 1 below). This is resulting in a reduction in services as local 
revenue decreases and the Department loses its ability to leverage the maximum PL funds 
available for planning services. About $830,000 in PL funds were not leveraged in FY 2007 
($440,000) and FY 2008 ($393,000) due to limited local match. 
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Projected FY08 & FY09 Budget
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Figure 1.  Budget Projections, Fiscal Years 2008 and 2009 
 
At the end of 2007, the Planning Division saw no change in subdivision applications and slight 
decreases in zoning applications compared to 2006. 

• Zoning applications in 2007 were down 13% 
• Permits including fences, signs and temporary uses were down 9% from 2006 levels 
• Total subdivision applications for the City and County remained flat at 223 total fee 

applications in 2007. This follows a 30% decrease in subdivision applications between 
2005 and 2006. 

 
Actual reserves will not be known until year-end revenues are calculated.  The six month 
property tax payment amount received by the Division at the end of December 2007 was greater 
than originally estimated, and there could be increases in applications in the next six months. 
However, any revenue increases from property tax collections and fees are not expected to more 
than delay significant service cuts in the Division to maintain a balanced budget and begin to try 
and rebuild reserves. 
 
ALTERNATIVES ANALYZED: The City Council in considering this resolution of support 
may do one of the following: 

1. Approve the Resolution and support placing the 1-mill increase on the election ballot 
2. Deny the Resolution and not support placing the 1-mill increase on the election ballot 

 
RECOMMENDATION 
Staff recommends that the City Council approve this resolution in support of placing a County-
Wide Planning Mill Levy Increase on the June 2008 Election Ballot. 

ATTACHMENTS 
A. Planning Resource Allocation Comparison With and Without Mill Levy Increase 
B. Allocation of Additional 1-mill for Planning Division and County GIS Services 
C. Resolution 
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ATTACHMENT A 
 

FTE Equivalent 
BENEFITS 

Status Quo With Mill 
Levy 

W/O Mill 
Levy 

Efficient Use of Public Resources    
Planning for Growth and Development 

Land Use Planning  
Infill Incentive Program 

Transportation Planning 
Neighborhood/Community Planning 

Implementing, Updating Growth Policy, Other Plans 
Annexation Policy, Urban Planning Studies, 
West Billings Plan, Heritage Trail Plan 
Zoning Text Amendments 

 
1 
 

2 
1 
.5 
 
 

.25 

 
1.2 

 
2.4 
1.2 
.75 

 
 

.25 

 
1 
 

2 
.75 
.5 
 
 

.25 
 4.75 5.8 4.5 

Maintain Public Health and Safety    

Administer Zoning Codes 
Zone Changes 
Special Reviews 
Variances 
Zoning Compliance Reviews 
Zoning Clarifications 

Administer Subdivision Codes 
Subdivision Plats 
Exempt Plats 

 
1 
.5 
.5 
.5 
.25 

 
2 
1 

 
1.2 
.6 
.6 
.5 

.25 
 

2 
1 

 
.75 
.5 
.25 
.5 
.25 

 
1.75 
.75 

 5.75 6.15 4.75 

Preservation of Property Values    

Zoning Code Enforcement (Planning Staff) 
Shiloh Corridor; Medical Corridor; 27th St. 

*GIS 
Maintain and disseminate property 
information 

.3 
 
 

.1 

.4 
 
 

.1 

.2 
 
 

.1 

 .4 .5 .3 

Preservation of Quality of Life    

Special Projects, Studies and Committees 
TIFs; Workforce Housing; Bike-Ped. 

  Environmental Protection 
West End Flood Study 

Grant Administration 
Bike/Ped. Projects 
Historic preservation 

.4 
 

.1 
 
 

.1 

.1 

1 
 

.25 
 
 

.2 
.12 

.4 
 

.1 
 
 

.1 
0 

 .7 1.57 .6 

Other    

Budgeting 
Personnel 

.1 

.1 
.1 
.1 

.1 

.1 
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Office Management 
Training 
General Customer Service 

.2 

.2 

.4 

.2 

.3 

.5 

.2 

.1 
.25 

 1.0 1.2 .75 

TOTAL FTEs 12.6 15.2 10.9 

NET FTEs 0 +2.6 -1.7 
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ATTACHMENT B 
 

Table 2. Allocation of Additional 1-mill for Planning Division and County GIS Services  
                        
          Total Increase Cost   Local Match  % Federal Match % Total Funds 
Fill Vacant Senior Planner Position   $             90,000.00     $  49,500.00  55%  $ 40,500.00  45%  $  90,000  
                        
Fill Vacant Planner II Position    $             64,643.00     $  35,553.65  55%  $ 29,089.65  45%  $  64,643  
                        
Fill 1/2 Time Clerk for Code Enforcement   $             23,794.70     $  23,794.70  100%      $  23,794 
                        
Provide Operation and Maintenance for Positions  $             32,000.00     $  25,280.00  79%  $   6,720.00  21%  $  32,000  
                        
Build Reserves (Goal: 29% of Budget)***   $             57,908.00     $  57,908.00  100%      $  57,908  
                        
Totals          $           268,345.70     $192,036.35     $ 76,309.65     $268,345  
     Total Local Funds Needed=$192,036*     
     1-mill= $225,925**       
            
*Total Local Funds Needed= $192,036; $225,925(1-mill) - $33,888 (GIS) = $192,037     
            
**1-mill Planning Levy Increase Provides @$33,888 in Additional Funds to County GIS     
            
***From current levels, 6 years at $57,908/year would restore reserves       
            
NOTE: A home valued at $200,000 would pay $3.97/year in additional levy      
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ATTACHMENT C 
 

RESOLUTION NO. 08-________ 
 

A RESOLUTION SUPPORTING A JUNE 2008 BALLOT 
PROPOSAL BY THE YELLOWSTONE COUNTY 
COMMISSIONERS SEEKING VOTER APPROVAL OR 
DISAPPROVAL OF A COUNTY PLANNING DEPARTMENT 
MILL LEVY INCREASE OF 1.0 MILL TO SUSTAIN 
COUNTY-WIDE PLANNING AND GEOGRAPHIC 
INFORMATION SYSTEMS SERVICES (GIS) AND  
INCREASE COMMUNITY ACCESS TO CERTAIN 
MATCHING FEDERAL GRANT FUNDS. THE CITY OF 
LAUREL AND THE LAUREL PLANNING JURISDICTION 
ARE THE ONLY AREAS OF THE COUNTY NOT INCLUDED 
IN THIS BALLOT MEASURE 
 
 

 WHEREAS, the City of Billings and Yellowstone County continue to experience 
population growth, significant commercial development and associated increasing demands for 
growth management and land use planning by the City-County Planning Department and the 
public continues to support efficient use of public resources, protection of public safety, 
preservation of property values and sound land use planning. GIS services are also a vital tool for 
land use planning and also provide public safety, mapping and land analysis information to the 
City and County ; and 
 
 WHEREAS, the City-County Planning Department is currently funded ½ by Federal 
Transportation Planning funds, ¼ by fees, and ¼ by a County-wide 1.17 mill levy.  Revenue 
from fee-based services is decreasing while demand for community planning services is 
increasing, which will ultimately result in reduction in all planning services and loss of matching 
Federal Transportation Planning funds.  Additional Federal Transportation Planning grant 
monies are available through the City-County Planning Department for the benefit of the City 
and County, but only if other local matching funding sources, such as the current 1.17 mills, are 
increased; and 
 
 WHEREAS, the demands for exceptional City and County land use planning and growth 
management exceed the current financial resources available for the City-County Planning 
Department, and without additional funding, a reduction in services will occur.  An additional 
permanent 1.0 mill levy providing increased access to Federal Transportation Planning funds 
will be of great benefit and will help ensure quality, long-term growth management and land use 
planning for both the City of Billings and Yellowstone County, Montana; and 
 
 WHEREAS, it is currently projected that an additional 1.0 mill levy will cost taxpayers 
only $1.99 per year for a house valued at $100,000 or $3.97 per year for a house valued at 
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$200,000.  The City Council believes that this minimal cost to the taxpayers will result in 
exceptional planning services that are sustainable and will ensure continued public involvement 
in the growth and development of the City of Billings and Yellowstone County; and 
 
 WHEREAS, the authority to place such a ballot issue before the voters is conferred upon 
the Yellowstone County Commission. 
 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BILLINGS, 
MONTANA, DOES HEREBY RESOLVE AS FOLLOWS: 
 
 The City Council hereby declares its support for a ballot proposal which would require a 
permanent County mill levy increase from 1.17 mills to 2.17 mills, a total increase of 1.0 mills, 
specifically to fund the City-County Planning Department and the County GIS Department. Such 
a mill levy increase will also result in Yellowstone County receiving increased Federal 
Transportation Planning monies.  The City Council strongly encourages the Yellowstone County 
Commission to submit this issue to the registered voters of Yellowstone County, Montana, 
including the City of Billings. This mill levy increase would not apply to the City of Laurel and 
the Laurel Planning Jurisdiction. 
 
    Passed and approved this _____ day of February, 2008. 
 
      THE CITY OF BILLINGS: 
 
 
 
      BY:       
              Ron Tussing, Mayor 
 
ATTEST: 
 
 
 
__________________________________ 
 City Clerk 

 
 

(Back to Regular Agenda) 
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9 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, February 11, 2008 
 

 
TITLE: Lockwood Sewer District Wastewater Agreement 

DEPARTMENT: Public Works 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The City first approved an agreement for wastewater 
service with the Lockwood Water & Sewer District (District) on September 13, 1999.  After 
multiple failed bond elections the agreement was terminated when the District was unable to 
meet certain agreement conditions.  Staff directs the Council to the Procedural History portion of 
this staff report for the lengthy background of this issue.  In preparation for pursuing a bond 
election the District has continued to pursue a new agreement for wastewater service.  The 
Council had their latest discussion of the agreement at the January 22, 2008, work session with 
direction to staff to modify the agreement and bring back to the Council at the earliest date. 
 
ALTERNATIVES ANALYZED:  Staff has identified the following alternatives: 

1. Approve. 
2. Approve with modifications. 
3. Do not approve. 

 
FINANCIAL IMPACT:  Staff has identified the following financial impacts: 
 

1. Approve as requested:  The financial impact of this action is that, per the agreement, the 
City will undertake a rate study to determine the rates to be charged to the District.  This 
study would not be undertaken until it was assured that the District was proceeding with 
their project.  Staff estimates this study will cost $40,000 to $50,000.  The contract 
provides that this cost will be paid by the District directly or through the rate structure. 
The agreement also provides for a minimum 15% rate of return on investment to the City.  
The 15% would be applied to the rate base, which generally consists of plant in service 
less accumulated depreciation; plus construction work in progress, materials and supplies, 
and working capital; and less contributions in aid of construction, and customer advances.  
This return will provide revenue over and above the cost to treat the District’s 
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wastewater.  The agreement includes language clarifying that the District will be subject 
to the city franchise fee, which is currently 4%.  In addition, the agreement also includes 
a 6% surcharge, which will go to the city General Fund, in addition to the franchise fee 
and rate-of-return on investment. 

2. Approve with modifications:  The financial impacts related to this action will depend on 
the modifications the Council may incorporate; however, as a minimum, the cost of a rate 
study as mentioned in the above alternative would also apply here.  This action will also 
include the minimum 15% rate of return and the 6% surcharge, both going to the general 
fund. 

3. Do not approve:  With no agreement in place, the City will not realize the revenue over 
and beyond the cost to provide the service, which would be the rate-of-return, franchise 
fee and surcharge. 

 
RECOMMENDATION 
 
Staff recommends that Council approve the wastewater service agreement with the Lockwood 
Water and Sewer District.  
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENTS     Attachment A – Wastewater Service Agreement 
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INTRODUCTION 
 
The City first approved an agreement for wastewater service with the Lockwood Water & Sewer 
District (District) on September 13, 1999.  After multiple failed bond elections the agreement 
was terminated when the District was unable to meet certain agreement conditions.  Staff directs 
the Council to the Procedural History portion of this staff report for the lengthy background of 
this issue.  In preparation for pursuing a bond election the District has continued to pursue a new 
agreement for wastewater service.  The Council had their latest discussion of the agreement at 
the January 22, 2008 work session with direction to staff to modify the agreement and bring back 
to the Council at the earliest date. 
 
Staff recommends that Council approve the wastewater service agreement with the Lockwood 
Water and Sewer District.  
 
PROCEDURAL HISTORY  
 

• The Public Utilities Board recommended approval of the original service agreement 
on August 26, 1999. 

• The City Council approved the original agreement on September 13, 1999. 
• The District requested a 3-year extension of the agreement and waiver of the reserve 

plant capacity charge by letter dated March 11, 2004. 
• City Administrator Kristoff Bauer responded to the District on November 1, 2004, 

indicating that, for various reasons, the agreement should be allowed to lapse. 
• The Public Utilities Board, at the June 15, 2006, meeting, recommended approval by 

the City Council of a new agreement, which was requested by the District. 
• At the July 10, 2006, meeting the Council delayed action on the agreement for one 

month to allow further discussion.  The Council further discussed the agreement at 
the July 31, 2006, work session with District board members in attendance. 

• The Council disapproved the agreement at the August 14, 2006, council meeting. 
• The District requested reconsideration of an agreement at the August 27, 2007, 

council meeting. 
• The Council discussed an agreement at the September 17, 2007, work session and 

directed staff to place the agreement on the October 9 regular agenda. 
• The Council conducted a public hearing at the October 9, 2007, council meeting and 

delayed action to the October 22 meeting. 
• The Council further discussed the agreement at the October 15 work session and 

directed staff to modify the agreement for consideration at either the October 22 or 
November 13 council meeting. 

• At the October 22 meeting, the Council delayed action to the November 13 meeting. 
• The Council approved the agreement, with amendments, at the November 13 

meeting. 
• Staff subsequently met with the District to discuss District-requested revisions to the 

approved agreement.  The Council discussed these revisions at the January 22 work 
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session and directed staff to modify the agreement for consideration at the February 
11 council meeting. 

• The action before the Council is to consider the agreement at the February 11 
meeting. 

 
BACKGROUND 
 
The District has conducted multiple, unsuccessful bond elections to build a wastewater system 
for Lockwood.  The District wishes to conduct another bond election and has asked the City to 
enter into a new service agreement.  Following the Council’s approval of the agreement at the 
November 13, 2007 council meeting the District requested various revisions to the agreement, 
which were presented to the Council at the January 22, 2008 work session.  Those revisions are: 
 

• Reserve Capacity (Section 4) – language has been added requiring that the rates and 
amount of reserve capacity be renegotiated when District flows and loadings reach 80% 
of the projected ultimate flows and loadings. 

• Franchise Fee & Surcharge (Section 19) – language has been added to clarify that the 6% 
surcharge will not apply to the system development fees or franchise fees. 

• Wastewater Rate Arbitration Procedure (former Section 23) – all language allowing for 
binding arbitration of the rates was removed in response to the Council discussion at the 
recent work session.  As staff indicated at the work session, this arbitration provision is 
the same as in the contract for the Billings Heights Water District.  The advantages of this 
process are that it provides a non-litigious way to resolve disputes and also provides a 
forum where the decision maker is more knowledgeable in the rate-making process.  The 
proposed language provides no mechanism for a rate dispute other than court action.   

• Fixed Sum Payment for Non-Regulatory Breaches (Section 28) – a daily fixed sum 
payment of $3,000 for the District’s noncompliance of any non-regulatory/non-statutory 
breach of the agreement has been added.  The $3,000 per day is intended to be a best 
estimate of risk for these types of situations.  The previous $25,000 per day penalty has 
been deleted as staff believes this is more appropriately encompassed in the general 
indemnification provisions of the agreement. 

• Performance or Financial Guarantee Bond (Section 29) – a $1,000,000 performance bond 
requirement is included in the agreement.  The bond is to remain in place throughout the 
term of the agreement.  Language has been added that will allow the District, at the sole 
discretion of the City, to provide some other form of financial guarantee.  This is 
intended to provide the District alternatives in case they are unable to obtain a 
performance bond as has been indicated. 

• Attorney’s Fees (Section 33) – language has been inserted that provides that each party 
will pay their own attorney fees in cases of disputes with the agreement. 

 
ALTERNATIVES ANALYSIS  
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Approve:  Council approval of the agreement will provide the District with a continued 
opportunity to pursue construction of a wastewater system.  There is sufficient capacity in the 
wastewater treatment plant to accommodate Lockwood with current average wastewater flows 
into the plant of approximately 16 mgd as compared to an average plant design flow capacity of 
26 mgd.  The City’s discharge permit for the wastewater plant was renewed in November 2006 
and will expire in 2011.  For the most part, the permit carried forward the historic discharge 
limits.  However, indications are that the next permit cycle will include limits requiring a higher 
degree of treatment, which will necessitate modifications to the treatment process and facilities at 
a future time.  While the detail and extent of these modifications have not been identified, staff 
believes that the city’s service requirements will drive the need for these modifications with or 
without the Lockwood flow contribution.  
 
Approve with modifications:  Approval of the agreement with modifications as the Council 
may determine will, as a minimum, provide the District with the continued opportunity 
mentioned above.  The remaining benefits to the District will, of course, depend upon the nature 
of the modifications. 
 
Do not approve:  This action will not provide the District with the flexibility and time they need 
to consider further options. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the wastewater service agreement with the Lockwood 
Water and Sewer District. 
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Wastewater Service Agreement 
 

THIS AGREEMENT made and entered into this     day of ______________, 
2008, by and between the City of Billings, Montana, a municipal corporation, hereinafter 
referred to as “CITY,” and the Lockwood Area/Yellowstone County Water and Sewer 
District, a county water and sewer district organized and existing under the laws of the 
State of Montana, hereinafter referred to as “DISTRICT”; 
 

W I T N E S S E T H 
 

WHEREAS, the CITY is authorized under state law to establish, construct, 
reconstruct, extend, operate and maintain a municipal wastewater utility with a plant for 
the treatment and/or disposal of wastewater and to regulate, establish and change the 
rates, charges, and classifications imposed on persons served by the municipal 
wastewater utility; and 
 

WHEREAS, the DISTRICT is authorized under state law to construct, purchase, 
lease, acquire, operate and maintain a wastewater system to benefit the inhabitants of the 
DISTRICT; and 
 

WHEREAS, the DISTRICT has determined that it would be cost effective at this 
time for the DISTRICT to transport its wastewater to the municipal wastewater system 
and to contract with the CITY for the treatment and disposal of said wastewater; and 
 

WHEREAS, the CITY has determined that it has sufficient capacity in the 
municipal wastewater system to treat and dispose of the DISTRICT’S wastewater in a 
manner that meets all the effluent limitations set forth in the CITY’S current Montana 
Pollutant Discharge Elimination System Permit, MT-0022586. 
 

NOW, THEREFORE, BE IT RESOLVED that in consideration of mutual 
covenants to be performed by the parties hereto, it is hereby agreed as follows, inclusive 
of the referenced Exhibits and Attachments: 
 

1.  Contractual Relationship:   Approval of this wastewater service agreement 
(Agreement), including payment by the DISTRICT of system development fees, does not 
create in behalf of the DISTRICT and/or the DISTRICT’S users any ownership rights in 
the municipal wastewater system, nor is any joint venture, partnership, cooperative or 
other legal relationship between the CITY and the DISTRICT and/or the DISTRICT’S 
wastewater users created hereby.  The only relationship established by this Agreement 
shall be that of municipal wastewater utility (Public Works Department) and contractual 
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customer (DISTRICT), subject to the conditions set forth herein.  Also, approval of this 
Agreement does not authorize any infringement of federal, state or local laws by either 
party. 

 
2.  Service Area:  This Agreement obligates the CITY to accept for treatment 

domestic wastes that are contributed from the DISTRICT’S users whose properties are 
situated entirely within the boundaries of the DISTRICT at the time of its creation under 
County Resolution #96-83, dated August 22, 1996, and as more specifically described 
and shown on Exhibit “A” and Exhibit “B,” respectively, subject to the flow and loading 
limitations in Section 4 herein.   Said area will hereinafter be referred to as “Service 
Area.”  It is further understood between the parties hereto that the DISTRICT shall not 
expand its Service Area to include any additional properties without first obtaining the 
CITY’S written consent to do so and that CITY has sole discretion to withhold such 
consent.  Failure to obtain such consent shall subject the DISTRICT to the penalty fixed 
sum payment outlined in Section 29 28 herein.   
 

3.  Point of Connection:  The DISTRICT’S force main shall connect to the 
municipal wastewater system at or near the site of the municipal wastewater treatment 
plant, with the exact location subject to the written approval of the Public Works Director 
(Director).  A professional engineer licensed to practice in the State of Montana shall 
design the method of connection.   The Director and the Montana Department of 
Environmental Quality (DEQ) shall approve in writing the detailed plans and 
specifications for the connection prior to its construction.  The DISTRICT shall bear all 
costs associated with construction, operation, maintenance and replacement of the 
DISTRICT’S force main and appurtenances, including the connection of its force main 
with the municipal wastewater system. 
 

4.  Reserve Capacity:  Exhibit “C” is a January 22, 1998 Memo from Bill 
Enright, Morrison-Maierle, Inc., to Al Towlerton, Public Utilities Department.  Therein 
the District’s engineering consultant estimates the per capita contributions for various 
wastewater constituents.  Exhibit “D” is an excerpt from the Lockwood Water and Sewer 
District Facility Plan Report, which was subsequently supplied to Alan Towlerton, Public 
Works Department, by Carl Anderson of Morrison-Maierle, the DISTRICT’S 
engineering consultant.  Therein, the projected population for Lockwood is 9,119 for the 
year 2020, which the DISTRICT represents is the estimated ultimate build out of 
properties within the Service Area.  Applying the per capita contributions to the projected 
build out population shows that for the Year 2020, the DISTRICT’S average daily 
wastewater flow will be 0.91 million gallons per day (mgd), its maximum daily flow of 
wastewater will be 2.74 mgd, utilizing a 3.0 peaking factor, the average Biochemical 
Oxygen Demand (BOD) Loading will be 1,915 pounds per day and its average Total 
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Suspended Solids (TSS) Loading will be 2,006 pounds per day.  Because conditions of 
development within the Service Area may change resulting in wastewater flows and 
loadings ultimately exceeding those estimated above, the amount of capacity that the 
CITY will reserve in the municipal wastewater system for the sole benefit and use of the 
DISTRICT shall be 80% of the flows and loadings identified above, subject to 
negotiations up to 100%. The rates and billing methodologies developed for these flows 
and loadings, as outlined in Sections 19 and 20 shall be complied with by the DISTRICT.  
Approximately six (6) months prior to the time that flows or loadings are expected to 
equal the above-mentioned 80% value, the amount of reserve capacity, not to exceed 
100% of the values identified above, shall be renegotiated and rates shall be recalculated 
in accordance with the applicable provisions of the Agreement.  If there are flows or 
loads exceeding the limits specified in this section that have not been previously 
negotiated the CITY shall notify the DISTRICT of such noncompliance. Six months prior 
to the time flows or loadings are expected to equal 80%. If the DISTRICT does not 
restrict the flows or loads exceeding the limits within five (5) days of such notification, 
the penalty fixed sum payment outlined in Section 29 28 herein shall apply. 
 
Each time this Agreement is renegotiated, the DISTRICT may, at its sole 
discretion, decrease the amount of the reserve capacity set forth herein.  Any 
increase in the reserve capacity at that time, however, shall be subject to the 
approval and acceptance of the CITY.  Said renegotiated adjustments in the 
reserve capacity shall be taken into account the first time the CITY adjusts 
the rates that it charges the DISTRICT for treatment of the DISTRICT’S 
wastewater following such renegotiations.  In any event, the CITY reserves 
the right to require the DISTRICT to contribute up-front for the construction 
cost of any additional reserve capacity that may be renegotiated. 
 
The DISTRICT shall not sell nor transfer to any other party all or any portion of this 
reserve capacity.  Any reserve capacity not being used by the DISTRICT at the 
termination of this Agreement (measured by utilizing the last 365 days of flow data as 
well as BOD and TSS Loading data) shall revert back to the CITY at no cost or charge to 
the CITY.    
 
The DISTRICT may not at any time exceed the reserve capacity the CITY has set aside 
for the DISTRICT.  In the event that the DISTRICT should exceed such reserve capacity, 
The DISTRICT shall accept no new customers or service line connections into its system 
and will immediately commence design and construction of pretreatment and/or I/I 
storage facilities to reduce flows and loads received by the CITY below the reserve 
capacity.  Such facilities shall be completed within two years of notification by the CITY 
and if not completed, this contract will be terminated and service will be disconnected 
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within an additional two years.  Failure to comply with these provisions will subject the 
DISTRICT to the penalty fixed sum payment outlined in Section 29 28 herein. 
 

5.  Compliance with Regulations:  The DISTRICT hereby agrees to accept and 
abide by the following regulations governing wastewater service:  

 
  A.   All applicable provisions of the Billings Montana City Code and the 

CITY’S Rules and Regulations Governing Wastewater Service or any future amendments 
thereto;  
 

B.  All state, federal and local regulations governing the discharging of 
wastewater and industrial wastes into the municipal wastewater system and any future 
amendments thereto; and  
 

C.   Any special conditions set forth in this Agreement.  
 
 If DISTRICT violates any of said codes, regulations and/or special 
conditions, the indemnification and penalty fixed sum payment provisions 
set forth in Sections 29 28 and 31 30 shall apply. 
 

6.  Flow Measurement:  The DISTRICT, at its sole expense, shall install, operate 
and maintain any flow measuring facilities designated by the Director.  The DISTRICT 
shall keep said facilities in good operating condition at all times.  The flow measuring 
facilities shall, as a minimum, accurately and continuously indicate and record at the 
municipal wastewater treatment plant the rate of flow and volume of all wastewater 
passing through the DISTRICT’S force main and into the municipal wastewater system.   
 
All such flow measuring facilities shall be calibrated at least annually under the direct 
supervision of a professional engineer who is licensed to practice in the State of Montana.  
Said professional engineer shall be mutually acceptable to both the DISTRICT and 
CITY.  The professional engineer shall certify in writing to the CITY and DISTRICT 
within thirty (30) days of performing the calibration that the flow measuring facilities, 
including the wastewater meter, have been properly calibrated according to the 
manufacturer’s recommendations and are operating within approved accuracy limits.  All 
costs associated with the annual calibration of the flow measuring facilities, including the 
wastewater meter, shall be borne by the DISTRICT.  Reasonable, estimated flow 
adjustments shall be made for any incorrect meter readings.  The DISTRICT agrees to 
verify the calibration of the flow measuring facilities, at its sole expense and at the 
request of the CITY, in the event flow information deviates from normal indicating a 
problem with the facilities. 
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Failure to comply with these provisions shall subject the DISTRICT to the penalty fixed 
sum payment outlined in Section 29 28 herein. 
 

7.  Testing and Sampling:  The DISTRICT, at its sole expense, shall install, 
operate and maintain all sampling facilities designated by the Director.  As a minimum, 
the DISTRICT shall install sampling and testing facilities at or near the point of 
connection of the DISTRICT’S force main with the municipal wastewater system and 
prior to the mixing of the CITY’S and DISTRICT’S wastewater.  Such facilities shall be 
designed by a professional engineer, licensed to practice in the State of Montana.  The 
facilities shall be located above ground and shall be designed to meet appropriate safety 
regulations and to satisfactorily operate under all weather conditions.  The DISTRICT 
and the CITY shall have equal access at all times to said facilities. 
 
The Director shall determine the type of tests to be performed, frequency of sampling, 
limits for test compliance, and methods and points of sampling on the DISTRICT’S 
influent wastewater.  Said parameters are subject to change from time to time at the 
Director’s sole discretion.  Such changes do not require renegotiations of this Agreement.  
(See Attachment I)     
 
A mutually acceptable DEQ-certified testing laboratory (CTL) shall perform all the 
sampling and testing of the District’s wastewater required under this Agreement.  The 
CTL shall perform said sampling and testing in accordance with 40 Code of Federal 
Regulations (CFR) Part 136, Guidelines Establishing Test Procedures for the Analysis of 
Pollutants.  The CTL shall provide the CITY and DISTRICT with a written copy of the 
results of each test within 30 days of performing the test.  The DISTRICT shall bear all 
costs associated with such testing and sampling.  Reasonable, estimated adjustments shall 
be made for incorrect test results.  
 
Failure to comply with these provisions shall subject the DISTRICT to the penalty fixed 
sum payment outlined in Section 29 28 herein. 
 

8.  Test Noncompliance:  Test results on samples of the DISTRICT’S wastewater 
that are in noncompliance with specified limits shall automatically trigger repeat 
sampling and testing by the CTL.  If the follow-up test results remain out of compliance, 
the DISTRICT shall forthwith begin an in-depth investigation to determine the cause of 
noncompliance.  Upon making such determination, the DISTRICT shall take immediate 
steps to correct the problem and regain full compliance.  The DISTRICT shall, as a result 
of such noncompliance, make timely payment to the CITY of all costs, damages and 
penalties imposed by this Agreement and/or by any other applicable codes and 
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regulations.  In addition, the DISTRICT shall be subject to the penalty fixed sum 
payment provisions of Section 29 28 herein. 
 

9.  Sewer Use Regulations:  The DISTRICT shall adopt sewer use regulations to 
regulate the use of its wastewater system.  Said regulations shall be subject to the 
Director’s written approval prior to their adoption by the DISTRICT.  The sewer use 
regulations shall, as a minimum, be equivalent to the CITY’S adopted sewer use 
regulations and the model sewer use ordinance set forth in WPCF Manual of Practice No. 
3, Regulation of Sewer Use, 1975.  The DISTRICT shall aggressively enforce such 
regulations at all times, especially as it relates to prohibited pollutants and/or any limited 
pollutants allowed to enter the DISTRICT’S wastewater system.  The DISTRICT agrees 
to adopt and enforce any sewer use regulations of the CITY as they may change from 
time to time. 
 
The sewer use regulations shall also specifically prohibit the discharging of septage into 
the DISTRICT’S wastewater system.  The DISTRICT shall assure, both through 
regulation and practice, that the discharging of any nondomestic and/or nonmetered 
wastes into the DISTRICT’S wastewater system from vehicular washing facilities, 
recreational vehicle (RV) dumps, and floor drains located in facilities utilized to 
maintain, repair or house vehicles and other motorized equipment shall conform with all 
policies, practices, administrative orders, rules and regulations, resolutions and 
ordinances of the CITY.  The DISTRICT shall also prohibit in its sewer use regulations 
the discharge of any unpolluted waters into its wastewater system, such as storm water, 
groundwater, roof runoff, subsurface drainage, cooling water or industrial process waters.  

 
Failure to comply with these provisions shall subject the DISTRICT to the penalty fixed 
sum payment outlined in Section 29 28 herein. 
 

10.  Construction Standards:  The DISTRICT shall adopt the CITY’S 
construction, testing and inspection standards that govern the installation of its sanitary 
sewers, the purpose of which shall be to ensure proper installation of said sewers and to 
ensure compliance with infiltration/inflow (I/I) requirements set forth herein.  Plumbing 
systems and building sewers serving property within the DISTRICT’S Service Area shall 
comply with the Uniform Plumbing Code prior to connection with the DISTRICT’S 
wastewater system.  I/I in the DISTRICT’S sanitary sewers and building sewers shall not 
exceed, at any time, 100 gallons per day, per inch-diameter, per mile of sewer pipe.   
 
The DISTRICT shall maintain adequate records (such as inspection reports, test results, 
as-built drawings, permits, etc.) to document that its facilities have been properly 
inspected, tested and constructed during installation.   
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Failure to comply with these provisions shall subject the DISTRICT to the penalty fixed 
sum payment outlined in Section 29 28 herein. 
 

11.  Operation and Maintenance:  Failure by DISTRICT to properly operate and 
maintain its wastewater system can substantially influence the volume, rate of flow, and 
characteristics of the wastewater discharged by DISTRICT into the municipal wastewater 
system.  Accordingly, the DISTRICT shall at all times operate and maintain its 
wastewater system in a manner that is consistent with good utility practice, as set forth in 
Water Environment Federation Manual of Practice 7, Wastewater Collection systems 
Management, latest edition. The DISTRICT shall maintain adequate records to document 
its compliance with this section.  

 
To ensure access to the DISTRICT’S wastewater system for operation and maintenance 
purposes, the DISTRICT’S sanitary sewer lines shall be located in street right-of-way and 
easement locations shall be kept to a minimum.  In any event, all such easements shall 
guarantee DISTRICT unrestricted access to its sanitary sewers for such purposes at all 
times and under any weather conditions. 
 
Failure to comply with these provisions shall subject the DISTRICT to the penalty fixed 
sum payment outlined in Section 29 28 herein. 
 

12.  Conservation:  The DISTRICT shall actively encourage its users to conserve 
water and to utilize flow reduction measures, such as reduced-flow shower heads, toilets, 
and faucets.  The DISTRICT shall maintain an ongoing educational program for this 
purpose. Failure to comply with these provisions shall subject the DISTRICT to the 
penalty fixed sum payment outlined in Section 29 28 herein. 

 
13.  Pretreatment Program:  The DISTRICT shall not permit any person to 

discharge industrial wastes into the DISTRICT’S wastewater system without first 
adopting a Pretreatment Program, which shall be subject to the prior written approval of 
the Director and the EPA Regional Pretreatment Coordinator.  The Director’s approval 
shall be withheld until such time as the DISTRICT legally adopts enforceable 
pretreatment standards and requirements equal to or exceeding that adopted and enforced 
by the CITY and those set forth in 40 CFR Part 403.  For further information and details 
regarding this issue as well as information regarding significant industrial users, see 
BMCC 26.611.  Failure to comply with these provisions shall subject the DISTRICT to 
the penalty fixed sum payment outlined in Section 29 28 herein. 
 



 
  

 20

 14.  Odor and Corrosion Control:  The DISTRICT recognizes the  CITY’S 
concern of the potential for odor generation and facility corrosion at the point of 
connection between the DISTRICT’S force main and the municipal wastewater system as 
well as downstream thereof.  Accordingly, the DISTRICT shall construct adequate 
facilities to control such odors and corrosion using the Best Available Technology prior 
to beginning discharge of its wastewater into the municipal wastewater system.  All odor 
and corrosion facility plans shall be reviewed and approved by the CITY prior to 
construction.  Failure to comply with these provisions shall subject the DISTRICT to the 
penalty fixed sum payment outlined in Section 29 28 herein. 

 
15.  Enlargements and Modifications:  The DISTRICT shall obtain  the 

Director’s written approval prior to enlarging or modifying any of its wastewater 
facilities which would change the character, volume, or rate of discharge of its 
wastewater entering the municipal wastewater system over and above that specified in 
this Agreement.  Failure to comply with these provisions shall subject the DISTRICT to 
the penalty fixed sum payment outlined in Section 29 28 herein. 
 

16.  Access, Records and Contact Person:  The DISTRICT shall grant the 
Director access at all times to DISTRICT’S wastewater system facilities for the purpose 
of inspecting, sampling, and studying the DISTRICT’S wastewater and permission to 
contact any individual users.  Also, the DISTRICT shall, on request, provide the Director 
with copies of any flow, sampling and testing records that the Director may deem 
appropriate for said purposes or for the purpose of checking DISTRICT’S compliance 
with sewer use, industrial waste and/or pretreatment regulations. Prior to beginning the 
discharge of wastes into the municipal wastewater system, the DISTRICT shall also 
advise the Director in writing of the name, telephone number and mailing address of its 
official representative, who shall be authorized to make decisions on the DISTRICT’S 
behalf regarding the terms of this Agreement and to receive any notices, service bills, 
correspondence, etc. required herein.  Failure to comply with these provisions shall 
subject the DISTRICT to the penalty fixed sum payment outlined in Section 29 28 herein. 
 

17.  Notification:  The DISTRICT shall immediately notify the Director and the 
CITY’S wastewater treatment plant in the event of any accident, negligence, or other 
occurrence that occasions discharge to the municipal wastewater system of any waters or 
wastes not covered by this Agreement as well as any accidental slug discharges of 
authorized pollutants. In addition, the DISTRICT agrees to file with the Director, within 
five (5) working days of such discharge, a written report explaining why said discharge 
occurred.  The report shall also identify in detail the DISTRICT’S plan of action to 
prevent reoccurrence of such type discharge.  The DISTRICT shall be responsible for all 
damages, costs, and fines of the CITY due to unauthorized or negligent discharges.  In 
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addition, the DISTRICT shall be subject to the penalty fixed sum payment provisions of 
Section 29 28 herein for failure to comply with these provisions. 
 

18.  Degree of Treatment: It is understood by the parties hereto that the CITY 
can only treat the DISTRICT’S wastewater to the extent the CITY is presently capable of 
treating said wastewater utilizing the existing municipal wastewater treatment facilities.  
In the event that DEQ, EPA or other agency requires a greater degree of treatment, the 
CITY shall comply with such requirements and DISTRICT shall be assessed a higher rate 
for the disposal as agreed by the parties or as set forth in Sections 22 and 23 herein.   

 
19.  Billing:  The DISTRICT shall pay to the CITY a monthly charge for the 

treatment and disposal of the DISTRICT’S wastewater.  Monthly payments shall begin at 
the time the DISTRICT commences discharge of wastewater into the municipal 
wastewater system.  Payments are due and payable in full no later than thirty (30) days 
from the date of billing.  Payments not received within thirty (30) days shall become 
delinquent and subject to a late-payment interest charge.  The late-payment interest 
charge shall be the amount stated in the CITY’S adopted schedule of Rates and Charges.  
If agreed by the DISTRICT and CITY, system development fees may be included in this 
monthly billing process and, if so, will be subject to all provisions contained herein.  The 
DISTRICT agrees that all monthly charges due the CITY shall be subject to the City of 
Billings Franchise Fee as contained in the adopted schedule of Rates and Charges in 
effect at the time of billing and, In addition to the franchise fee and other rates, fees and 
charges specified herein, a six (6) percent surcharge will be applied to all monthly 
charges for the treatment and disposal of the DISTRICT’S wastewater.  The surcharge 
shall not apply to system development fees and franchise fees.  All revenue generated 
from this Agreement as a result of the monthly franchise fee and surcharge shall be 
transferred to the city’s general fund. 

 
In addition to the remedies outlined in this section, the DISTRICT shall be subject to the 
penalty fixed sum payment provisions in Section 29 28 herein.    
 

20.  Future Wastewater Rate Making Methodology:  It is the intent of the 
parties hereto that during the life of this Agreement, the DISTRICT shall pay reasonable 
and just rates for treatment of its wastewater and that the CITY, in turn, shall receive a 
reasonable and just compensation for the treatment of the DISTRICT’S wastewater.  
Accordingly, the wastewater rate charged to the DISTRICT in the future for treatment of 
its wastewater shall be based upon cost-of-service principles as set forth in 40 Code of 
Federal Regulations (CFR) Part 35, Guidelines for User Charges.  When calculating the 
cost-of-service rate to be charged the DISTRICT for treatment of its wastewater, the 
CITY’S rate expert shall use the “utility approach” to determine revenue requirements 
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and the industry standards when allocating costs of service to cost components.  In 
addition, the rate expert shall, among other things, take into consideration the following 
when calculating the cost-of -service rate to be charged the DISTRICT: 

 
A.  The amount and level of service that the CITY is providing the 

DISTRICT as well as any contributions the DISTRICT has made for the construction of 
the CITY’S wastewater treatment facilities. 
 

B.  The amount of contributions made by inside-city customers towards 
facilities utilized to serve the DISTRICT. 
 

C.  The amount of reserve capacity that the CITY has set aside for the 
DISTRICT in the municipal wastewater system. 
 

D. The costs of any construction improvement required for 
increases in reserve capacity requested by the DISTRICT. 
 

E.  The cost of performing the rate study, unless arrangements 
are made between the CITY and DISTRICT for payment otherwise. 

 
The rate expert shall also take into consideration the fact that the DISTRICT is classified 
as a non-owner customer under this Agreement, and as such, it should pay a return on 
investment to the CITY’S owner customers throughout the life of the Agreement.  
Moreover, the return on investment paid by the DISTRICT shall be based, among other 
things, upon the depreciated cost of the facilities needed to provide the reserve capacity 
the CITY has set aside for the DISTRICT’S exclusive use.  Finally, the rate of return to 
be used to calculate the return on investment shall be a minimum of 15% in order to 
recognize the risks incurred by the CITY in serving the DISTRICT as well as the fact that 
the replacement cost of the reserve capacity the CITY has set aside herein for the 
DISTRICT will greatly exceed its original cost as a result of inflation, etc.  
 
The DISTRICT shall pay its proportionate share of any federal, state or local fees 
assessed the municipal wastewater utility.  Such fees shall be due and payable as set forth 
in Section 19, above. 
 
In the event the strength of the pollutants (BOD, TSS, etc.) contained in the DISTRICT’S 
wastewater are determined to exceed those normally present in domestic wastes, the 
CITY will charge the DISTRICT, in addition to other rates set forth herein, an extra-
strength surcharge as identified in the adopted schedule of Rates and Charges. 
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The rates the CITY charges the DISTRICT for the treatment of any special wastes and/or 
permitted industrial wastes shall be determined on a case-by-case basis.  Determination 
of such rates requires separate study and negotiation.  (See BMCC 26-106 for additional 
information regarding special agreements and payments for unusual wastewater 
treatment.)  Any and all costs associated with and incurred by the CITY arising from such 
special study and negotiation shall be paid by the DISTRICT.  In the event the 
DISTRICT declines to pay for such study and negotiation, the special waste and/or 
permitted industrial wastes shall not be accepted by the DISTRICT into the wastewater 
system.  Failure by the DISTRICT to comply with these provisions will be subject to the 
penalty fixed sum payment provisions in Section 29 28 herein.  In any event, such rates 
shall be charged to the DISTRICT in addition to any other rates set forth herein.  Nothing 
in this section shall relieve the DISTRICT from their obligation to adopt and administer a 
pretreatment program as specified in Section 13. 
 
The CITY reserves the right to periodically adjust the rates set forth herein in 
conformance with the provisions of Sections 20, 22 and 23 22. 
 
 21.  System Development Fees: In addition to the wastewater rates the 
DISTRICT shall pay to the CITY wastewater system development fees with the amount 
of the fee to be determined by the CITY’S rate expert.  The rate expert shall determine 
the methodology to be used to calculate the fees that is most fitting for this Agreement; 
however, lacking such a determination by the rate expert, the methodology used shall be 
one most advantageous to the CITY as determined by the CITY. 
 
The fees shall be assessed on a per-connection basis and shall be due at the time of 
connection to the DISTRICT’S sewer system; however, the rate expert may recommend 
an alternate assessment method if deemed appropriate to this Agreement, provided, 
however, that any alternate method must be approved by the CITY.  The DISTRICT shall 
maintain sufficient records to document connections to their system and information 
necessary to determine the system development fees to be paid by the DISTRICT.  Such 
records shall be available to the CITY upon request.  Failure to properly maintain records 
and pay the system development fees due will subject the DISTRICT to the penalty fixed 
sum payment provisions in Section 29 28 herein and will be grounds for termination of 
this Agreement.  Details of the procedure for payment of the fees to the CITY by the 
DISTRICT as well as the record keeping by the DISTRICT to document the fees to be 
paid to accomplish this process shall be cooperatively determined by the DISTRICT and 
CITY. 
 

22.  Wastewater Rate Study: With respect to any wastewater rate study that 
would affect the wastewater rate charged to the DISTRICT, the CITY shall give the 
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DISTRICT advance notice of its intent to have a rate expert undertake such a study.  The 
rate expert’s draft report(s), work papers and any underlying data used to generate such 
report(s) shall be available upon request to the DISTRICT.  The CITY’S rate expert shall 
be available to meet at reasonable times with the DISTRICT and/or its rate experts during 
this process or the DISTRICT Manager or member of the DISTRICT’S staff, but not to 
include counsel.  The DISTRICT agrees to provide any information relevant to 
determining the DISTRICT’S customer service characteristics.   
 
Once the CITY’S rate expert has completed its written report, the CITY shall promptly 
provide a copy of that report to the DISTRICT., and the DISTRICT shall respond to that 
report within forty-five (45) days after receiving the report by submitting a written 
response to the Director.  
 
If the CITY and DISTRICT are unable to agree on a reasonable and just 
wastewater rate to be charged the DISTRICT, then the CITY and DISTRICT 
shall have thirty (30) days from the date of submission of the DISTRICT’S 
response to the CITY’S wastewater rate study within which to informally 
attempt to reach an agreement through non-binding mediation.  The CITY 
and DISTRICT agree to work together in good faith in attempting to reach an 
agreement on a reasonable and just rate. 
 

23.  Wastewater Rate Arbitration Procedure: If, after the consultation 
described in Section 22, the DISTRICT and the CITY are still unable to agree on a 
reasonable and just wastewater rate to be charged to the DISTRICT, then the matter(s) in 
dispute shall be submitted to binding arbitration.   The CITY’S wastewater rate expert, 
who conducted the study and participated in the negotiation described in Section 22, and 
a wastewater rate expert retained by the DISTRICT shall mutually agree and appoint a 
third wastewater rate expert who shall be the sole neutral arbitrator of the dispute.  The 
appointment of the arbitrator shall be made within twenty (20) days of the conclusion of 
the negotiation period described in Section 22.  The arbitrator shall be neutral, shall never 
have been a resident of Yellowstone County, shall never have worked for either of the 
parties, and shall be a qualified wastewater rate expert.  
 

A.  Within twenty (20) days of the appointment of the arbitrator, the parties 
shall exchange expert disclosure statements containing the information set forth in Rule 
26(b)(4), Mont. R. Civ. P., together with any draft report(s), work papers, and underlying 
data generated and/or used by any expert, and shall provide a list of all lay witnesses and 
the substance of their testimony. 
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B.  The arbitration hearing shall be held no later than sixty (60) days 
following the appointment of the arbitrator, and the arbitrator shall render a decision no 
later than thirty (30) days after the hearing. 

 
C.  Both the CITY and the DISTRICT shall present their respective 

positions to the arbitrator.  Following the arbitration hearing, the arbitrator shall be 
limited to adopting that party’s position which best represents the intent of this 
Agreement, but shall be prohibited from adopting any alternative rates. 

 
D.  The arbitration hearing shall be conducted according to such procedure 

as the arbitrator may choose so as to allow each party to fully present its position and 
may be formal or informal. 

 
E.  The cost of the arbitrator shall be borne equally by both parties. 
 

 24.  23. Annexation of District:  Should fifty-five (55) percent or more of the 
property within the DISTRICT’S Service Area become annexed either voluntary or by 
election into the corporate city limits, the DISTRICT shall take, at the CITY’S sole 
discretion and with the CITY’S written consent, whatever steps are legally necessary to 
transfer its wastewater assets and liabilities to the CITY.  Failure to timely comply with 
this section shall subject the DISTRICT to the penalty fixed sum payment provisions of 
Section 29 28 herein and be sufficient grounds to terminate this Agreement. 
 

25. 24. Term of Agreement: The first term of this Agreement is fifteen (15) 
years.  This Agreement is renegotiable at any time if both parties so consent in writing.  
Either party may terminate this Agreement by giving the other party eight (8) years 
written notice.  If no notice to terminate is received at least one (1) year prior to the 
expiration of this Agreement, then Upon expiration of the first fifteen (15) year term, this 
Agreement will automatically renew for four (4) an additional ten (10) years terms unless 
terminated by either party by giving eight (8) years notice or unless the terms are 
modified by mutual agreement of the parties.  This Agreement may be subsequently 
renewed three more times for an additional ten (10) years each, subject to the preceding 
clause.   
  
 26. 25. Milestones:  The DISTRICT shall have two (2) years from the date this 
Agreement is initially signed to successfully approve a financing program that will allow 
construction of a wastewater system.  Construction of the wastewater improvements to 
connect to the City’s treatment plant shall commence within three (3) years from the date 
this Agreement is initially signed and be diligently pursued to the point of establishing 
wastewater discharge to the CITY.  Should the DISTRICT fail to meet either of these 
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milestones, this Agreement shall automatically terminate immediately.  However, it is 
further agreed that if the DISTRICT fails to meet the milestone for whatever reason, 
termination of this Agreement is the only remedy available to the CITY and the 
DISTRICT shall not be subject to any liquidated damages fixed sum payment nor will 
there be any claim asserted by the CITY upon the performance bond/financial assurance 
as provided in Section 30 29 because the DISTRICT failed to meet the milestone. 
 

27. 26. Non-Binding Mediation:  As a prerequisite to commencing litigation on 
any unresolved dispute arising from this Agreement, the parties agree that, with the 
exception of wastewater rate adjustment matters, all unresolved claims, demands, 
disputes, controversies and differences that may arise between the parties concerning the 
content of this Agreement shall first be submitted to non-binding mediation.  The parties 
shall confer and agree upon selection of a mediator for such purposes; however, if they 
cannot agree, each party shall select a mediator and both mediators shall then agree upon 
and select a third mediator before whom all disputes shall be presented.  Thereafter, 
either party may pursue litigation and shall have a right to file an action if mediation does 
not result in a final agreement and release between the parties which resolves all disputes 
pending at that time.  Jurisdiction of all litigation shall be in Montana State District Court 
and venue shall be in Yellowstone County, Montana.  Each party shall bear its own 
internal costs of mediation including attorney fees and costs, if any.  Each party shall pay 
50% of any and all fees and costs charged by the selected mediator. 

 
In lieu of the above paragraph, the parties may agree and stipulate to binding arbitration 
in lieu of mediation.  The arbitrator shall be selected, the arbitration conducted and the 
arbitration ruling shall be pursuant to the Montana Arbitrators’ Association.  Binding 
arbitration shall preclude litigation in District Court by either party on any issue decided 
by the arbitrator.  Each party shall bear their own attorney fees and related costs and 
expenses if binding arbitration is selected as the dispute resolution method. 
 
The Court shall be authorized to award the prevailing party reasonable attorney fees and 
costs should the parties proceed with litigation as described above in District Court.   
 

28. 27. Definitions:   Terms/phrases used herein this Agreement (such as but not 
limited to Biochemical Oxygen Demand (BOD), customer, domestic wastes, industrial 
wastes, Montana Pollutant Discharge Elimination System (MPDES) Permit, municipal 
wastewater system, municipal wastewater treatment plant, municipal wastewater utility, 
pollutant, pretreatment, public works department, public works director, rules and 
regulations, septage, service agreement, Total Suspended Solids (TSS), infiltration/inflow 
(I/I), user, wastewater, and wastewater meter ) shall be defined as set forth in the Billings 
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Montana City Code or the CITY’S Rules & Regulations Governing Wastewater Service, 
or any future amendments thereto. 

 
29. 28. Penalty Fixed Sum Payment for All Non-Regulatory Breaches of 

Agreement:  In the event the DISTRICT fails to comply with obligations outlined in this 
Agreement, in addition to all other remedies available under the law and specified herein, 
the DISTRICT agrees to pay to the CITY a penalty in the amount of $25,000.00 per day 
for each day that the DISTRICT is in noncompliance with any federal, state or local law 
or regulation or discharges wastewater containing substances that may or does in turn 
cause the CITY to incur a fine due to such noncompliance or discharge including but not 
limited to MPDES permit violations or pretreatment violations by the DISTRICT. 

 
The DISTRICT also agrees to pay the CITY a fixed sum payment in the amount of 
$3,000.00 per day for each day that the DISTRICT is in noncompliance with any non-
regulatory/non-statutory breach of this Agreement such as but not limited to exceeding 
the Reserve Capacity and discharge limits under Section 4 of this Agreement.  

 
30. 29. Performance or Financial Guarantee Bond:  The DISTRICT shall 

provide an annually renewable Performance or Financial Guarantee bond in the name of 
the CITY in the amount of $1,000,000.00 (One Million) dollars for the faithful 
performance of all obligations under this Agreement and shall remain in force at all times 
throughout the term of this Agreement.  The bond will be for a one year term to protect 
the CITY in the event of default by the principal (the DISTRICT) in the performance of 
the terms of this Agreement. The bond may be extended for additional one year terms at 
the option of the Surety however a new bond shall be provided each year to the CITY, no 
continuation certificates will be acceptable. Neither non-renewal by the surety nor failure 
or inability of the principal to file a replacement bond shall constitute a loss by the 
obligee (CITY) recoverable under the bond. However, non-renewal of the Bond and 
inability to provide and continuously maintain  a replacement bond by the DISTRICT, or 
the CITY’S decision to reject an unsuitable alternative financial assurance offered by the 
DISTRICT, shall be a breach of this Agreement subject to alternative action by the CITY 
such as but not limited to termination under Section 32 31 and/or the non-regulatory/non-
statutory penalty provision of Section 29 28 as well as all other applicable provisions 
within this Agreement. 

 
The bond shall be in a form acceptable to the CITY except as provided otherwise by laws 
or regulations, and shall be executed by such sureties as are named in the current list of 
“Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds 
and as Acceptable Reinsuring Companies” as published in Circular 570 (amended) by the 
Financial Management Service, Surety bond Branch, U.S. Department of the Treasury.  
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Any bond signed by an agent must be accompanied by a certified copy of the agent’s 
authority to act. 
 
If the surety on any bond furnished by the DISTRICT is declared bankrupt or becomes 
insolvent or its right to do business in Montana is terminated or it ceases to meet the 
requirements in the section above, the DISTRICT shall notify the CITY and shall, within 
twenty (20) days after the event giving rise to such notification, provide another bond 
which shall comply with the requirements herein. 
 
Any bond required shall be obtained from surety or insurance companies that are duly 
licensed or authorized in Montana, with minimum “A.M. Best Rating” of B+, VI, as will 
protect the CITY for the amount so required. 
 
In lieu of the performance or financial guarantee bond referenced herein, the CITY may, 
in its sole discretion, accept other, alternative financial assurances or pledged and 
encumbered  DISTRICT reserves in the amount of $1,000,000 (One Million) dollars for 
the faithful performance of this Agreement. 
 
Failure to comply with the provisions of this Section shall subject the DISTRICT to the 
penalty provisions of Section 29 herein as well as be grounds for termination of this 
Agreement. 

 
31. 30. Indemnification and Insurance:  The DISTRICT agrees to indemnify, 

hold harmless, and defend the CITY from and against all liabilities, claims, penalties, 
daily or one-time fines assessed by any regulatory agency, forfeitures, suits, preliminary 
or permanent injunctions, and costs and expenses incident thereto (including costs of 
defense, settlement, and reasonable attorney’s fees) which the CITY may incur, become 
responsible for, or pay out as a result of death or bodily injury to any person, destruction 
or damage to any property, contamination of or adverse effects on the environment, or 
any violation of governmental laws, regulations or orders, to the extent that such damage 
is caused by;  (1) the DISTRICT’S breach of this Agreement; or (2) any negligent or 
willful act or omission of DISTRICT or its employees, contractors or agents in the 
performance of services.  
 
In addition, the DISTRICT shall indemnify and hold the City harmless if the DISTRICT 
is in noncompliance with any federal, state, or local law, order or regulation including but 
not limited to discharges of wastewater that causes the CITY to incur a fine or penalty, 
causes the CITY to do or refrain from doing any act as ordered by any federal, state or 
local regulatory agency or causes the City to discharge in violation of MPDES permit or 
pretreatment violations.  
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The CITY agrees to indemnify, hold harmless, and defend the DISTRICT from and 
against all liabilities, claims, penalties, forfeitures, suits, and costs and expenses incident 
thereto (including costs of defense, settlement, and reasonable attorney’s fees), which the 
DISTRICT may incur, become responsible for, or pay out as a result of death or bodily 
injury to any person, destruction or damage to any property, contamination of or adverse 
effects on the environment, or any violation of governmental laws, regulations or orders, 
to the extent that such damage, is caused by; (1) the CITY’S breach of this Agreement; or 
(2) any negligent or willful act or omission of the CITY or it’s employees or agents. 

 
The DISTRICT shall provide the CITY with proof of the DISTRICT’S liability insurance 
for personal injury and property damage in the amount of $750,000 per claim and 
$1,500,000 per occurrence, endorsing the City as primary, non-contributory insured. 
Such insurance shall be reviewed by and subject to approval by the CITY as a 
prerequisite to commencing the mutual performance of this Agreement by the parties. 
 

32. 31. Remedies Upon Default and Termination: Notwithstanding the notice 
provision in Sections 4 and 17, should the DISTRICT violate any term of this Agreement 
the CITY shall provide written notice of such within fourteen (14) calendar days of 
discovering the violation or being advised in writing by the DISTRICT of such violation. 
The DISTRICT shall have an additional fourteen (14) calendar days to remedy any 
violation after receiving written notice from the CITY. 

 
Thereafter, should the DISTRICT fail to remedy any violation, it shall be deemed in 
breach of and in default under this agreement. The CITY shall be entitled to exercise any 
or all remedies specifically provided in this agreement as well as all other legal remedies 
available to it provided by law such as but not limited to submitting a claim upon the 
DISTRICT’S Financial Guarantee Bond, initiating litigation to compel specific 
performance, submitting a request to the DISTRICT for indemnification or to recover 
penalties under Section 29 28 of this Agreement or any other incurred damages from the 
DISTRICT.  

 
33. 32. Governing Law: This Agreement shall be governed by and construed in 

accordance with the laws of the State of Montana, without reference to or application of 
choice of law rules or principles. 

 
34. 33. Attorney’s Fees and Litigation Venue: Should either party employ an 

attorney or attorneys, or utilize the services of in-house attorneys to enforce any of the 
provisions herein, or to protect its interest in any manner arising under this Agreement, 
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the prevailing party shall be entitled to all reasonable costs, damages, expenses and 
reasonable attorneys fees including fees for in-house attorneys, expended or incurred in 
enforcing the terms of this Agreement.  

 
In the event litigation is commenced by either party to enforce any rights or obligations 
under this agreement, the prevailing party, if any, shall not be entitled to any litigation 
costs or expenses; rather, each party shall bear all of their respective litigation costs 
including, but not limited to, attorneys fees and expert witness fees. 
 
Venue for such litigation shall be in the District Court of the Montana Thirteenth Judicial 
District, Billings, Yellowstone County, Montana. 
 
         35. 34. Severability and Waiver:  In the event any provision of this Agreement is 
declared void, invalid or contrary to law, the parties hereto agree that the remaining 
provisions shall continue and remain in full force and effect. 
 

 
 
IN WITNESS WHEREOF, each of the Parties has executed and delivered this 

Agreement as of the date first above written. 
 
 
City of Billings, Montana Lockwood Area/Yellowstone  
 County Water & Sewer District 
 
By:  By:  
 Mayor  Chairman 
 
By:  By:  
 City Attorney  District Attorney 
 
Attest:  Attest:  
 
    
 City Clerk Secretary 
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ATTACHMENT I 
 
Pursuant to the Agreement between the City of Billings (City) and the Lockwood 
Area/Yellowstone County Water and Sewer District (District), this Attachment sets forth 
the tests to be performed by District on the wastewater it discharges into the municipal 
wastewater system.  This Attachment also sets forth the frequency of sampling, the limits 
for test compliance and the methods of sampling.  The following parameters and other 
criteria are subject to periodic change by the Director, at his sole discretion: 
 
Test Parameter Sample Type of 
Parameter Limit Frequency Sample 
BOD5  300 mg/l Weekly1 Composite 
TSS 300 mg/l Weekly1 Composite 
pH 5.5 - 9.0 Daily Grab 
Total Oil & Grease2,5  100 mg/l 2x/week Grab 
TPH (Total Petroleum 
Hydrocarbons) 100 mg/l Bi-monthly Grab 
Total Phosphorus (as P)  1x/Quarter Composite 
Total Ammonia (as N)  1x/Quarter Composite 
Nitrate & Nitrite (as N)  1x/Quarter Composite 
TKN (Total Kjedahl Nitrogen) Quarterly Composite 
Temperature  Weekly Instantaneous 
Volatile Organics3,4  Annually Grab 
Organic Acids3,4  Annually Composite 
Base/Neutral Organics3,4  Annually Composite 
Pesticides3,4  Annually Composite 
 
Antimony (Total)  Quarterly Composite 
Arsenic (Total) 2.5 mg/l Quarterly Composite 
Beryllium (Total)  Quarterly Composite 
Cadmium (Total) 13.9 mg/l Quarterly Composite 
Chromium (III)  Quarterly Composite 
Chromium (VI)  Quarterly Grab 
Chromium (Total) 35.3 mg/l Quarterly Composite 
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Test Parameter Sample Type of 
Parameter Limit Frequency Sample  
Lead (Total) 2.2 mg/l Quarterly Composite 
Mercury (Total) 0.15 mg/l Quarterly Composite 
Nickel (Total) 26.8 mg/l Quarterly Composite 
Selenium (Total) < Detection Limit Quarterly Composite 
Silver (Total) 1.1 mg/l Quarterly Composite 
Thallium (Total)  Quarterly Composite 
Zinc (Total)   1.1 mg/l Quarterly Composite 
Cyanide (Total) 2.6 mg/l Quarterly Grab 
 
BTEX (Benzene, Toulene, Ethelbenzene, 
Xylene)  Monthly Grab 
Tetrachloroethylene  Quarterly Grab 
 
Footnotes: 
 
1 A 24-hour, composite sample to be taken on progressive days each sampling 

event. 
 
2 A visual sheen shall be considered a violation. 
 
3 Minimum parameters to be tested for as determined by the Director. 
 
4 A minimum of every 5 years, or sooner if determined necessary by the Director; 

monthly analysis for parameters designated by Director shall  be done in support 
of local limits re-evaluation. 

 
5 In addition to the visual sheen criteria set forth in Footnote 2, above, oil and grease 

shall not cause any interference or obstruction in the municipal wastewater system. 
 

(Back to Regular Agenda) 


