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PLEASE NOTE: The supporting documents are available following the agenda and 
in the order they appear on the agenda. 

CITY OF BILLINGS 
 
 CITY OF BILLINGS MISSION STATEMENT: 
 TO DELIVER COST EFFECTIVE PUBLIC SERVICES 
 THAT ENHANCE OUR COMMUNITY'S QUALITY OF LIFE 
 
 

AGENDA 
 
COUNCIL CHAMBERS August 11, 2008    6:30 P.M. 
 
CALL TO ORDER – Mayor Tussing 
PLEDGE OF ALLEGIANCE – Mayor Tussing 
INVOCATION – Councilmember McCall 
ROLL CALL 
MINUTES – July 28, 2008 
COURTESIES  
PROCLAMATIONS  
ADMINISTRATOR REPORTS – Tina Volek 
 
PUBLIC COMMENT on “NON-PUBLIC HEARING” Agenda Items: 1, 2, 3, 4, 
5 and 6.   Speaker sign-in required.  (Comments offered here are limited to 1 
minute per speaker.  Please sign up on the clipboard located at the podium.  
Comment on items listed as public hearing items will be heard ONLY during the 
designated public hearing time for each respective item.)  
(NOTE: For Items not on this agenda, public comment will be taken at the end of 
the agenda.  Please sign up on the clipboard located at the back of the room.) 
 
 
CONSENT AGENDA: 
 
 1. A.  Bid Awards: 
   (1) City Parking Garage Painting.  (Opened July 29, 2008).  
Recommend ACOM Painting, Inc., $394,500.00. 
  (2)  W.O. 08-03, 2008 Street Maintenance Contract No. 1, Street 
Overlay Maintenance Project.  (Opened July 29, 2008).  Recommend Knife 
River,  $805,082.60. 
  (3) W.O. 08-04, 2008 Accessibility Ramps.  (Opened July 29, 
2008).  Recommend J & J Concrete, $259,256.00. 
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 B. Agreement with Yellowstone County Council on Aging for senior 
programs at the Billings Community Center, July 1, 2008 – June 30, 2009, 
$26,620.   
 
 C. Approval of Assignment of Sarpy Creek Land Company, LLC Non-
Commercial Aviation Ground Lease to Yellowstone Bank for financing purposes, 
with no financial impact to the City.   
   
 D. Declaring Surplus Property and authorizing the Police 
Department to release 15 mobile data terminals to the Red Lodge Police 
Department. 
 
 E. Approval of easement with Montana Dakota Utilities to relocate 
natural gas lines at Billings Logan International Airport for Airport Road Project 
MT (009). 
 
 F. Approval of easement with NorthWest Energy to relocate electrical 
power lines at Billings Logan International Airport for Airport Road Project MT 
(009). 
. 
 G. Approval of easement with Gold Creek Cellular of Montana Limited 
Partnership DBA Verizon Wireless to extend a fiber optic line to existing cell 
tower at Billings Logan International Airport. 
 
 H. Street Closure:  March of Dimes Boogie for Babies; N. 28th Street 
between 1st Avenue N. and 2nd Avenue N. from 3:00 p.m. to 10:00 p.m.  
September 4, 2008. 
  
 I. Approval of 2007 High Intensity Drug Trafficking Area (HIDTA) 
Grant award increase of $6,620, to purchase a body wire receiver and three 14-
hour memory cards.   
 
 J. Approval of Domestic Violence Unit & Victim Witness Assistance 
Sub-grants from the Montana Department of Justice, Board of Crime Control, 
$90,000 total award.  
 
 K. Resolution of Intent to construct W.O. 08-17, Glenhaven 
Stormwater Improvement, and set a public hearing date for September 8, 2008. 
 
 L. Second/Final Reading Zone Change #845:  A zone change from 
Residential 9600 to Residential 6000 on a .85-acre parcel located on the 
southeast corner of the intersection of Monroe Street and Madison Avenue and 
addressed as 203 Monroe Street.  Daniel Dimich and Patricia Rodriquez, 
applicants; Charles Hamwey, agent.   
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 M. Preliminary Plat of Tuscany Subdivision, located on approximately 
115 acres east of Ironwood Estates and north of Yellowstone Country Club 
Estates, conditional approval of the plat and adoption of the Findings of Fact. 
 
 N. Final Plat of Chalice Acres Subdivision. 
 
 O. Bills and Payroll 
  (1)  July 14, 2008 
  (2)  July 18, 2008 
 
 
(Action:  approval or disapproval of Consent Agenda.) 
  

 
REGULAR AGENDA: 
 
2. RESOLUTION RELATING TO POOLED SPECIAL IMPROVEMENT 

DISTRICTS BOND, AUTHORIZING THE ISSUANCE AND CALLING FOR 
THE PUBLIC SALE.  A resolution authorizing the sale of up to $1,075,000 
in pooled bonds to finance SID 1378, SID 1379, SID 1380 and SID 1383.  
Staff recommends approval.  (Action:  approval or disapproval of staff 
recommendation.) 

 
3. RESOLUTION RELATING TO POOLED SIDEWALK BONDS, 

AUTHORIZING THE ISSUANCE AND CALLING FOR THE PUBLIC 
SALE.  A resolution authorizing the sale of $230,000 in bonds to finance 
W.O. 04-12, Alkali Creek improvements and W.O. 06-18, Broadwater 
Avenue Subdivision Phase V improvements.  Staff recommends approval.  
(Action:  approval or disapproval of staff recommendation.) 

  
4. KING AVENUE EAST IMPROVEMENTS  
 
 (a)  RESOLUTION CREATING SPECIAL IMPROVEMENT DISTRICT 

1385, KING AVENUE EAST, for King Avenue East road construction and 
improvements between Orchard and South Billings Boulevard.   Staff 
recommends approval.  (Action:  approval or disapproval of staff 
recommendation.) 

 
 (b)  RESOLUTION RELATING TO KING AVENUE EAST SPECIAL 

IMPROVEMENT DISTRICT BONDS, AUTHORIZING THE ISSUANCE 
AND CALLING FOR A PUBLIC SALE.     A resolution authorizing the 
public sale of $5,360,000 in Special Improvement District bonds for the 
design and construction of improvements on King Avenue East between 
Orchard and South Billings Boulevard.  Staff recommends approval.  
(Action:  approval or disapproval of staff recommendation.) 

 
 (c)  DEVELOPMENT AGREEMENT BETWEEN FOURSQUARE 
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PROPERTIES AND CABELAS 
 

(d)   BID AWARD:  W.O. 07-22, King Avenue East plus Alternate #1.  
(Opened July 1, 2008.)  Delayed from July 14 and July 28, 2008.  
Recommend Knife River, $3,068,058.05, contingent on receipt of letter of 
credit securing the improvements.  Staff recommends approval.  (Action:  
approval or disapproval of staff recommendation.) 

 
5. (a)   RESOLUTION AMENDING RESOLUTIONS 07-18636 AND 08-18680 

AND AMENDING THE DOWNTOWN BILLINGS PARTNERSHIP 
DEVELOPMENT AGREEMENT.  Staff recommends approval.  (Action:  
approval or disapproval of staff recommendation.) 

 
(b) UPGRADE AND MAINTENANCE AGREEMENT, W.O. 03-17, 
RAILROAD QUIET ZONE, WITH MONTANA RAIL LINK.  Staff 
recommends approval.  (Action:  approval or disapproval of staff 
recommendation.)   
 

6. RESPONSE TO MONTANA MUNICIPAL INSURANCE AUTHORITY’S 
REQUEST FOR REIMBURSEMENT/CONTRIBUTION.  Staff 
recommends approval of Alternative Four.  (Action:  approval or 
disapproval of staff recommendation.) 

 
7. PUBLIC COMMENT on Non-Agenda Items -- Speaker sign-in required.  

(Restricted to ONLY items not on this printed agenda; comments limited to 
3 minutes per speaker.  Please sign up on the clipboard located at the back 
of the Council Chambers.) 

 
 
Council Initiatives 
 
 
ADJOURN 
 
(NOTE:  Additional information on any of these items is available in the City Clerk’s 

Office) 
 

 
 
 

 
  
 

 Visit our Web site at: 
http://ci.billings.mt.us 

Additional information on any of these items is available in the City Clerk’s Office. 
 

Reasonable accommodations will be made to enable individuals with disabilities 
to attend this meeting. Please notify Cari Martin, City Clerk, at 657-8210. 
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A1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11th, 2008 
 

 
TITLE: Contract Award for Painting City Parking Garages  

DEPARTMENT: Administrative Services – Parking Division 

PRESENTED BY: Chris Mallow, Parking Division Director 

 
PROBLEM/ISSUE STATEMENT:   The Parking Division budgeted funds in FY08 to 
have all City-owned Parking Garages re-painted.  The re-painting will improve the 
appearance of the garages and protect the concrete structures as they are exposed to the 
elements.  Staff will work with contractor to ensure minimal impact on the garage 
customers.  The Parking Division initially set a deadline of May 27th, 2008, for the 
Parking Garage Painting bids but no bids were submitted.  The bid information was 
clarified and re-advertised with a bid opening date of July 29th, 2008. The project was 
advertised in the Billings Times and the City of Billings website on July 17th and 24th, 
2008.  On July 29th, 2008, the following bids on this project were received: 
  
 CONTRACTOR     BASE BID 
 Krei Painting and Drywall    Rejected – No Bid Bond  
        included 
 All Star Painting Inc.     $879,300.00   
 ACOM Painting, Inc.     $394,500.00   
 
FINANCIAL IMPACT:  The total cost of the project is Three Hundred Ninety-Four 
Thousand Five Hundred Dollars ($394,500.00) and will be funded through Parking 
Division reserve funds.  This project was budgeted in FY08 for a total of $260,000.00.  
The Division will use additional parking reserves and cost saving from other budget line 
items to cover the additional cost of the contract price. This amount was not re-budgeted 
in FY09 because a Call for Sealed Bids was advertised but no bids were submitted.  The 
Parking Division will request a budget amendment for this project during the first quarter 
budget amendment resolution.  The Parking Division has sufficient budget authority to 
finance the contract until a budget amendment is approved. 
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RECOMMENDATION: Staff recommends that City Council approve the award of the 
Parking Garage Painting contract to the low responsive bidder ACOM Painting, Inc., for 
the amount of $394,500. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
Attachments: 

A. Garage Painting Contract 
B. Insurance Certificate 
C. Worker’s Compensation Certificate 
D. Labor and Materials Bond 
E. Copy of City of Billings business license 
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PARKING DIVISION GARAGE PAINTING 
AGREEMENT 

 
THIS AGREEMENT is made and entered into this _____ day of ____________, 

200___, by and between the CITY OF BILLINGS, MONTANA, a municipal 
corporation organized and existing under the laws of the State of Montana, P.O. Box 
1178, Billings, Montana 59103, hereinafter referred to as “City,” and Chad Amestoy, of 
ACOM Painting, Inc. hereinafter referred to as “Contractor.” 

 
In consideration of the mutual covenants and agreements herein contained, the 

receipt and sufficiency whereof being hereby acknowledged, the parties hereto agree as 
follows: 

 
1. Purpose:  City agrees to hire Contractor as an independent contractor to 

perform the services of Parking Garage Painting described in the Scope of Work attached 
hereto as Exhibit “A” and by this reference made a part hereof. 

 
2. Effective Date:  This Agreement is effective upon the date of its 

execution and will terminate upon completion of the project.  The City of Billings will 
notify the contractor in writing, upon satisfactory completion of the project, that the 
contract is terminated.  Project is to be completed no later than October 31, 2009. 

 
3. Scope of Work:  The Contractor shall perform the services outlined in 

Exhibit A.  In performing these services, the Contractor shall at all times comply with all 
federal, state and local statutes, rules and ordinances applicable. These services and all 
duties incidental or necessary therefor, shall be performed diligently and completely and 
in accordance with professional standards of conduct and performance. 

 
4. Contract Price:  City shall pay Contractor for performance of the work in 

accordance with the Bid Documents, any Addendum and this Agreement, the sum of 
Three Hundred Ninety- Four Thousand Five Hundred Dollars and zero cents 
(394,500.00). 

 
5. Payment Procedures 
Contractor shall submit applications for payment on a monthly basis for any work 

accomplished during the preceding month, but subject to retainage as specified below.  
City will make progress payments to Contractor on a monthly basis on 

Contractor’s application for payment (invoiced to the City) for the work described in the 
Scope of Services.  Any alteration or deviation from the described work that involves 
extra costs will be executed only upon written request by the City to Contractor and will 
become an extra charge over and above the contract amount.  The parties must agree 
upon any extra charges in writing.   

 
The City shall retain five percent (5%) of the amount due the Contractor in 

accordance with the General Conditions and as outlined herein. Final Payment. Upon 
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final completion and acceptance of the work in accordance with the General Conditions, 
the City shall pay the remainder of the contract price. 

 
5. Independent Contractor Status:  The parties agree that Contractor is an 

independent contractor for purposes of this Agreement and is not to be considered an 
employee of the City for any purpose.  Contractor is not subject to the terms and 
provisions of the City’s personnel policies handbook and may not be considered a City 
employee for workers’ compensation or any other purpose.  Contractor is not authorized 
to represent the City or otherwise bind the City in any dealings between Contractor and 
any third parties. 

 
Contractor shall comply with the applicable requirements of the Workers’ 

Compensation Act, Title 39, Chapter 71, MCA, and the Occupational Disease Act of 
Montana, Title 39, Chapter 71, MCA.  Contractor shall maintain workers’ compensation 
insurance coverage for all members and employees of Contractor’s business, except for 
those members who are exempted as independent contractors under the provisions of 
§39-71-401, MCA. 

 
Contractor shall furnish City with copies showing one of the following: (1) proof 

of registration as a registered contractor under Title 39, Chapter 9, MCA; (2) a binder for 
workers’ compensation coverage by an insurer licensed and authorized to provide 
workers’ compensation insurance in the State of Montana; or (3) proof of exemption 
from workers’ compensation granted by law for independent contractors. 

 
6. Indemnity and Insurance:  Contractor agrees to indemnify, defend and 

save  City, its officers, agents and employees harmless from any and all claims, losses, 
damages , judgments and liability occasioned by, growing out of, or in any way arising or 
resulting from any intentional or negligent act or omission on the part of Contractor or its 
agents or employees.  For this purpose, Contractor shall provide City with proof of 
Commercial General Liability insurance issued by a reliable company or companies 
for personal injury and property damage, in an amount not less than $750,000 per 
claim, and in an amount not less than $1.5 million per occurrence and naming the 
City as an additional insured.  The insurance must be in a form suitable to City. 

 
Before the City will execute this agreement and before any work at the site is 

started, the Contractor shall deliver to the City, certificates of insurance (and other 
evidence of insurance which Owner or any additional insured may reasonably request) 
which Contractor is required to purchase and maintain for the full term of this agreement. 

 
7. Warranty:  Contractor warrants that all services and work will be 

performed in a good workman-like manner.  Contractor for a period of one (1) year from 
the time services are completed or any warranty described in the Scope of Services, 
whichever is greater. 
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8. Compliance with Laws:  Contractor agrees to comply with all federal, 
state, and local laws, ordinances, rules and regulations.  Contractor agrees to purchase a 
City business license.   
 
 Unless superseded by federal law, Montana law requires that contractors and 
subcontractors give preference to the employment of Montana residents for any public 
works contract in excess of $25,000 for construction or non-construction services in 
accordance with sections 18-2-401 through 18-2-432, MCA, and all administrative rules 
adopted pursuant thereto. Unless superseded by federal law, each contractor shall ensure 
that at least 50% of the contractor’s workers performing labor on a construction project 
are bona fide Montana residents. The Commissioner of the Montana Department of 
Labor and Industry has established the resident requirements in accordance with sections 
18-2-403 and 18-2-409, MCA. Any and all questions concerning prevailing wage and 
Montana resident issues should be directed to the Montana Department of Labor and 
Industry. 
 
 In addition, unless superseded by federal law, all employees working on a public 
works contract shall be paid current prevailing wage rates in accordance with sections 18-
2-401 through 18-2-432, MCA, and all administrative rules adopted pursuant thereto. 
Montana law requires that all public works contracts, as defined in section 18-2-401, 
MCA, in which the total cost of the contract is in excess of $25,000, contain a provision 
stating for each job classification the standard prevailing wage rate, including fringe 
benefits, travel, per diem, and zone pay that the contractors, subcontractors, and 
employers shall pay during the public works contract. 
 
 Furthermore, section 18-2-406, MCA, requires that all contractors, 
subcontractors, and employers who are performing work or providing services under a 
public works contract post in a prominent and accessible site on the project staging area 
or work area, no later than the first day of work and continuing for the entire duration of 
the contract, a legible statement of all wages and fringe benefits to be paid to the 
employees in compliance with section 18-2-423, MCA. Section 18-2-423, MCA, requires 
that employees receiving an hourly wage must be paid on a weekly basis.  
 
 Each contractor, subcontractor, and employer must maintain payroll records in a 
manner readily capable of being certified for submission under section 18-2-423, MCA, 
for not less than three years after the contractor’s, subcontractor’s, or employer’s 
completion of work on the public works contract. 
 
 The nature of the work performed or services provided under this contract meets 
the statutory definition of a “public works contract” under section 18-2-401(11)(a), 
MCA, and falls under the category of construction services (booklet attached).  

 
9. Labor and Materials Bond:  Contractor shall be required to furnish an 

approved Labor and Materials Bond in the amount of one hundred percent (100%) of the 
contract amount, to be held in force during the full term of this agreement. 
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10. Nondiscrimination:  Contractor agrees that all hiring by Contractor of 
persons performing this Agreement will be on the basis of merit and qualification and 
will not discriminate on the basis of race, color, religion, creed, political ideas, sex, age, 
marital status, physical or mental disability, or national origin. 

 
11. Default and Termination:  If either party fails to comply with any 

condition of this Agreement at the time or in the manner provided for, the other party 
may, at its option, terminate this Agreement and be released from all obligations if the 
default is not cured within ten (10) calendar days after written notice is provided to the 
defaulting party.  Said notice shall set forth the items to be cured.  Additionally, the non-
defaulting party may bring suit for damages, specific performance, and any other remedy 
provided by law.  These remedies are cumulative and not exclusive.  Use of one remedy 
does not preclude use of the others.  Notices shall be provided in writing and hand-
delivered or mailed to the parties at the addresses set forth in the first paragraph of this 
Agreement. 

 
12. Liaison:  City’s designated liaison with Contractor is Chad Amestoy, of 

ACOM Painting, Inc. and Contractor’s designated liaison with City is Chris Mallow, 
Parking Supervisor. 

 
13. Governing Law and Venue:  This Agreement shall be construed and 

enforced in accordance with the laws of the State of Montana.  Venue for any suit 
between the parties arising out of this Agreement shall be the State of Montana 
Thirteenth Judicial District Court, Yellowstone County. 

 
14. Severability:  Any provision or part of the Agreement held to be void or 

unenforceable under any law or regulation shall be deemed stricken and all remaining 
provisions shall continue to be valid and binding upon the City and the Contractor, who 
agree that the Agreement shall be reformed to replace such stricken provision or part 
thereof with a valid and enforceable provision that comes as close as possible to 
expressing the intention of the stricken provision. 

 
15. Successors and Assigns:  Neither the City nor the Contractor shall assign, 

transfer or encumber any rights, duties or interests accruing from this Agreement without 
the written consent of the other. 
 
 16. Ownership of Documents:   All documents, data, drawings, 
specifications, software applications and other products or materials produced by the 
Contractor in connection with the services rendered under this Agreement shall be the 
property of the City whether the project for which they are made is executed or not.  All 
such documents, products and materials shall be forwarded to the City at its request and 
may be used by the City as it sees fit.  The City agrees that if the documents, products 
and materials prepared by the Contractor are used for purposes other than those intended 
by the Agreement, the City does so at its sole risk and agrees to hold the Contractor 
harmless for such use.  All or any portions of materials, products and documents 
produced under this Agreement may be used by the Contractor upon confirmation from 
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the City that they are subject to disclosure under the Public Disclosure Act.   All 
services performed under this Agreement will be conducted solely for the benefit of the 
City and will not be used for any other purpose without written consent of the City.  Any 
information relating to the services will not be released without the written permission of 
the City.  The Contractor shall preserve the confidentiality of all City documents and data 
accessed for use in Contractor’s work product. 

 
IN WITNESS WHEREOF, the parties hereto have executed this instrument the 

day and year first above written. 
 
CITY OF BILLINGS, MONTANA  ACOM Painting Inc. 
 CONTRACTOR (Print Name Above) 
 
 
By________________________________  By____________________________ 
     RON TUSSING,  MAYOR  
 Print Name Chad Amestoy   
  
 Print Title_____________________ 
 
 
APPROVED AS TO FORM: 
 
By________________________________ 
     BRENT BROOKS, City Attorney 



   

12 

 

Exhibit A 
 

This contract is for the purpose of entering into a contract for Painting of City 
Parking Garages for the City of Billings.  The locations of the Parking Garages to 
be painted are as follows: 

 Park 1 Garage, located at 2912 3rd Ave North, Billings, MT, 59101 
 Park 2 Garage, located at 2651 1st Ave North, Billings, MT, 59101 
 Park 3 Garage, located at 210 North 27th Street, Billings, MT, 59101 
 Park 4 Garage, located at 515 North 31st Street, Billings, MT, 59101 

 
Surface Preparation – All painted areas to be power washed to put surfaces in a proper 
pre-painted condition.  All signs, light fixtures, garage equipment, and floors to be 
protected from paint sprays and spills. 
 
Areas to be painted: 

 Park 1 Garage – All areas that are presently coated.  All ceilings are to be painted 
by all remaining unpainted surfaces to remain unpainted.  This includes all interior 
walls, exterior walls and similar areas on top decks.   This includes interior and 
exterior of all stairwells and passage areas to be painted to match existing 
surfaces.  All metal railing in stairwells and risers on stairs to be painted to match 
existing surfaces.  All existing painted markings, letters, numbers are to be 
repainted. 

o Any E.F.I.S areas, elevator and passage doors, jambs, and window sills 
are not to be painted.  Attendant booth is not to be painted. 

 
 Park 2 Garage – All ceilings are to be painted.  All metal railing in stairwells and 

risers on stairs to be repainted in the following stairwell locations: 
o Stairwell located closest to the intersection of N. 26th Street and 1st Ave N. 
o Stairwell located closest to the intersection of N. 27th Street and 1st Ave N. 
o Stairwell located closest to the N. 27th Street garage entrance. 

 
 Park 3 Garage – All areas that are presently coated.  All ceilings are to be painted 

by all remaining unpainted surfaces to remain unpainted.  This includes all interior 
and exterior walls and similar areas on top decks.   This includes interior and 
exterior of all stairwells and passage areas to be painted to match existing 
surfaces.  All metal railing in stairwells and risers on stairs to be painted to match 
existing surfaces.  All existing painted markings, letters, numbers are to be 
repainted.  Attendant Booth to be repainted with interior walls patched and repaired 
prior to painting. 

o Any E.F.I.S areas, elevator and passage doors, jambs, and window sills 
are not to be painted. 
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Exhibit A (cont.) 
 

 Park 4 Garage – All areas that are presently coated.  All ceilings are to be painted 
by all remaining unpainted surfaces to remain unpainted.  This includes all interior 
and exterior walls and similar areas on top decks.   This includes interior and 
exterior of all stairwells and passage areas to be painted to match existing 
surfaces.  All metal railing in stairwells and risers on stairs to be painted to match 
existing surfaces.  All existing painted markings, letters, numbers are to be 
repainted.  Painted areas of garage façade are to be repainted. 

o Any E.F.I.S areas, elevator and passage doors, jambs, and window sills 
are not to be painted.  Attendant booth is not to be painted. 

 
Suggested products:  

 Substrate: Concrete, Stucco, EFIS, CMU 
o Columbia 01-224 Low Luster Exterior Latex or approved equivalent. 
o Sherwin Williams: 
Finish: Pro Mar Interior/Exterior Semi-gloss Blockfiller/Finish. 
1 coat @ 6.0-10.0 mils wet, 2.5-4.0 mils dft. 
*** Note 1: The graphic areas in Park III would need to be primed prior to 
applying finish, or the graphic colors will bleed through. 
Primer: Preprite Problock Latex Primer/Sealer- gray. 
1 coat @ 1.4 dft 
***Note 2: The brown color on Park IV would need a different product to make 
the dark brown color. 
Primer: Loxon Masonry Primer- gray 
1 coat @ 3.2 dft 
Finish: A-100 Latex Satin 
2 coat @ 1.3 dft/ct 

 
 Substrate: Ferrous Metal- previously painted. 

Surface Prep: Scuff sand the remove all loose paint, de-gloss existing coating, 
feather out chipped areas.  Remove all sanding dust, dirt, ect.  Do not use 
hydrocarbon solvents as a cleaning agent.  Water reducible cleaner only. 

 
o Columbia 04-400 Polyurethane Enamel or approved equivalent. 
o Sherwin Williams: 

Finish: Multi-Purpose Acrylic- Gloss 
2 coats @ 1.5-2.0 dft 

 
Schedule for work to be done: 

 Park 1, 2, 3, and 4 will be closed in sections during regular operating hours, 
allowing for the contractor to work.  Complete closures of the garages will be 
negotiated if necessary. 

 It is the contractor’s responsibility to properly man the project to complete the work 
in this allotted time frame.   

 It is the contractor’s responsibility to provide sufficient barriers and blockades to 
keep vehicles and pedestrians out of the work area. 
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A2 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, August 11, 2008 

 

 
TITLE: Work Order 08-03, 2008 Street Maintenance Contract No. 1 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for the 2008 
Street Maintenance Contract No. 1 on July 29, 2008.  This project will overlay King 
Avenue West between 24th Street West and the BBWA Canal, 24th Street West between 
Rosebud Drive and King Avenue West, 9th Avenue North between North 27th Street and 
North 22nd Street, 1st Avenue North between Main Street and North 18th Street, and South 
25th Street and South 26th Street between 6th Avenue South and 7th Avenue South.  The 
overlay of 1st Avenue North is estimated to be $300,000.00, in which the city will be 
reimbursed by the Montana Department of Transportation per the MDT/City annual 
maintenance agreement.  
 
ALTERNATIVES ANALYZED:   

1. Award Work Order 08-03, Contract No. 1, to Knife River in the amount of 
$805,082.60; or 

2. Not award Work Order 08-03, Contract No. 1. 
 
FINANCIAL IMPACT:  Funding for the 2008 Street Maintenance Program, Contract 
No. 1, will be provided from Gas Tax and Street Maintenance Funds.  We received two 
bids for this project as follows: 

       Total 
Engineer’s Estimate   $ 1,000,000.00     
Riverside Sand & Gravel  $ 944,944.94      
Knife River    $ 805,082.60     
 
RECOMMENDATION 
 
Staff recommends that Council approve the construction contract for the Street Overlay 
Maintenance Project with Knife River in the amount of $805,082.60. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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A3 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, August 11, 2008 

 

 
TITLE: Work Order 08-04, 2008 Accessibility Ramps 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  Bids were received and evaluated for the 2008 
Accessibility Ramps on July 29, 2008.  This project will construct Accessibility Ramps 
within the Gateway Triangle, on Babcock Boulevard, and Governors Boulevard.  Per the 
agreement between the Department of Justice and the City Of Billings, the City is required to 
construct accessibility ramps on all streets that have been reconstructed or overlaid since 
1992.  This project has $350,000 of gas tax funds for FY2009 and an additional $350,000 
rolled over from FY2008.  
 
ALTERNATIVES ANALYZED:   

3. Award Work Order 08-04, 2008 Accessibility Ramps, to J & J Concrete in the 
amount of $259,256.00; or 

4. Not award Work Order 08-04, 2008 Accessibility Ramps. 
 
FINANCIAL IMPACT:  Funding for Work Order 08-04, 2008 Accessibility Ramps, will be 
provided from Gas Tax.  We received 4 bids for this project as follows: 

       Total 
Engineer’s Estimate   $ 340,000.00     
H.L. Ostermiller   $ 345,855.00      
Knife River    $ 396,654.00  
CMG Construction   $ 342,065.00 
J & J Concrete    $ 259,256.00 
 
 CIP Project #ENG ADA 
 Approved Budget  $700,000.00 
 Previous Encumbrances $000,000.00 
 Bid Award Amount  $259,256.00 

Budget Fund Balance  $440,744.00 
 (after this award) 
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RECOMMENDATION 
 
Staff recommends that Council approve the construction contract for Work Order 08-04, 
2008 Accessibility Ramps, with J & J Concrete in the amount of $259,256.00. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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B 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11th, 2008 
 

 
TITLE: Yellowstone County Council on Aging Agreement Renewal 

DEPARTMENT: Parks, Recreation & Public Lands Department 

PRESENTED BY: Robin Grinsteiner, Billings Community Center Director 

 
PROBLEM/ISSUE STATEMENT:   
The City of Billings receives funding annually from the Yellowstone County Council on  
Aging (YCCOA) for the senior programs at the Billings Community Center.  Theattached 
document sets forth the terms of the agreement that is renewed each year.  This year’s 
funding amount will be $25,000.00, plus $1,620.00 in one-time state funds for the 
purchase of aluminum tables. 
 
ALTERNATIVES ANALYZED: 

1. Approve the Agreement  (Recommended) 
2. Disapprove the agreement 

 
 
FINANCIAL IMPACT:   
This funding source comprises around 13% of the Community Center’s total budget. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to execute the agreement with the 
Yellowstone County Council on Aging. 
 
 
Approved By: City Administrator ____ City Attorney _X__ 
                                                                                    (Previously reviewed) 
 
ATTACHMENTS: 
A:  Memorandum of Agreement with the Yellowstone County Council on Aging, Inc.  
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C 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Assignment of Sarpy Creek Land Company, LLC Non-

Commercial Aviation Ground Lease to Yellowstone Bank for 
Financing Purposes 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  Sarpy Creek Land Company, LLC currently leases 
a 19,142.10 square foot parcel located at Billings Logan International Airport on which 
the company has constructed an aircraft hangar.  The Lease term is for twenty (20) years 
and expires on August 31, 2025.  Sarpy Creek Land Company, LLC has a loan with 
Yellowstone Bank in which the aircraft hangar is pledged as collateral. 
 
The Assignment language has been reviewed by staff and the City Attorney, and is 
similar to language used in the past.  The City has approved a number of these financing 
assignments over the years as a means for the banks to secure the loans they provide to 
the Airport tenants for their hangar facilities.  This is the case with the Sarpy Creek Land 
Company, LLC hangar, as Yellowstone Bank seeks to secure its loan for the costs of the 
hangar construction. 
 
FINANCIAL IMPACT:  There would be no financial impact to the City, as Sarpy 
Creek Land Company, LLC will still be required to pay the annual $4,286.04 ground 
lease rental, as established in the existing Lease that was approved by the City Council on 
August 8, 2005. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the Assignment of the Sarpy Creek Land 
Company, LLC Non-Commercial Aviation Ground Lease to Yellowstone Bank, for the 
purpose of securing the Bank's loan for the costs of the hangar construction. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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D 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008   
 

 
TITLE: Declaring Surplus Property 

DEPARTMENT: Billings Police Department 

PRESENTED BY: Tim O’Connell, Deputy Chief of Police  

 
PROBLEM/ISSUE STATEMENT:  The Billings Police Department has had a request 
from Chief Richard Pringle of the Red Lodge Police Department for 15 of the old 
Xplorer Technologies, Model GeneSys II, Mobile Data Terminals (MDT’s) that have 
been taken out of the patrol vehicles and replaced with Panasonic Toughbooks.   We are 
requesting City Council declare 15 of the Xplorer Technologies  MDT units as surplus 
property and authorize the Billings Police Department to release the 15 units to the Red 
Lodge Police Department. 
 
FINANCIAL IMPACT:   There is no financial impact to the City.  
 
RECOMMENDATION 
 
Staff recommends that Council declare 15 Xplorer Technologies, Model GeneSysII,  
Mobile Data Terminals as surplus property and authorize the Billings Police Department 
to release the MDT’s to the Red Lodge Police Department.                      
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
 
 
Attachment 
A – Release of all Claims with Red Lodge Police Department (1 page) 
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E 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Montana Dakota Utilities Easement to Relocate Natural Gas Lines 

as Required for Airport Road Project MT (009) 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT: Montana Dakota Utilities (MDU) is requesting an 
easement to relocate existing natural gas lines that provide service to the Airport.  These 
existing lines need to be relocated, as they are currently located within the construction 
area associated with the Airport Road Project MT (009) south of the Billings Logan 
International Airport.  MDU is responsible for all construction costs; however, since the 
utility lines will be located on Airport property, a Right-of-Way Easement will need to be 
approved and executed by the Mayor. 
 
FINANCIAL IMPACT:  There will be no financial impact to the City of Billings for 
this Easement. 
 
RECOMMENDATION 
 
Staff recommends that the City Council approve and the Mayor execute this Easement 
with MDU to relocate natural gas lines at Billings Logan International Airport. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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F 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: NorthWest Energy Easement to Relocate Electric Power Lines as 

Required for Airport Road Project MT (009) 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT: NorthWest Energy is requesting an easement to 
relocate electrical power lines that provide service to the Airport.  These existing lines 
need to be relocated, as they are currently located within the construction area associated 
with the Airport Road Project MT (009) south of the Billings Logan International 
Airport.  NorthWest Energy is responsible for all construction costs; however, since the 
utility lines will be located on Airport property, a Right-of-Way Easement will need to be 
approved and executed by the Mayor. 
 
FINANCIAL IMPACT:  There will be no financial impact to the City of Billings for 
this Easement. 
 
RECOMMENDATION 
 
Staff recommends that the City Council approve and the Mayor execute this Easement 
with NorthWest Energy to relocate electrical power lines at Billings Logan International 
Airport. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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G 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Gold Creek Cellular of Montana Limited Partnership DBA 

Verizon Wireless Easement to Extend a Fiber Optic 
Communication Line to Existing Cell Tower 

DEPARTMENT: Aviation and Transit 

PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit  

 
PROBLEM/ISSUE STATEMENT:  Gold Creek Cellular of Montana Limited 
Partnership DBA Verizon Wireless is requesting an easement to extend a fiber optic 
cable from their existing fiber optic line located on the north edge of the Montana State 
Highway 3 right-of-way to the existing cell tower located northwest of the water tower.  
This fiber optic line will provide enhanced service for their customers.  Gold Creek 
Cellular of Montana Limited Partnership DBA Verizon Wireless is responsible for all 
construction costs; however, since the optic lines will be located on Airport property, a 
Right-of-Way Easement will need to be approved and executed by the Mayor. 
 
FINANCIAL IMPACT:  There will be no financial impact to the City of Billings for 
this Easement. 
 
RECOMMENDATION 
 
Staff recommends that the City Council approve and the Mayor execute this Easement 
with Gold Creek Cellular of Montana Limited Partnership DBA Verizon Wireless to 
extend a fiber optic line at Billings Logan International Airport. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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H 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Boogie for Babies Street Closure Request   

DEPARTMENT: Public Works Department-Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The March of Dimes requests a full street closure 
for its Boogie for Babies event on Thursday, September 4, 2008, from 3:00 pm to 10:00 
pm.  The event will take place on N. 28th Street between 1st Avenue N and 2nd Avenue N.     
 
Recommended conditions of approval include March of Dimes: 
1.  Contact all businesses and making them aware of the event as soon as possible 
2.  Clean the area to be used and provide and empty waste cans 
3.  Notify all emergency facilities, bus lines, and media at least two weeks in advance of 
the event 
4.  Provide certificate of insurance with required liability amounts naming the City of 
Billings as additional insured 
5.  Provide and install adequate traffic barricades and signs directing motorists around 
closure 
 
ALTERNATIVES ANALYZED:   
1.  Approve request to close streets for the event (recommended)  
2.  Deny the street closure 
 
FINANCIAL IMPACT:  There are no costs to the City of Billings other than 
administrative time to process permit.  Traffic control and litter removal are to be paid for 
by the event sponsors. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the closure described above for the Boogie for 
Babies event. 
 
Approved By: City Administrator ____ City Attorney ___ 
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ATTACHMENTS  
A. Right of Way Special Activity Permit 
B. Certificate of insurance  
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I 

AGENDA ITEM: 
 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008   
 

 
TITLE:  Approval and Acceptance of $6,620 increase in 2007 

 HIDTA Award  

DEPARTMENT:  Billings Police Department 

PRESENTED BY:  Chief Rich St. John 

 
PROBLEM/ISSUE STATEMENT:  The City has been notified that the Office of 
National Drug Control Policy (ONDCP) has increased our 2007 High Intensity Drug 
Trafficking Area (HIDTA) award by $6,620 in order for the Eastern Montana Drug Task 
Force to purchase a body wire receiver and three (3) 14 hour memory cards.  Council is 
being asked to approve the $6,620 increase in the 2007 HIDTA award, bring the total 
award to $193,775.  
 
FINANCIAL IMPACT:  Since there is no City match required, the only financial 
impact would be an increase in budget authority for purchase of the above equipment.  
 
RECOMMENDATION 
Staff recommends Council’s approval and acceptance for increasing the 2007 HIDTA 
award by $6,620, bringing the total award to $193,775. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  _______ City Attorney  ________  
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J 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE:  Approval of Domestic Violence Unit & Victim Witness Assistance 

Sub-Grants  

DEPARTMENT: City Attorney’s Office 

PRESENTED BY: Brent Brooks, City Attorney 

 
PROBLEM/ISSUE STATEMENT:  Since July 2000, the City Attorney’s Office has 
annually applied for, and been successfully awarded, federal Violence Against Women 
Act monies through the Montana Board of Crime Control in the form of sub-grants. 
These sub-grants help fund positions within the City Attorney’s Office Domestic 
Violence Unit and Victim Witness Assistance Program which together provide 
statutorily-mandated services to victims of violent crime including domestic violence, 
sexual assault, stalking, simple assault and violations of protective orders.  The Montana 
Board of Crime Control has awarded the full amount requested for both grants and awaits 
our acceptance of these monies. 
 
FINANCIAL IMPACT:   
 

The total amount of the sub-grant awards from the Board of Crime Control for FY 
2008-2009 are: 
• $38,000.00 (partial funding for the Victim Witness Assistance Program Director 

position), and  
• $52,000.00 (partial funding for the Domestic Violence Dedicated Prosecutor 

position).  
 

Victim Witness Program Grant 
Original Request:     Amount Awarded: 
 Total Project Budget:  $ 69,675.30   
 City Contribution: $ 31,675.30  $ 31,675.30 
 MBCC Match:  $ 38,000.00  $ 38,000.00 
 
Domestic Violence Unit Grant 
Original Request:     Amount Awarded: 

Total Project Budget:  $ 85,581.68               
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 City Contribution: $ 33,581.68  $ 33,581.68 
 MBCC Match:  $ 52,000.00  $ 52,000.00 

 
Without this grant funding, the City would have the burden of fully funding these 
positions in order to maintain the staff and materials necessary to fulfill statutorily-
mandated services to victims of violent crime.  

 
Each year the BOCC grant award amounts have been estimated into the fiscal year 
budget. The City’s match for the Victim Witness Assistance Program grant totals 
$31,675.30.  For the Domestic Violence Unit grant the City’s match is $33,581.68  
 
RECOMMENDATION 
 
Staff recommends that the Mayor and City Council approve the acceptance of the 
Domestic Violence Unit and Victim Witness Assistance Program grants as awarded by 
the Montana Department of Justice, Board of Crime Control.   
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENTS  
 
A.  Grant Awards 
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K 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, August 11, 2008 

 

 
TITLE: Resolution of Intent to Construct W.O. 08-17, Glenhaven 

Stormwater Improvement 

DEPARTMENT: Public Works - Engineering 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  The purpose of this project is to address a storm 
drainage problem on Glenhaven Drive located in Lake Hills Subdivision in the Heights.  
The project will include street widening, curb & gutter, driveway work, sidewalks (per 
landowners request), and constructing a small ditch along the storm drain easement.  This 
project will affect five property owners. In order to construct these improvements, 
Council must pass a Resolution of Intent and set a Public Hearing for the project in order 
to allow the five adjacent property owners to be assessed for curb and gutter, 
driveway/approach work, and sidewalk (optional by property owner).   
 
FINANCIAL IMPACT:  The proposed project is funded with storm drain funds and 
property assessments for a total project cost of $95,473, as follows: 
   

Estimated Assessed Costs  $  46,000.00 
  Storm Drain    $  49,473.00 
  
Funding for the proposed project has already been authorized in the Capital Improvement 
Plan and is identified in the Fiscal Year 2008 budget. 
 
RECOMMENDATION 
 
Staff recommends that Council pass a Resolution of Intent to construct the improvements 
identified in Work Order 08-17, Glenhaven Stormwater Improvement, and set a Public 
Hearing date for September 08, 2008. 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENT 
A. Resolution of Intent 
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RESOLUTION NO. 08-   

 
A RESOLUTION RELATING TO W.O. 08-17, GLENHAVEN STORMWATER 
IMPROVEMENT; DECLARING IT TO BE THE INTENTION OF THE CITY COUNCIL TO 
ORDER IN THE PROGRAM FOR THE PURPOSE OF UNDERTAKING CERTAIN LOCAL 
IMPROVEMENTS AND FINANCING THE COSTS THEREOF AND INCIDENTAL 
THERETO THROUGH THE ISSUANCE OF SIDEWALK, CURB AND GUTTER 
IMPROVEMENT BONDS SECURED BY THE CITY’S SPECIAL IMPROVEMENT 
DISTRICT REVOLVING FUND. 
 
 WHEREAS, the city is granted the power pursuant to M.C.A. 7-14-4109 to order 
certain improvements without creation of a special improvement district and certain 
sections of curb and gutter, sidewalks, drive approaches, alley approaches and/or 
appurtenant features have deteriorated, settled and cracked, or none exist, or some of 
the foregoing do not exist; and 
 WHEREAS, the safety and convenience of the public require installation, 
construction, reconstruction, repair or replacement of curbs and gutters, sidewalks, drive 
approaches, alley approaches, and/or appurtenant features or combinations thereof; and 
 WHEREAS, said improvements should be ordered as provided by law. 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF BILLINGS, MONTANA, AS FOLLOWS: 
 
1. INTENTION TO ORDER IN.  It is the intention of the Council to order the installation, 

construction, reconstruction, or replacements of certain curbs, gutters, sidewalks, 
drive approaches, alley approaches and appurtenant improvements in certain 
locations, which improvements and locations are more fully described in Exhibits “A” 
and “B” attached hereto. 

 
2. AFFECTED PROPERTIES.   All properties, which will be required to pay any portion 

of the costs of the improvements identified herein, are listed and the owners of those 
properties are identified on Exhibit “B” attached hereto. 

 
3. ESTIMATED COSTS.   The estimated assessed costs of the proposed 

improvements, including construction costs, incidental expenses, engineering fees, 
legal fees, administrative fees and bond issuance costs, but exclusive of interest 
charges, will be $46,000.00 as described below 

 
Construction Costs    $34,409.00 
Engineering & Administration   $5,750.00 
Bond Revolving Fund (5%)   $2,300.00 
Bond Discount Costs (2%)   $920.00 
Issuance Costs (3%)    $1,380.00 
Bank Fees     $1,000.00 
Roundoff     $ (241.00) 
 TOTAL ASSESSED COSTS  $46,000.00 
 

Estimated unit costs for construction only, not including engineering, issuance, 
administrative and bond costs as follows: 
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Removal and Replacement of:    Unit Price: 
 Concrete Flatwork Removal     $ 2.50/sq. ft. 
     
 New Construction: 
 Curb Walk, 4”       $ 5.50/sq. ft. 
 Concrete Driveway, 4”     $ 6.00/sq. ft. 
 Curb and Gutter      $12.00/lin. ft. 
 Concrete Curb Approach, 6”     $ 6.50/sq. ft. 
   
The actual cost to be assessed against any benefited property will be determined by the 
actual amount of work done adjacent to the property. 
 
4. ASSESSMENT OF COSTS.   All costs of constructing the curbs, gutters, sidewalks, 

and drive approaches, including engineering, administrative and bond costs will be 
assessed against the properties which are adjacent to the improvements installed. 
As shown on Exhibit “B”, assessments will be levied against 5 separate lots, parcels, 
or tracts. 

 
The costs for each property will vary depending upon the actual construction 
that is required adjacent to each property.  The average total assessment, 
including engineering, administrative, and bond costs is estimated to be 
$9,200.00, with a high of $13,156.71, low of $7,140.84, and a median of 
$8,846.00. 

 
5. PERIOD OF ASSESSMENT.   The assessments for all improvements and costs 

shall be paid in not more than twelve (12) annual installments, plus interest, provided 
however, that payment of one-half of each annual installment, plus interest, may be 
deferred to May 31 of the year following the assessment. 

 
6. PROPERTY OWNER OPTION TO CONSTRUCT IMPROVEMENTS.   In the event 

that the City Council orders in the above-described improvements following the 
public hearing, then the owners of all properties to be assessed for the costs of said 
improvements will be notified of such action in writing. Said owners will have thirty 
(30) days from the date of said notice in which to install the required improvements at 
their own expense. In the event the owners do not install these improvements, the 
City will do so and will assess the costs against the benefited properties as described 
herein. 

 
7. METHOD OF FINANCING; PLEDGE OF REVOLVING FUND; FINDINGS AND 

DETERMINATIONS. 
The City will issue Sidewalk, Curb, and Gutter Improvement Bonds in an 
aggregate principal amount estimated at $46,000.00 in order to finance the costs of 
the Improvements. Principal of and interest on the Bonds will be paid from special 
assessments levied against the property in the Project. This Council further finds it is 
in the public interest, and in the best interest of the City and the Project, to secure 
payment of principal of and interest on the Bonds by the Revolving Fund and hereby 
authorizes the City to enter into the undertakings and agreements authorized in 
Section 7-12-4225 in respect to the Bonds. 
 
In determining to authorize such undertakings and agreements, this Council has 
taken into consideration the following factors: 
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(a) Estimated Market Value of Parcels.   The estimated total market value of the lots, 

parcels, or tracts in the Project, as of the date of adoption of this resolution, as 
estimated by the County Assessor, is $589,502.00. The average market value is 
$117,900.40, with a high of $130,687.00, a low of $104,092.00, and median 
value of $115,304.00. The special assessments to be levied against each lot, 
parcel, or tract are less than the increase in the estimated market value of the 
properties as a result of the construction of the improvements. 

 
(b) Diversity of Property Ownership.   For the 5 Tax codes in this project, there are 5 

separate property owners.   
 

(c) Comparison of Special Assessments, Property Taxes and Market Value.   
Currently, there is no SID levied against the 5 property owners.  
 
As noted in Section 4, the estimated average assessment levied by this 
project will be $9,200.00. With an average market value of $117,900.40, 
and an average yearly principal payment of $767.00 (monthly principal of 
$64.00), the amount of assessment versus the value of the property would 
appear acceptable. As such, no unusual need for loans from the Revolving 
Fund would be expected. Further information comparing the total cost 
(estimate) to the market value for each parcel is listed in Exhibit “B”. 

 
(d) Delinquencies.   For tax year 2007, Zero (0) parcels were delinquent.  This rate is 

above the average city collection rate of 95%. 
 

Therefore, given the delinquency history of this Project area, no unusual 
need for loans from the Revolving Fund would be expected. 
 

(e) The Public Benefit of the Improvements.   The five property owners impacted by 
the project are located at the sag of Glenhaven Dr.  Stormwater flows east down 
Glenhaven Dr. and floods several homes at the bottom as well as leaving 
standing water on the road at the sag where there currently is a big pot hole.  
The benefit to the public would be containing the stormwater within the curb and 
gutter and channeling it out to the golf course through the storm drain easement.  
The street will be wider and safer at the corner and no standing water will be on 
the road.  It will greatly reduce chances of flooding landowner’s homes.      
 
The Current City Subdivision and Site Development Ordinances, and under City 
Council policies, the cost of installation of new curb, gutter, sidewalk, and drive 
approaches is to be borne by the adjoining property owners.   Property Owner’s 
will not be required to install sidewalk on this project. 

 
 
8.  REIMBURSEMENT EXPENDITURES. 
  

(a) Regulations.  The United States Department of Treasury has promulgated 
final regulations governing the use of proceeds of tax-exempt bonds, all 
or a portion of which are to be used to reimburse the City for project 
expenditures paid by the City prior to the date of issuance of such bonds.  
Those regulations (Treasury Regulations, Section 1.150-2) (the 
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“Regulations”) require that the City adopt a statement of official intent to 
reimburse an original expenditure not later than 60 days after payment of 
the original expenditure.  The Regulations also generally require that the 
bonds be issued and the reimbursement allocation made from the 
proceeds of the bonds within 18 months (or three years, if the 
reimbursement bond issue qualifies for the “small issuer” exception from 
the arbitrage rebate requirement) after the later of (i) the date the 
expenditure is paid or (ii) the date the project is placed in service or 
abandoned, but (unless the issue qualifies for the “small issuer” exception 
from the arbitrage rebate requirement) in no event more than three years 
after the date the expenditure is paid.  The Regulations generally permit 
reimbursement of capital expenditures and costs of issuance of the 
bonds. 

  
(b) Prior Expenditures.  Other than (i) expenditures to be paid or reimbursed 

from sources other than the Bonds, (ii) expenditures permitted to be 
reimbursed under the transitional provision contained in Section 1.150-
2(j)(2) of the Regulations, (iii) expenditures constituting preliminary 
expenditures within the meaning of Section 1.150-2(f)(2) of the 
Regulations, or (iv) expenditures in a “de minimus” amount (as defined in 
Section 1.150-2(f)(1) of the Regulations), no expenditures for the 
Improvements have been paid by the City before the date 60 days before 
the date of adoption of this resolution. 

 
(c) Declaration of Intent.  The City reasonably expects to reimburse the 

expenditures made for costs of the Improvements out of the proceeds of 
Bonds in an estimated maximum aggregate principal amount of $67,000 
after the date of payment of all or a portion of the costs of the 
Improvements.  All reimbursed expenditures shall be capital 
expenditures, a cost of issuance of the Bonds or other expenditures 
eligible for reimbursement under Section 1.150-2(d)(3) of the Regulations. 

 
(d) Budgetary Matters.  As of the date hereof, there are no City funds 

reserved, allocated on a long-term basis or otherwise set aside (or 
reasonably expected to be reserved, allocated on a long-term basis or 
otherwise set aside) to provide permanent financing for the expenditures 
related to the Improvements, other than pursuant to the issuance of the 
Bonds.  The statement of intent contained in this resolution, therefore, is 
determined to be consistent with the City’s budgetary and financial 
circumstances as they exist or are reasonably foreseeable on the date 
hereof. 

 
(e) Reimbursement Allocations.  The City’s financial officer shall be 

responsible for making the “reimbursement allocations” described in the 
Regulations, being generally the transfer of the appropriate amount of 
proceeds of the Bonds to reimburse the source of temporary financing 
used by the City to make prior payment of the costs of the Improvements.  
Each allocation shall be evidence by an entry on the official books and 
records of the City maintained for the Bonds or the Improvements and 
shall specifically identify the actual original expenditure being reimbursed. 
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9. PUBLIC HEARING.   On Monday, September 08, 2008, at 6:30 p.m., in the Council 
Chambers located on the Second Floor of the Police Facility, 220 North 27th Street, 
Billings, MT, the City Council will conduct a public hearing concerning this project 
and all interested parties will be allowed to testify. The City Council will also consider 
all written comments submitted to the City Clerk prior to the hearing or submitted to 
the Council during the hearing. 

 
10. NOTICE OF PASSAGE OF RESOLUTION OF INTENTION.   The City Clerk is 

hereby authorized and directed to publish or cause to be published a copy of a 
Notice of the passage of this Resolution in the BILLINGS TIMES, a newspaper of 
general circulation in the county on August 21 and August 28, 2008, in the form and 
manner prescribed by law, and to mail or cause to be mailed, a copy of said Notice 
to every person, firm corporation, or the agent of such person, firm, or corporation 
having real property within the District listed in his or her name upon the last 
completed assessment roll for state, county and school district taxes, at his last-
known address, on or before the same day such notice is published. 

 
PASSED by the City Council and APPROVED this 11th day of August, 2008. 
 
     CITY OF BILLINGS: 
 
     BY:       

     Ron Tussing             MAYOR 
 
ATTEST: 
 
       
Cari Martin CITY CLERK 
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Work Order 08-17 

Glenhaven Stormwater Improvement 
Exhibit  ”A”: Location of Work 

 
Project Description 
 

1. Reconstructing 150 ft of Glenhaven Drive to put sag in front of storm drain 
easement.   

2. Constructing a small ditch along storm drain easement to carry stormwater out to 
the golf course. 

3. Constructing curb and gutter, approaches, sidewalk (optional), and street 
widening along the listed five property owners. 

 
See attached drawing for project limits and property owners. 
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W.O. 08-17 
Glenhaven Stormwater Improvement 

      

Exibit B 

TAX ID 
SID 

# SID PAYOFF DELINQUENT 
W.O. 08-17 

ASSESMENT 
MARKET 
VALUE 

A22814 - $0.00 n/a $7,140.84 $113,523.00
A22815 - $0.00 n/a $8,846.00 $104,092.00
A22816 - $0.00 n/a $9,058.56 $130,687.00
A22820 - $0.00 n/a $13,156.71 $125,896.00
A22821 - $0.00 n/a $7,797.90 $115,304.00

            

AVERAGE       $9,200.00 $117,900.40 
MEDIAN       $8,846.00 $115,304.00 

HIGH       $13,156.71 $130,687.00 
LOW       $7,140.84 $104,092.00 
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AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008    
  

 

 
TITLE: Zone Change #845, 2nd Reading of Ordinance  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Nicole Cromwell, AICP, Zoning Coordinator, Planner II 

 
PROBLEM/ISSUE STATEMENT:  The applicant is requesting a zone change from 
Residential 9,600 (R-96) to Residential 6,000 (R-60) on a .85 acre parcel of land on the 
south east corner of the intersection of Monroe Street and Madison Avenue, legally 
described as the North 147.55 feet of the E1/2NWSWNW1/4 – West of the Drain in 
Section 10 of Township 1 South, Range 26 East and located at 203 Monroe Street. The 
applicants are Daniel Dimich and Patricia Rodriquez and the agent is Charles Hamwey. A 
pre-application neighborhood meeting was held at the South Side Cop Shop at 80 
Hallowell Lane on May 20, 2008. The Zoning Commission conducted a public hearing 
on July 1, 2008, and is forwarding a recommendation of approval on a 5-0 vote. The City 
Council held a public hearing and approved the first reading of the zone change on July 
28, 2008.  
 
ALTERNATIVES ANALYZED:  State law at MCA 76-2-304 requires that all zone 
changes be reviewed in accordance with 12 criteria.  Using the 12 criteria to determine 
the appropriateness of the zone change request, the City Council may: 
1.  Approve the zone change request 
2.  Deny the zone change request 
3.  Allow withdrawal of the application 
4.  Delay action for up to thirty (30) days 
 
FINANCIAL IMPACT:  The proposed zone change should have no effect on the City’s 
tax base.   
 
RECOMMENDATION 
The Zoning Commission recommends by a 5-0 vote that the City Council approve Zone 
Change #845 and adopt the determinations of the 12 criteria.  
 
Approved by:  _____ City Administrator _____ City Attorney 
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ATTACHMENTS: 
 
A:   Ordinance 
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ATTACHMENT A 
Zone Change #845 

ORDINANCE NO. 08-___________ 
AN ORDINANCE AMENDING THE ZONE 
CLASSIFICATION FOR the North 147.55 
feet of the E1/2NWSWNW1/4 – West of 
the Drain in Section 10 of Township 1 
South, Range 26 East containing 37,026 
square feet   

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS, 
MONTANA: 
 
 1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Sections 27-302 
and 27-1502, BMCC, provide for amendment to the City Zoning Map from time to 
time.  The City Zoning Commission and staff have reviewed the proposed zoning 
for the real property hereinafter described.  The Zoning Commission and staff 
have considered the twelve (12) criteria required by Title 76, Chapter 2, Part 3, 
MCA.  The recommendations of the Zoning Commission and staff have been 
submitted to the City Council, and the City Council, in due deliberation, has 
considered the twelve (12) criteria required by state law.   
 

2.     DESCRIPTION.  A tract of land known as the North 147.55 feet of the 
E1/2NWSWNW1/4 – West of the Drain in Section 10 of Township 1 South, 
Range 26 East containing 37,026 square feet and is presently zoned Residential 
9,600 and is shown on the official zoning maps within this zone. 
 
 3. ZONE AMENDMENT. The official zoning map is hereby amended 
and the zoning for the above described parcel is hereby changed from 
Residential 9,600 to Residential 6,000 and from the effective date of this 
ordinance, shall be subject to all the rules and regulations pertaining to 
Residential 6,000 as set out in the Billings, Montana City Code. 
  
 4. REPEALER. All ordinances or parts of ordinances in conflict 
herewith are hereby repealed. 
 
 5. EFFECTIVE DATE. This ordinance shall be effective from and after 
final passage and as provided by law. 
 
 PASSED by the City Council on first reading July 28, 2008.  
 
 PASSED, ADOPTED AND APPROVED on second reading August 11, 
2008. 
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      CITY OF BILLINGS: 
 
      BY:       
            Ron Tussing, Mayor 
 
 
ATTEST: 
 
BY: Cari Martin, City Clerk 
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AGENDA ITEM: 
 
 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Preliminary Plat of Tuscany Subdivision  

DEPARTMENT: Planning and Community Services 

PRESENTED BY: Wyeth Friday, AICP, Planning Division Manager 

 
PROBLEM/ISSUE STATEMENT:  On June 2, 2008, the developer, GSK Partners, 
LLC, applied for preliminary major plat approval for Tuscany Subdivision, which 
contains 49 single-family residential lots on approximately 115 acres of land. The 
property is zoned Residential-9600 (R-96). The subject property is located east of 
Ironwood Estates and north of Yellowstone Country Club Estates. The representing agent 
is Morrison-Maierle, Inc. The City Council preliminary approved the Tuscany 
Subdivision preliminary plat with conditions at its meeting on September 24, 2007. Since 
that time, the applicant has submitted this second preliminary plat application in 
conjunction with a legal settlement agreement between GSK Partners, LLC and the City 
of Billings. Two variances from the Subdivision Regulations have been requested. One is 
to permit curb-style sidewalks in lieu of boulevard-style sidewalks. The second is to 
allow no full, secondary access to the subdivision as required for all major subdivisions 
in the City. The Planning Board held a public hearing on July 22, 2008, and is 
recommending eight conditions of approval. The Board also is stressing to the Council 
the importance of the future connection of Pomino Way in the Tuscany Subdivision to the 
City’s road network. The Board supports efforts to ensure this connection is provided when 
future development south of Tuscany Subdivision occurs. The City Council will review the 
preliminary plat and variance requests, and approve, conditionally approve, or deny the 
proposed subdivision at its August 11, 2008, meeting. 
 
ALTERNATIVES ANALYZED:  State and City subdivision regulations require that 
preliminary plats be reviewed using specific criteria, as stated within this report.  The 
City may not unreasonably restrict an owner’s ability to develop land if the subdivider 
provides evidence that any identified adverse effects can be mitigated.   
 
FINANCIAL IMPACT:   Should the City Council approve the preliminary plat, the 
subject property may develop, resulting in additional tax revenues for the City.   
 
 



   

76 

 

RECOMMENDATION 
 
The Planning Board on a 6-0 vote recommends approval of the two requested variances 
from Section 23.406 (B) (13), and Section 23-406 (A) (5), BMCC, conditional approval 
of the preliminary plat of Tuscany Subdivision, and adoption of the Findings of Fact as 
presented in the staff report to the City Council. 
 
Approved by:  City Administrator _____  City Attorney _____ 
 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Site Photographs 
C. Findings of Fact  
D. Variance Review Criteria 
E. Mayor’s Approval Letter 
F. Written Comments from Public 
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INTRODUCTION  
On June 2, 2008, the developer, GSK Partners, LLC, applied for preliminary major plat 
approval for Tuscany Subdivision, which contains 49 single-family residential lots on 
approximately 115 acres of land. The property is zoned Residential-9600 (R-96). The 
subject property is located east of Ironwood Estates and north of Yellowstone Country 
Club Estates. The representing agent is Morrison-Maierle, Inc. The City Council 
preliminary approved the Tuscany Subdivision preliminary plat with conditions at its 
meeting on September 24, 2007. Since that time, the applicant has submitted this second 
preliminary plat application in conjunction with a legal settlement agreement between 
GSK Partners, LLC and the City of Billings. Two variances from the Subdivision 
Regulations have been requested. One is to permit curb-style sidewalks in lieu of 
boulevard-style sidewalks. The second is to allow no full, secondary access to the 
subdivision as required for all major subdivisions in the City. 
 
PROCEDURAL HISTORY 

• The Planning Board reviewed and made a recommendation on the Tuscany 
Subdivision on August 28, 2007 to the City Council. 

• The City Council preliminary approved the Tuscany Subdivision preliminary plat 
with conditions at its meeting on September 24, 2007. 

• The City Council and the applicant approved a legal settlement agreement in May 
2008 that provided for the applicant to submit a second preliminary plat.  

• On May 15, 2008, a pre-application meeting was conducted for the second 
preliminary plat application of Tuscany Subdivision. 

• On June 2, 2008, the preliminary major plat application was submitted to the 
Planning Division. 

• On June 19, 2008, the departmental review meeting for the preliminary plat was 
conducted.  

• On July 8, 2008, the Planning Board conducted a plat review on the proposed 
major subdivision.  

• On July 22, 2008, the Planning Board conducted a public hearing on the proposed 
major subdivision. 

• On August 11, 2008, the preliminary plat will be reviewed and acted on by the 
City Council. 

 
BACKGROUND 
The proposed major subdivision creates 49 lots for single-family, residential 
development.  The subject property is located east of Ironwood Estates and north of 
Yellowstone Country Club Estates. 
 
General location:  East of Ironwood Estates and north of 

Yellowstone Country Club Estates 
 
Legal Description: Tract B, Certificate of Survey 3030, Tract 1, 

2nd Amended 
 
Subdivider/Owner:    GSK Partner, LLC 
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Engineer and Surveyor:   Morrison-Maierle, Inc. 
 
Existing Zoning: Residential 9600 
 
Existing land use: Vacant Land 
 
Proposed land use: Large lot, single-family residences 
 
Gross area:     115.75 acres 
 
Net area:     55.88 acres 
 
Proposed number of lots:   49 
 
Lot size:     Max: 2.07 acres 
      Min.: 0.64 acres  
 
Parkland requirements: 3.23 acres of parkland required; 49.19 acres 

provided: 9.51 acres provided for public 
access via a public easement on private open 
space land, and 39.69 acres provided as 
private parkland for use by the subdivision 
residents. 

 
ALTERNATIVES ANALYSIS 
One of the purposes of the City’s subdivision review process is to identify potentially 
negative effects of property subdivision. When negative effects are identified it is the 
subdivider’s responsibility to mitigate those effects.  Various City departments reviewed 
this application and provided input on effects and mitigation.  The Planning Board 
develops and recommends conditions of approval that are based on departmental 
comments and public input using the subdivision review criteria.  The Findings of Fact, 
which are presented as an attachment, discuss the potential negative impacts of the 
subdivision and the following conditions of approval are recommended as measures to 
further mitigate any impacts. 
 
RECOMMENDED CONDITIONS OF APPROVAL 
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to 
reasonably minimize potential adverse impacts identified within the Findings of Fact:   
 

1. To ensure the provision of easements and minimize effects on public health and 
safety, the subdivider shall work with the City Engineering Division and the private 
utility companies to determine suitable locations for utility easements. These 
easements shall be depicted on the final plat. (Required by Section 23-410 of the 
City Subdivision Regulations and recommended by the Engineering Division)   
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2. To minimize effects on local services, the applicant shall provide centralized 
delivery boxes with sufficient pullouts to accommodate a mail carrier vehicle.  
The location of the boxes shall be reviewed and approved by the post office.  
(Required by Section 406.A.17. of the City Subdivision Regulations and 
recommended by the United States Postal Service) 

 
 
3. To minimize effects on public health and safety, allow for adequate emergency 

access to the site, and to mitigate the requirements of Section 23-406.A.5, 
BMCC which requires secondary access for major subdivisions, the following 
shall be required prior to final plat approval:  
 
The following language shall be added to Section IV of the SIA: 
 

“Emergency Access Road   The emergency access road described here shall be 
constructed prior to approval of any building permits for the Tuscany Subdivision. 
The emergency access road shall be designed to a minimum unobstructed surface 
width of not less than 20 feet and shall be constructed to adequately support a 40-
ton vehicle with a surface so as to provide all weather driving capabilities.  Gates 
or other approved barricades shall be required at either end of the road to restrict 
through traffic. A sign shall be fixed to each gate in a conspicuous manner.  The 
sign shall read “EMERGENCY ACCESS ONLY” using black letters not less than 
2 inches wide and 6 inches high on a white retroreflective background.  
Prior to construction, a cross-sectional design of the road including location, 
section, surfacing, and drainage, and design of gates or barriers shall be submitted 
to and approved by the Billings Fire Department and the City Engineer’s Office.  
The storm drainage design shall account for a 10 year storm event with no 
encroachment of the travel way.” 

 
“Emergency Access Road Construction The concrete path across the 20 foot 
park easement shall be built to the maximum width possible within the 20 foot 
wide easement and be constructed to adequately support a 40-ton vehicle with a 
surface so as to provide all weather driving capabilities. The City Parks 
Department shall review and approve the emergency access road within the park 
corridor in cooperation with the Fire Department. The remainder of the 
emergency access road shall be to a minimum unobstructed surface width of not 
less than 20 feet and shall be constructed to adequately support a 40-ton vehicle 
with a surface so as to provide all weather driving capabilities. 
 
“The Emergency access road shall be assigned a name by the City Fire Marshal’s 
Office.  The road shall be shown on the plat along with the name assigned to the 
road.  This is for the sole purpose of ensuring the roads are entered into and 
reflected on the County GIS mapping system.  The emergency access road will 
not have a conventional street sign identifying it by the assigned name. The name 
assigned to this emergency access road shall be Emergency Rd 1 Tuscany. 
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“Two (2) sets of final plans showing corrections/revisions after review and 
approval must be submitted to the City Fire Marshal. The City Fire Marshal will 
forward 1 set of plans to County GIS so that the emergency access road and road 
name are inputted into the GIS mapping system.” 

 
As specified in Section IV of the SIA, all structures shall have fire sprinkler 
systems. Plans for the sprinkler requirements shall be reviewed by the Fire 
Department at the time of building permit.  

 
Language in Section IV (A) shall be amended to read: 
 
“All building permit application submittals for construction on any lot within the 
subdivision prior to completion of a second access for vehicular traffic to the 
subdivision and acceptance by the City of Billings shall require that all dwellings 
have internal fire sprinkler systems installed in accordance with NFPA 13-D.” 

 
Language in Section IV (B) shall be amended to read: 
 
“Upon completion of a second access for vehicular traffic to the subdivision and 
acceptance by the City of Billings, internal fire sprinkler systems shall not be 
required to be installed within structures on any lot.” 
 
(Required by Section 23-413.C. of the City Subdivision Regulations and 
recommended by the Engineering and Planning Divisions and the Fire 
Department) 

 

4. To comply with the definition of subdivision set forth by Article 23-200, BMCC, 
the exempt plat for the boundary line relocation of the approximately 56 acre 
property containing the site for the proposed water reservoir and proposed city park 
land shall be recorded prior to recording of the final plat (Required by Article 23-
200, BMCC) 

 

5. To ensure public access within the subdivision for use of specific Open Space areas 
#8 and #9, to provide access from east to west across the subdivision property for 
public park access, and to clarify the access and maintenance of public 
infrastructure and future trail facilities, an easement document specifying the 
parameters of the public access easement shall be provided and reviewed and 
approved by City Legal, Planning and Parks Departments prior to final plat 
approval. (Recommended by the Planning Division, the Public Works Department 
and the Parks Department) 
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6. To minimize the effects on local services, prior to final plat approval the subdivider 
shall amend the language in Section VII (B) (2) (b) and (c) of the SIA to state the 
following: 

 

“The open spaces indentified within the subdivision as O.S. #s 1-13 will be 
maintained and managed by a private homeowner’s association for the 
subdivision.  Future trail improvements in O. S. #8 and #9 will be maintained 
through a Park Maintenance District (PMD) that will be created for the 
Tuscany Subdivision at the time the trail improvements are installed by the 
City. The homeowners association for the subdivision will manage all other 
maintenance or management of the open space areas #1-13 in the 
subdivision, including O. S. #8 and #9 as identified on the preliminary plat. 

(Required by Article 23-1000, BMCC, recommended by Parks 

Department and Planning Division) 

7. To minimize effects on local services and notify future property owners of the 
status of Pomino Way within the Tuscany Subdivision, language shall be added 
to Section II of the SIA that states: “Pomino Way is a public street built within 
public right-of-way to the southern property line of the Tuscany Subdivision for 
future connectivity to other neighborhoods in the area. Property owners along 
Pomino Way should be aware that this street may be a through street in the 
future to neighborhoods to the south and may facilitate vehicle and pedestrian 
access in and out of the Tuscany Subdivision.” Recommended by the Planning 
Board to notify future property owners of the potential for Pomino Way to be a 
through street in the subdivision 

 

8. Minor changes may be made in the SIA and final documents, as requested by the 
Planning, Legal or Public Works Departments to clarify the documents and bring 
them into the standard acceptable format.  

 

9. The final plat shall comply with all requirements of the City of Billings 
Subdivision Regulations, rules, regulations, policies, and resolutions of 
Yellowstone County, and the laws and Administrative Rules of the State of 
Montana. 

 

Pomino Way Future Connection: The Planning Board finds that the future 
connection of Pomino Way in the Tuscany Subdivision to the City’s road network is 
an essential vehicle and pedestrian connection in this area of Billings, and the Board 
supports efforts to ensure this connection is provided when future development south 
of Tuscany Subdivision occurs. The Planning Board offers this information as a 
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comment, not a condition, to the City Council to express the Board’s view of the 
importance of this future road connection. 

 
VARIANCES REQUESTED 
Sidewalks: A variance to permit sidewalks on one side of the internal subdivision streets, 
where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides of 
internal subdivision streets.  The subdivider is requesting a hardship for the sidewalks 
based on the varied terrain of the subject property.  The applicant is proposing 5-foot 
wide boulevard walks along one side of the internal subdivision streets, except in areas 
where there are no lots adjacent to the sidewalk.  In these areas, the subdivider is 
proposing 5-foot wide curb walks. Staff finds that this variance is acceptable as there is 
varied terrain throughout the subdivision that makes sidewalk construction challenging. 
The subdivider also is proposing a public access easement across the Open Space #8 and 
#9 areas designated on the preliminary plat along the southern portion of the property. 
This access easement will provide a public park access across the property to the adjacent 
parkland to the east and will provide a connection to Ironwood Estates to the west via an 
existing 20-foot-wide park corridor at the southeast corner of Ironwood Estates off of 
Autumnwood Drive. 
 
Full, Secondary Access: A variance to permit no full secondary access, where Section 
23-406 (A) (5), BMCC, specifically addresses the requirement for secondary access to 
major subdivisions. The applicant is requesting a variance due to the rimrocks that border 
the property on the north and east, and the limitations of passing through private property 
on the west and south. The applicant has pursued a second access to the west through 
Ironwood Estates Subdivision and has met with physical and legal barriers. The applicant 
also has pursued secondary access to the south to a road in the Yellowstone Country Club 
and has not been able to secure access in that area. Staff has found that this variance is 
acceptable since an emergency access is being provided to this subdivision, the 
subdivision is constructing Pomino Way to the south property line of the subdivision to 
facilitate full future secondary access when the property to the south develops, and the 
subdivision is proposing fire sprinklers in all residences within the subdivision. 
 
Further justification of these variances is included under Tab 9 of the application 
submittal binder and the variance criteria and staff review are further discussed in 
Attachment B of this staff report. 
 
STAKEHOLDERS 
At its July 22, 2008 meeting, the Planning Board held a public hearing to gather public 
input on the proposal. The Planning Board first heard a presentation from Planning 
Division Manager Wyeth Friday on the application and the staff recommendation. After 
the presentation, Board Vice President Bill Iverson called for questions and discussion 
from the members of the Board. Mr. Iverson asked for clarification on the access for the 
future park land dedication to the east of the proposed subdivision. Mr. Friday said that 
the existing park corridor along Autumnwood Drive in Ironwood Estates Subdivision, 
Open Space areas #8 and #9 in the Tuscany Subdivision, the public road right-of-way 
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within the Tuscany Subdivision, and the State land to the east could all provide access to 
the park property. 
 
Planning Board Member Fred Rogers asked whether the requirement for sprinkler 
systems in the homes in the subdivision would be lifted if a full, secondary access was 
provided. Mr. Friday said that the language in the SIA specifies that if a full, secondary 
access is provided then the requirement for residential sprinklers will no longer apply. 
 
Planning Board Member Clinton McFarland asked if the applicant has worked with 
ConocoPhillips on the maintenance of the high pressure pipeline that traverses the 
property and if consideration has been made for emergency access along the pipeline 
corridor going northeast out of the property. Mr. Friday said the applicant had worked 
with ConocoPhillips on an easement for the pipeline and requirements for building 
construction near the pipeline. He said there had not been discussion of the use of the 
pipeline easement for a secondary or emergency access.   
 
Planning Board Member Fred Rogers stated that he was concerned about the comments 
from Montana Fish, Wildlife and Parks that development within ¼ mile of state lands 
limits hunting on those lands. He said that this essentially condemns property without 
compensation and that he finds this bothersome. 
 
Planning Board Member Donna Forbes noted the concern expressed in the written 
comment from Pam Christianson (See Attachment F) regarding who would be 
responsible for paying for the improvements to 62nd Street West for emergency access.  
Mr. Friday said that under current plans to build 62nd Street West for emergency access 
either by the City or the developer of Ironwood Estates Subdivision, property owners in 
the area would not be assessed. He said that he did not know how improvements would 
be funded if 62nd Street West was developed as a full access in the future. Ms. Forbes 
commented that Pomino Way could be an important secondary access if it is improved in 
the future. Mr. Friday said that the connection to Pomino Way through the Yellowstone 
County Club Estates property will be a discussion that will move forward when the 
property comes forward for development. 
 
Mr. Iverson opened the public hearing for comment. Certified letters were sent to 
adjacent property owners regarding the public hearing and a legal notice also advertised 
the public hearing. Six members of the public, including the applicant and his agent, 
spoke during the public hearing. 
 
Gregory Wing, who lives in Ironwood Estates Subdivision, distributed an aerial photo 
map of the subject property to the Planning Board Members.  He commended the efforts 
of City staff in reviewing the application.  He said that the proposed development is up to 
standard and is a nice development. Mr. Wing stated that the section of Canyonwoods 
Drive that will be used as the primary access for the subdivision is narrow, with 28 feet of 
paved surface.  He said that there is a lot of residential parking that takes place along this 
road and that this creates a one lane road. He asked if the two accesses, one full access 
and one emergency access, will provide enough for an emergency situation. Mr. Wing 
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stated that the real solution is to cut Pomino Way through as a second, full access.  He 
stated that he is concerned that this subdivision as proposed is compromising on safety.   
 
Brad Kimble, who lives in Ironwood Estates Subdivision, asked if the emergency access 
is going to be gated or allow some access. Mr. Friday stated that it will be gated at both 
ends and will be accessed only by bicyclists and pedestrians, except in emergency 
situations or to maintain the sewer line. 
 
Shane Gundlach, the applicant, pointed out three points of access to the open space 
property to the east of the subdivision. He said the trail access through Ironwood Estates, 
and two accesses via the road right of way in the Tuscany Subdivision would all provide 
public access to the park area. Mr. Gundlach also said that ConocoPhillips will not allow 
a public access road to be built along its pipeline in the area and so this was not an option 
that was considered for this subdivision. 
 
Steven VanDelinder, who lives in Ironwood Estates Subdivision, said that he is in favor 
of this development. He said that the access point on Pomino Way is critical and 
recommended a resolution be passed that stipulated if the property to the south is 
developed it must be opened.  He asked that the City look into its eminent domain 
authority to make the Pomino Way connection through the Yellowstone Country Club 
Estates property. 
 
Pam Purcell, who lives in Ironwood Estates Subdivision, said that the subject property 
will be developed at some point, and that she is in favor of this development as a creative 
solution. 
 
Mr. Iverson closed the public hearing and asked Morrison-Maierle Engineer Kevin 
Jacobsen, the applicant’s agent, if Canyonwoods Drive is wide enough to allow for 
traffic. Mr. Jacobsen said that it was and that it has 32 feet of drivable surface including 
two-foot-wide concrete aprons on each side.  Planning Board Member Doug Clark asked 
for a response to the email comments submitted by Pam Christianson (See Attachment 
F).  Mr. Jacobsen said that the comments reference 62nd Street West as an emergency 
access to the subdivision, and the 62nd Street West access is technically “off the table” in 
relation to access for the Tuscany Subdivision.  Mr. Friday concurred and said that this is 
not directly related to this subdivision.  As to the requirement for secondary access and 
regulations that were mentioned in the email comments, Mr. Friday said that overall the 
variance for the secondary access was reviewed and weighed by staff against the 
mitigation measures that might mitigate no full, secondary access.  He said the provision 
of an emergency access and residential sprinklers were significant mitigation measures to 
support the variance from full, secondary access. 
 
Ms. Forbes asked Mr. Friday about the Fire Department’s review and discussion of the 
application and if there are any other items of concern that the Board should be aware of. 
Mr. Friday said that initially the variance requests included a variance for full secondary 
and emergency access. He said that following discussions between the applicant and 
staff, the emergency access option was identified and the Fire Department was able to 
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consider some mitigation options for the full, secondary access variance request. Ms. 
Forbes asked about whether Pomino Way could be used as a full access in the future. Mr. 
Friday said that the Fire Department and the applicant had reviewed the property where 
the road would connect and found that while there is some topography that makes a 
through road challenging, the primary obstacle is the private property ownership. Ms. 
Forbes and Board Member Alex Tommerup said that the Pomino Way discussion needs 
to move forward as this is an important access. Mr. Tommerup asked what triggers the 
access.  Mr. Friday said that an additional condition to require the adjacent property 
owners to provide access is probably not possible. However, he said that if the property 
comes in for review, connectively will be discussed and will be a review issue. 
 
Planning Board Member Dennis Cook asked if the Yellowstone Country Club Estates 
property owners have been approach for an access connecting to Pomino Way.  Mr. 
Gundlach said that he has met with the property owners on three occasions and all of the 
proposals for access have not been accepted.  Mr. Gundlach said he is still negotiating 
and further along in discussions than they have been before. Mr. Clark asked if it would 
be possible to make a notation in the SIA or conditions stressing the importance of the 
access on Pomino Way.  Mr. Friday concurred and said that the language could be added. 
The Board agreed to add language to the SIA informing future property owners that 
Pomino Way is expected to be a through street in the future (See Condition 7). The 
Board also agreed to stress to the City Council in this report the importance of this future 
connection. Mr. Clark also suggested that this road connection might be added to the 
Transportation Plan Functional Classification Map as a future important connection. 
 
The Board closed its discussion and voted 6-0 to recommend approval of the two 
requested variances and conditional approval of the Tuscany Subdivision Preliminary 
Plat. 
 
CONSISTENCY WITH ADOPTED POLICIES OR PLANS 
Consistency with the Growth Policy, the Transportation Plan, the Heritage Trail Plan, the 
West Billings Plan, and the Northwest Shiloh Area Plan is discussed within the Findings 
of Fact in Attachment C. 
 
RECOMMENDATION 
 
The Planning Board on a 6-0 vote recommends approval of the two requested variances 
from Section 23.406 (B) (13), and Section 23-406 (A) (5), BMCC, conditional approval 
of the preliminary plat of Tuscany Subdivision, and adoption of the Findings of Fact as 
presented in the staff report to the City Council. 
 
 
ATTACHMENTS 

A. Preliminary Plat  
B. Site Photographs 
C. Findings of Fact  
D. Variance Review Criteria 
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E. Mayor’s Approval Letter 
F. Written Comments from Public 
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ATTACHMENT A 

Preliminary Plat of Tuscany Subdivision 
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ATTACHMENT B 
Site Photographs 

 
 

. 
 
 

 
 
 
 

 
 

Figure 2: View east from Canyonwoods Drive toward the subject 
property. 

Figure 1: View east from the terminus of Ironwood Drive toward 
the subject property. 
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Figure 3:  View from Autumnwood Drive in Ironwood Subdivision 
east toward the existing park corridor and proposed emergency access 
route to the subject property. 

Figure 4: View north fromTommy Armous Circle in Yellowstone 
Country Club Estates of the subject property. Homes along the eastern 
edge of Ironwood Estates Subdivision are visible in the left portion of 
the photograph. 
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ATTACHMENT C 

 
Findings of Fact 

The Planning Board is forwarding the recommended Findings of Fact for Tuscany 
Subdivision for review and approval by the City Council.  These findings are based on 
the preliminary plat application and supplemental documents and address the review 
criteria required by the Montana Subdivision and Platting Act (76-3-608, MCA) and the 
City of Billings Subdivision Regulations (23-303(H)(2), BMCC). 
 
A. What are the effects on agriculture and agricultural water user facilities, local 
services, the natural environment, wildlife and wildlife habitat and public health 
and safety? (76-3-608 (3)(a), MCA) (23-302(H)(2), BMCC) 
 
1.  Effect on agriculture and agricultural water user facilities 
The land to be subdivided is vacant and has not been used for agricultural crop 
production.  No irrigation ditches, laterals, or irrigation easements exist on the property or 
are adjacent to the property. There should be no effect on agriculture or agricultural water 
user facilities. 
 
2.  Effect on local services 
a. Utilities – Water and sewer to the subject property will be through public main lines 

within the internal subdivision streets from the existing lines within Canyonwoods 
Drive and Autumnwood Drive. The location and sizing of these lines will be 
determined by the Public Utilities Department, as specified within the SIA. A 30–foot-
wide public access and utility easement will be provided from the intersection of 
Barco Reale Way and Canyonwoods Loop in the subdivision south along the west 
property line of the subdivision to the existing 20-foot-wide park corridor located in 
Ironwood Estates Subdivision that connects to Autumnwood Drive to provide for a 
sewer main to loop through the subdivision. The public access and utility easement 
will be constructed to allow City service vehicles to access the sewer line for its entire 
length. This access easement also will be constructed to serve as an emergency access 
to the Tuscany Subdivision as specified in Section 23-413 (C) of the City Subdivision 
Regulations (See Section 2(e) of this report). 

 
MDU will provide gas services, and Northwestern Energy will provide electric 
services to the subdivision. Easements have been shown on the face of the preliminary 
plat that are acceptable to these utility providers. 

 
b. Stormwater – There are no existing detention or retention facilities in place to provide 

stormwater drainage for the proposed subdivision. Stormwater drainage control will be 
provided by a series of natural and constructed swales, culverts and a 
detention/retention facility in the west central portion of the subdivision on Open 
Space #10.  Since a complete stormwater master plan for this area does not exist, the 
subdivision may be required to participate in the costs of a future area wide 
stormwater master plan, as specified within the SIA. Concrete culverts will be 
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installed where necessary under the internal subdivision streets to allow passage of 
stormwater runoff.  All drainage improvements and discharge flows shall satisfy the 
criteria set forth by the City of Billings Stormwater Management Manual and will be 
subject to review and approval by the Engineering Division. 

  
c. Solid waste – The City of Billings will provide solid waste collection and disposal of 

solid waste in the subdivision. The City’s landfill has adequate capacity for this waste. 
 

d. Streets - Access to the proposed subdivision will be through Ironwood Estates 
Subdivision via Canyonwoods Drive that intersects the subdivision property on the 
west side near the middle of the property. Canyonwoods Drive is a residential street 
built with a 28-foot asphalt driving surface and 2’ concrete ribbons on each edge for a 
total surface of 32 feet. There is no curb and gutter installed. The Traffic Accessibility 
Study (TAS) provided with the preliminary plat application indicates an estimated 539 
average weekday trips will be generated from the Tuscany Subdivision and use 
Canyonwoods Drive to enter and exit the subdivision. Traffic must travel about one 
block west on Canyonwoods, turn left on Cedarwood Lane for about one block and 
then turn right on Ironwood Drive to access Molt Road. The internal subdivision 
streets: Canyonwoods Loop, Barco Reale Way, Parrina Place, Brunello Place, Chianti 
Place and Pomino Way will be constructed to 34-feet back of curb to back of curb 
pavement widths within 56-foot wide easements. Barco Reale Way will have a wider 
right-of-way and pavement width in one area to accommodate a central mail delivery 
facility and pull out for vehicles.  
 
These streets within the subdivision will be public. Boulevard sidewalks will be 
installed on one side of the internal streets where streets front lots and curbwalks will 
be installed on one side of the street where there is open space and no lots.  The 
subdivider is requesting a variance from Section 23-406.B.13, BMCC, which requires 
boulevard sidewalks on both sides of internal streets within a subdivision based on the 
challenging terrain within the subdivision. Staff is in support of this variance as 
discussed on pages 1 and 2 of this report and in Attachment A. 

 
e. Emergency services – The Billings Police and Fire Departments will respond to 

emergencies within the proposed subdivision.  The nearest fire station is located at 
1501 54th Street West (Station #7).  The subdivision is located within the ambulance 
service area of American Medical Response (AMR). The Fire Department did express 
concerns regarding the lack of full secondary access for this subdivision. To mitigate 
the public health and safety concerns created by not having a full secondary access to 
the subdivision for vehicular and pedestrian traffic, the subdivision will have an 
emergency access road built from the intersection of Barco Reale Way and 
Canyonwoods Loop south to the intersection of a 20-foot-wide park corridor in 
Ironwood Estates Subdivision and through the 20-foot-wide park corridor to the 
intersection of Autumnwood Drive in the Ironwood Estates Subdivision. In addition, 
the residential structures built on all lots within the Tuscany Subdivision will have fire 
sprinkler systems installed and approved by the City of Billings or a third party 
approved by the City of Billings.  The Fire Department finds these emergency access 
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and sprinkler requirements acceptable to mitigate impacts to the public health and 
safety as long as  the additions to the SIA as described here and within the proposed 
conditions of approval are made (See Condition #3). 
 
The following language shall be added to Section IV of the SIA: 
 

“Emergency Access Road   The emergency access road shall be designed to a 
minimum unobstructed surface width of not less than 20 feet and shall be 
constructed to adequately support a 40-ton vehicle with a surface so as to provide 
all weather driving capabilities.  Gates or other approved barricades shall be 
required at either end of the road to restrict through traffic. A sign shall be fixed 
to each gate in a conspicuous manner.  The sign shall read “EMERGENCY 
ACCESS ONLY” using black letters not less than 2 inches wide and 6 inches 
high on a white retroreflective background.  
Prior to construction, a cross-sectional design of the road including location, 
section, surfacing, and drainage, and design of gates or barriers shall be submitted 
to and approved by the Billings Fire Department and the City Engineer’s Office.  
The storm drainage design shall account for a 10 year storm event with no 
encroachment of the travel way.” 

 
“Emergency Access Road Construction The concrete path across the 20 foot 
park easement shall be built to the maximum width possible within the 20 foot 
wide easement and be constructed to adequately support a 40-ton vehicle with a 
surface so as to provide all weather driving capabilities. The remainder of the 
emergency access road shall be to a minimum unobstructed surface width of not 
less than 20 feet and shall be constructed to adequately support a 40-ton vehicle 
with a surface so as to provide all weather driving capabilities. 
 
“The Emergency access road shall be assigned a name by the City Fire Marshal’s 
Office.  The road shall be shown on the plat along with the name assigned to the 
road.  This is for the sole purpose of ensuring the roads are entered into and 
reflected on the County GIS mapping system.  The emergency access road will 
not have a conventional street sign identifying it by the assigned name. The name 
assigned to this emergency access road shall be Emergency Rd 1 Tuscany. 

 
“Two (2) sets of final plans showing corrections/revisions after review and 
approval must be submitted to the City Fire Marshal. The City Fire Marshal will 
forward 1 set of plans to County GIS so that the emergency access road and road 
name are inputted into the GIS mapping system.” 

 
As specified in Section IV of the SIA, all structures shall have fire sprinkler systems.  
Plans for the sprinkler requirements shall be reviewed by the Fire Department at the 
time of building permit.  

 
Language in Section IV (A) shall be amended to read: 



   

93 

 

“All building permit application submittals for construction on any lot within the 
subdivision prior to completion of a second access for vehicular traffic to the 
subdivision and acceptance by the City of Billings shall require that all dwellings 
have internal fire sprinkler systems installed in accordance with NFPA 13-D.” 

 
Language in Section IV (B) shall be amended to read: 

“Upon completion of a second access for vehicular traffic to the subdivision and 
acceptance by the City of Billings, internal fire sprinkler systems shall not be 
required to be installed within structures on any lot.” 

 
The Police Department has expressed concerns regarding the lack of radio 
communication reception in this area of the City and that there may be disruption in 
reception of radio calls in this area.  This has been a concern since the first filing of 
Ironwood was platted and remains a concern with further subdivision.  The only 
remedy is to install another transmitter tower within this area. The future site of the 
new City water reservoir east of this proposed subdivision may be a location for a 
future relay tower for radio public safety communication. A radio relay tower is not a 
requirement of this subdivision, but may be required in the future.  Construction could 
utilize a Special Improvement District (SID) in which property owners in this area of 
Billings would contribute to the construction of the tower.  A Waiver of Right to 
Protest has been included with this subdivision for future creation of SIDs. 

 
f. Schools – The subdivision is located within School District #2.  No comments were 

received from the School District regarding this specific subdivision. However, the 
subdivision was submitted for review by the local schools that will be affected by this 
subdivision.  Since all schools in the service area of the subdivision have reached 
capacity, District 2 staff has specified that students from the proposed subdivision will 
attend Boulder Elementary, Lewis and Clark Middle School, and Senior High School. 

 
g. Parks and Recreation – As part of this major plat, the subdivider is required to 

provide 3.23 acres of dedicated parkland.  The subdivider is proposing a land 
dedication of 59.87 acres in the form of private open space areas throughout the 
subdivision and a blanket public access easement located on Open Spaces #8 and #9 
located in the southwestern area of the property. This public access easement will 
facilitate public access from the park corridor in Ironwood Estates Subdivision from 
Autumnwood Drive across the southern portion of the Tuscany Subdivision to the rim 
rock area east of the subdivision and to a potential City park area that includes the City 
water reservoir site (See Condition #5). This is a significant east-west pedestrian 
connection in this area of Billings and meets a connectivity goal of the Heritage Trail 
Plan. As specified within the SIA, the open spaces will be maintained by a private 
Homeowner’s Association.  Future trail improvements in Open Spaces #8 and #9 will 
be maintained through a Park Maintenance District (PMD) that will be created at the 
time the trail improvements are installed. Language in Section VII (B) (2) (b) and (c) 
will be amended to clarify that only maintenance of the trail improvements will be 
addressed through a PMD (See Condition #6). The Tuscany Homeowners Association 
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will manage all other maintenance of the open space areas in the subdivision, 
including Open Spaces #8 and #9. 

 
h. Mail Delivery - The United States Postal Service is requesting that the applicant 

provide centralized delivery for the proposed subdivision.  The mailboxes should have 
adequate room for a mail carrier to pull off for mail distribution and access (See 
Condition #2).  The proposed location of the mail boxes is on Barco Reale Way 
located south of the entrance to the subdivision.  This location shall be reviewed and 
approved by the post office. The applicant is proposing additional right-of-way and 
additional pavement width on a portion of Barco Reale Way to accommodate the 
centralized delivery area and has specified this in Section III (a) and (b) of the SIA. 

 
3.  Effect on the natural environment 
A geotechnical report was submitted with this application and indicates that there are 
variable soil conditions throughout the subdivision with a potential for hydro-collapsible 
soils.  As specified by the Building Official’s review of the submitted geotechnical 
report, a final design geotechnical investigation will be required when final building 
designs are available.  Language has been added to Section II (E) and Section VIII of the 
SIA to describe the soil conditions and potential additional geotechnical investigation that 
may be required prior to construction in the subdivision. 
 
4.  Effect on wildlife and wildlife habitat 

There are no known endangered or threatened species on the property.  As 
indicated within the General Conditions the Run with the Land section of the 
submitted SIA, future property owners should be aware that the proposed 
subdivision is located near prime wildlife habitat and adjacent to open agricultural 
areas, therefore conflicts with wildlife may occur.  Any damage caused by wildlife 
is the responsibility of the owner. MFWP does not provide direct assistance unless 
there is damage to commercial agricultural products in non-residential areas, or a 
threat to public health and safety such as in the case of nuisance mountain lions. 
MFWP has provided the following additional information regarding the location of 
the subdivision and its impact on public hunting:  

 

The proposed subdivision adjoins a parcel of State School Trust land that may be used by 
the hunting public.  Since Montana Department of Natural Resources and Conservation 
rules prohibit the discharge of firearms within ¼ mile of an occupied dwelling, a 
subdivision in this location would significantly reduce hunting opportunity on the 
adjacent state land.  This would reduce MFWP’s ability to manage deer/antelope 
numbers in this area.  The MFWP is recommending that no homes be built within ¼ mile 
of the state land boundary. Initial analysis of this separation request indicates that 
potentially three lots would be affected by this separation recommendation and not be 
able to be built on  along the eastern edge of the proposed subdivision. Staff is not 
recommending this separation request as a condition of approval and recommends the 
applicant discuss this issue further with MFWP to see if any mitigation is possible or 
needed for the three affected lots on the subdivision. 
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5.  Effect on the public health, safety and welfare  
This subdivision is located in an area that has significant topographic relief that makes 
construction of structures, roads, and sidewalks challenging. The property backs up to 
steep rim rocks on the north and east that have the potential for rock fall and rock slide 
hazards. The subdivision is proposed to utilize one full access for vehicular traffic and 
one emergency access for only emergency situations. Fire sprinklers are proposed for 
residential construction in the subdivision to partially mitigate the impacts to public 
health and safety from the subdivision.  
 
The following issues have been addressed within the Conditions that Run with the Land 
portion of the SIA to warn future lot owners of hazards, conditions and building 
limitations that exist on the property: 
 

• Lot owners should be aware that there is a fully operational petroleum products 
pipeline located within this subdivision. At times it may be necessary for the 
pipeline company to inspect, test, and maintain this pipeline. These activities could 
include excavation, repair, and replacement of the pipeline. 

• Lot owners should be aware that the United States Postal Service mail delivery will 
be made only to a centralized delivery location. The location of the centralized 
mailbox setting is shown on the face of the plat. 

• Lot owners should be aware that this subdivision is being built in close proximity 
to wildlife habitat and it is likely that wildlife indigenous to the prairie and 
rimrock environments may be found on the property. This wildlife may impact 
the developed property and interface with domestic animals, residents, and 
visitors. 

• Lot owners should be aware that soil characteristics within the area of this 
subdivision, as described in the 1972 Yellowstone County Soil Survey, indicate that 
there could be potential limitations for proposed construction on the lots, which may 
require a geotechnical survey prior to construction. According to a geotechnical 
report prepared by Rimrock Engineering, Inc. based on findings from on-site 
borings, there exists the potential for hydro-collapsible soils within the subdivision. 
Assessment and mitigation of these conditions shall be the responsibility of the lot 
owner. The City may require the owner of each lot to provide a geotechnical 
investigation and report with the building permit submittal prior to construction. 

• Lot owners should be aware that there exists a potential for rock falls or slides within 
the subdivision due to the proximity of the rimrocks. 

• Lot owners should be advised that water distribution system pressure may fall below 
the generally accepted minimum pressure at home fixtures on some lots within the 
subdivision. Assessment and mitigation, if required, of these conditions, including 
potential installation of booster pumping units on individual homes, shall be the 
responsibility of the lot owner. 



   

96 

 

• Lot owners should be advised that sanitary sewer service may require the installation 
of grinder pump units with individual homes. The installation and maintenance of 
the same shall be the responsibility of the lot owner. 

• Lot owners should be advised that Open Space Numbers 8 and 9 (O.S. 8 and 9) are 
encumbered by a blanket public access easement that may be utilized by members of 
the public. City of Billings employees or their authorized agents may access the 
easement for construction, installation, inspection, maintenance, repair, 
replacement and removal of all necessary public facilities and appurtenances. 

The Planning Board at its meeting on July 22 agreed to add the following language to 
Section II of the SIA to clarify the future potential connection of Pomino Way as a 
thru street so that future property owners on Pomino Way are aware of this possibility 
(See Condition #7). 

•  Pomino Way is a public street built within public right-of-way to the southern 
property line of the Tuscany Subdivision for future connectivity to other 
neighborhoods in the area. Property owners along Pomino Way should be aware 
that this street may be a through street in the future to neighborhoods to the south 
and may facilitate vehicle and pedestrian access in and out of the Tuscany 
Subdivision.” Recommended by the Planning Board to notify future property 
owners of the potential for Pomino Way to be a through street in the subdivision 

 

B.  Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC) 
 
The proposed subdivision is exempt from the requirement for an Environmental 
Assessment pursuant to Section 76-3-210, MCA.   
 
C.  Does the subdivision conform to the Yellowstone County-City of Billings 2003 
Growth Policy, the 2005 Transportation Plan Update, and the Heritage Trail Plan? 
(23-301, BMCC) 
 
1.  Yellowstone County-City of Billings 2003 Growth Policy 
The proposed subdivision is consistent with the following goals of the Growth Policy: 
 
• Goal: Accessible public lands (Open Space and Recreation Element Goal, Page 9). 

 
The proposed subdivision would provide a public access easement across the southern 
portion of the property to connect an existing park corridor to the west in the Ironwood 
Estates Subdivision to proposed park land and state land to the east along the rims and 
on top of the rims. 
 

• Goal: Protect and increase the availability of public access to natural areas and 
trails near the rims (Open Space and Recreation Element Goal, Page 9). 
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The proposed subdivision would provide a public access easement across the southern 
portion of the property to connect an existing park corridor to the west in the Ironwood 
Estates Subdivision to proposed park land and state land to the east along the rims and 
on top of the rims. 

 
• Goal: Contiguous development focused in and around existing population 

centers separated by open space (Land Use Element Goal, Page 6).  
 

The subject property is annexed and is adjacent to subdivisions in the City limits 
located to the south and west. 

 
The subdivision is inconsistent with the following goal of the Growth Policy: 

 
• Goal: More housing and business choices within each neighborhood (Land Use 

Element Goal, Page 6). 
 

The proposed subdivision is currently about four miles from community services and 
requires vehicular transportation for all service needs for residents as well as a 
significant travel time for all public services to the subdivision, including public safety, 
solid waste and utility services.  

 
• Goal: Unobstructed views of the rimrocks surrounding the City of Billings 

(Aesthetics Element, Page 7). 
 

The proposed subdivision will place homes right up against the rimrocks in the western 
part of Billings and detract from the uninterrupted views of the rimrocks in this area of 
the City. 

 
• Goal: Increased circulation connections for improved traffic flow (Transportation 

Element Goal, Page 10). 
 
The subdivision is proposed with one full vehicular access. While a second access may 
be possible in the future, the subdivision as proposed does not provide connectivity 
between neighborhoods for improved traffic flow. 

 
2.  Urban Area 2005 Transportation Plan Update 
The proposed subdivision only partially adheres to the goals and objectives of the 2005 
Transportation Plan Update and preserves the street network and street hierarchy 
specified within the plan. The Guiding Principles in Section 2 of the Billings Urban Area 
2005 Transportation Plan reference the Growth Policy issues and goals referenced above 
and encourage connections between neighborhoods and more efficient pedestrian and 
vehicle traffic flows throughout the City. While a future connection to the south via Pomino 
Way would address secondary access and traffic connectivity and efficient traffic flow, the 
full second access variance request submitted with this subdivision application conflicts 
with the 2005 Transportation Plan Update. 
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3.  Heritage Trail Plan 
The Heritage Trail Plan identifies a trail corridor within this subdivision that will 
eventually connect a trail from the park corridor in Ironwood Estates Subdivision on the 
west to the rimrocks to the east. The subdivider is proposing a blanket public access 
easement on Open Space #8 and #9 located along the southern portion of the site that will 
provide an east-west link from the base of the Rimrocks to the Cove Creek drainage 
located southeast of Ironwood Subdivision.  The multi-use trail will be located within the 
Open Space #8 and #9 and will be constructed by the City of Billings. Maintenance of the 
trail improvements will be managed by the City of Billings and may include a PMD.  
Condition #5 requires that an easement document be provided for the public easement 
within Open Spaces #8 and #9 (See Conditions #5 and #6).  
 
4.  West Billings Plan 
The proposed subdivision satisfies the following policy of the West Billings Plan: 

• Development in the West End planning area shall provide for a variety of 
residential types and densities. 

 
The proposed subdivision is in conflict with the following goals of the West Billings 
Plan: 

• Medium and high-density residential development should be located nearby and 
within walking distance to commercial centers and medical facilities.   

 
5.  Northwest Shiloh Area Plan 
The proposed subdivision complies with the following goals of the Northwest Shiloh 
Area Plan: 
• Provide more housing and business choices within each neighborhood. 
• Provide a multi-purpose trail network integrated into the community infrastructure 

that emphasizes safety, continuity, environmental preservation, resource conservation 
and cost effectiveness. 

 
The proposed subdivision is in conflict with the following goals of the Northwest Shiloh 
Area Plan: 
• Reduce commuting and the number and length of daily vehicle trips. 
• Plan for the cost-efficient extension and delivery of public services. 
 
D. Does the subdivision conform to the Montana Subdivision and Platting Act and 
to local subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC) 
 

The proposed subdivision will satisfy the requirements of the Montana 
Subdivision and Platting Act and the review and approval procedures set forth in 
the local and state subdivision regulations. The proposed conditions of approval 
help to mitigate the negative impacts of the subdivision and the also help bring the 
subdivision into compliance with state and local regulations. 
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There is an exempt plat in process for the subject property for a minor 
boundary line adjustment.  This boundary line adjustment would expand existing 
Tract A of Certificate of Survey 3030, Tract 1, Amended (the city’s water reservoir 
site) to include the entire eastern portion of the subject property.  This would 
expand the city’s water reservoir site to include the eastern portion for the reservoir 
site and future parkland.  Until the exempt plat is recorded, the legal description on 
the submitted plat does not exist.   In order to comply with the definition of 
subdivision set forth by Article 23-200, BMCC, this remainder portion of the property 
would be required to be depicted as a lot within the subdivision without the minor 
boundary line adjustment.  Therefore, Condition #4, requires that the exempt plat 
either be recorded prior to recording of the final plat or the subdivision shall include 
this remainder portion of the property as a lot.  Including this portion as a lot is a 
substantial change and would require that the subdivision be resubmitted as a new 
major plat application. The applicant has indicated that the exempt plat will be 
recorded prior to recording of the Tuscany Subdivision final plat. 
 
E. Does the subdivision conform to sanitary requirements?  (23-408, BMCC) 
 
The subdivision will utilize city water, sanitary sewer, and solid waste collection and 
disposal services.  All services are approved and regulated by state and federal 
authorities. 
 
F.  Does the proposed subdivision conform to all requirements of the zoning in 
effect? (23-402, BMCC) 
 
The subject property shall conform to the requirements set forth by Article 27-300 of the 
Unified Zoning Regulations for the R-96 zoning district.   
 
G.  Does the proposed plat provide easements for the location and installation of any 
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC) 
 
The City Engineering Department will work with the utility companies to provide 
easements in acceptable locations on the plat.  The City maintains that utility easements 
provided on front lot lines creates conflicts with sanitary water and sewer lines and have 
requested that they be located on the rear and sides of lots for public health and safety.  
Condition #1 requires the subdivider to work with the City Engineering Division and the 
private utility companies to provide acceptable utility easements on the plat. 
 
H. Does the proposed plat provide legal and physical access to each parcel within 
the subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-
406, BMCC) 
 
Legal and physical access to the proposed subdivision will be via Canyonwoods Drive 
that intersects the western edge of the property from Ironwood Estates Subdivision. 
Canyonwoods Drive is a public residential street and all of the proposed internal 
residential streets in the subdivision are to be public streets built to City standards.  
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CONCLUSIONS OF FINDING OF FACT 
• The preliminary plat of Tuscany Subdivision does not create any adverse impacts that 

warrant denial of the subdivision. 
 
• The proposed subdivision conforms to several goals and policies of the 2003 Growth 

Policy and conflicts with several goals of the 2003 Growth Policy. The subdivision 
partially conflicts with the Transportation Plan due to lack of connectivity provided 
by only one full access. The subdivision does comply with the Heritage Trail Plan by 
providing a park corridor connection through the subdivision to facilitate access 
between existing residential development and park areas west of the subdivision and 
the rimrocks, future park land and public land to the east of the subdivision.   

 
• The proposed subdivision, with the required conditions, complies with state and local 

subdivision regulations, local zoning, and sanitary requirements and provides legal 
and physical access to each lot. 

 
• Any potential negative or adverse impacts will be mitigated with the proposed 

conditions of approval. 
 
Approved by the Billings City Council, August 11, 2008. 
 
 
 
_____________________________ 
Ron Tussing, Mayor 
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ATTACHMENT D 
Variance Review Criteria 

 
Section 23-1101 of the City Subdivision Regulations states that the City Council may 
grant reasonable variances from the design and improvement standards of these 
regulations.  In order to do so, the applicant must provide a written statement 
demonstrating that the request satisfies the following criteria. The applicant has provided 
written information in Tab 9 of the preliminary plat application packet to address the 
criteria listed below. 
 

Variance Review Criteria 
 

1. The granting of the variance will not be detrimental to the public health, safety, or 
general welfare or injurious to other adjoining properties. 

 
2. Because of the particular physical surroundings, shape, or topographical 

conditions of the specific property involved, an undue hardship to the owner 
would result if the strict letter of the regulation was enforced. 

 
3. The variance will not result in an increase in tax payer burden. 

 
4. The variance will not in any manner place the subdivision in nonconformance 

with any adopted zoning regulations. 
 

5. The subdivider must prove that the alternative design is equally effective and the 
objectives of the improvements are satisfied. 
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ATTACHMENT D (Continued): Staff Variance Analysis 
 
Sidewalks: A variance to permit sidewalks on one side of the internal subdivision streets, 
where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides of 
internal subdivision streets.  The subdivider is requesting a hardship for the sidewalks 
based on the varied terrain of the subject property, as well as the fact that the subdivision 
will be a private gated community.  The applicant is proposing 5-foot wide boulevard 
walks along one side of the internal subdivision streets, except in areas where there are no 
lots adjacent to the sidewalk.  In these areas, the subdivider is proposing 5-foot wide 
curbwalks. Staff finds that this variance is acceptable as there is varied terrain throughout 
the subdivision that makes sidewalk construction challenging. The subdivider also is 
proposing a public access easement across the Open Space #8 and #9 areas designated on 
the preliminary plat along the southern portion of the property. This access easement will 
provide a public park access across the property to the adjacent parkland to the east and 
will provide a connection to Ironwood Estates to the west via an existing 20-foot-wide 
park corridor at the southeast corner of Ironwood Estates off of Autumn Wood Drive. 
 
Secondary Access: A variance to permit no full secondary access, where Section 23-406 
(A) (5), BMCC, specifically addresses the requirement for secondary access to major 
subdivisions. The applicant is requesting a variance due to the rimrocks that border the 
property on the north and east, and the limitations of passing through private property on 
the west and south. 
 
The applicant’s findings for the variance request for secondary access states that approval of 
the variance will not place the subdivision in nonconformance with any adopted zoning 
regulations or the Growth Policy. The applicant has based part of this analysis on the future 
potential for a connection out of the subdivision to the south through Yellowstone Country 
Club Estates. The TAS provided by the applicant estimates a total of 539 average 
weekday vehicle trips to and from the subdivision. All of this traffic is proposed to access 
the subdivision at one point via Canyonwoods Drive, a residential street. 
 
Planning staff has reviewed the access variance request based on the City Subdivision 
Regulations, Growth Policy, and Transportation Plan. Staff also has specifically reviewed 
the variance criteria within the Subdivision Regulations, including evaluation of whether 
granting the variance would be detrimental to the public health, safety or general welfare, 
or injurious to other adjoining properties. Staff also has considered the applicant’s 
proposed future access to the south via Pomino Way and across the Yellowstone Country 
Club Estates property, with road improvements stubbed to the property line of Tuscany 
Subdivision. Planning staff has found that two of the Transportation Issues and the 
associated goals in the Growth Policy specifically discuss the need for connectivity between 
different parts of the City and between neighborhoods for more efficient traffic flow, 
improved access and improved public safety. Issue #5 and Issue #10 as well as the 
associated goals on page 10 of the Growth Policy discuss these goals directly. The Guiding 
Principles in Section 2 of the Billings Urban Area 2005 Transportation Plan also reference 
the Growth Policy issues and goals referenced above and encourage connections between 
neighborhoods and more efficient pedestrian and vehicle traffic flows throughout the City. 
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The secondary access variance requests conflicts with the Growth Policy and the 
Transportation Plan. 

 
Planning staff has received comments from the Fire Department and Engineering 
Division on this variance request. The applicant is proposing an emergency access built 
to emergency access standards. Staff also is aware of the topographic limitations to the 
east and north of the property with steep rimrocks and deep draws. Staff is supportive of 
the variance for full secondary access based on the construction of an emergency access 
to serve the subdivision, the installation of sprinkler systems in all residential structures 
built in the subdivision until such time that a full secondary access is built, and the 
construction of Pomino Way to the south property line of the subdivision to facilitate a 
future connection potential for this subdivision and to provide better connectivity to this 
area of Billings. 
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ATTACHMENT E 
Mayor’s Approval Letter 

 
August 11, 2008 
 
GSK Partners, LLC 
2515 Park Ridge Lane 
Billings, MT 59106 
 
Dear Applicant: 
 
On August 11, 2008, the Billings City Council conditionally approved the preliminary 
plat of Tuscany Subdivision and approved the two variances. The conditions of approval 
and variances are as follows: 
 

1. To ensure the provision of easements and minimize effects on public health and 
safety, the subdivider shall work with the City Engineering Division and the private 
utility companies to determine suitable locations for utility easements. These 
easements shall be depicted on the final plat. (Required by Section 23-410 of the 
City Subdivision Regulations and recommended by the Engineering Division)   

 

2. To minimize effects on local services, the applicant shall provide centralized 
delivery boxes with sufficient pullouts to accommodate a mail carrier vehicle.  
The location of the boxes shall be reviewed and approved by the post office.  
(Required by Section 406.A.17. of the City Subdivision Regulations and 
recommended by the United States Postal Service) 

 

3. To minimize effects on public health and safety, allow for adequate emergency 
access to the site, and to mitigate the requirements of Section 23-406.A.5, 
BMCC which requires secondary access for major subdivisions, the following 
shall be required prior to final plat approval:  

 

The following language shall be added to Section IV of the SIA: 
 

“Emergency Access Road   The emergency access road described here shall be 
constructed prior to approval of any building permits for the Tuscany Subdivision. 
The emergency access road shall be designed to a minimum unobstructed surface 
width of not less than 20 feet and shall be constructed to adequately support a 40-
ton vehicle with a surface so as to provide all weather driving capabilities.  Gates 
or other approved barricades shall be required at either end of the road to restrict 
through traffic. A sign shall be fixed to each gate in a conspicuous manner.  The 
sign shall read “EMERGENCY ACCESS ONLY” using black letters not less than 
2 inches wide and 6 inches high on a white retroreflective background.  
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Prior to construction, a cross-sectional design of the road including location, 
section, surfacing, and drainage, and design of gates or barriers shall be submitted 
to and approved by the Billings Fire Department and the City Engineer’s Office.  
The storm drainage design shall account for a 10 year storm event with no 
encroachment of the travel way.” 

 
“Emergency Access Road Construction The concrete path across the 20 foot 
park easement shall be built to the maximum width possible within the 20 foot 
wide easement and be constructed to adequately support a 40-ton vehicle with a 
surface so as to provide all weather driving capabilities. The City Parks 
Department shall review and approve the emergency access road within the park 
corridor in cooperation with the Fire Department. The remainder of the 
emergency access road shall be to a minimum unobstructed surface width of not 
less than 20 feet and shall be constructed to adequately support a 40-ton vehicle 
with a surface so as to provide all weather driving capabilities. 
 
“The Emergency access road shall be assigned a name by the City Fire Marshal’s 
Office.  The road shall be shown on the plat along with the name assigned to the 
road.  This is for the sole purpose of ensuring the roads are entered into and 
reflected on the County GIS mapping system.  The emergency access road will 
not have a conventional street sign identifying it by the assigned name. The name 
assigned to this emergency access road shall be Emergency Rd 1 Tuscany. 

 
“Two (2) sets of final plans showing corrections/revisions after review and 
approval must be submitted to the City Fire Marshal. The City Fire Marshal will 
forward 1 set of plans to County GIS so that the emergency access road and road 
name are inputted into the GIS mapping system.” 

 
As specified in Section IV of the SIA, all structures shall have fire sprinkler 
systems. Plans for the sprinkler requirements shall be reviewed by the Fire 
Department at the time of building permit.  

 
Language in Section IV (A) shall be amended to read: 
 
“All building permit application submittals for construction on any lot within the 
subdivision prior to completion of a second access for vehicular traffic to the 
subdivision and acceptance by the City of Billings shall require that all dwellings 
have internal fire sprinkler systems installed in accordance with NFPA 13-D.” 

 
Language in Section IV (B) shall be amended to read: 
 
“Upon completion of a second access for vehicular traffic to the subdivision and 
acceptance by the City of Billings, internal fire sprinkler systems shall not be 
required to be installed within structures on any lot.” 
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(Required by Section 23-413.C. of the City Subdivision Regulations and 
recommended by the Engineering and Planning Divisions and the Fire 
Department) 
 

 

4. To comply with the definition of subdivision set forth by Article 23-200, BMCC, 
the exempt plat for the boundary line relocation of the approximately 56 acre 
property containing the site for the proposed water reservoir and proposed city park 
land shall be recorded prior to recording of the final plat (Required by Article 23-
200, BMCC) 

 

5. To ensure public access within the subdivision for use of specific Open Space areas 
#8 and #9, to provide access from east to west across the subdivision property for 
public park access, and to clarify the access and maintenance of public 
infrastructure and future trail facilities, an easement document specifying the 
parameters of the public access easement shall be provided and reviewed and 
approved by City Legal, Planning and Parks Departments prior to final plat 
approval. (Recommended by the Planning Division, the Public Works Department 
and the Parks Department) 

 

6. To minimize the effects on local services, prior to final plat approval the subdivider 
shall amend the language in Section VII (B) (2) (b) and (c) of the SIA to state the 
following: 

 

“The open spaces indentified within the subdivision as O.S. #s 1-13 will be 
maintained and managed by a private homeowner’s association for the 
subdivision.  Future trail improvements in O. S. #8 and #9 will be maintained 
through a Park Maintenance District (PMD) that will be created for the 
Tuscany Subdivision at the time the trail improvements are installed by the 
City. The homeowners association for the subdivision will manage all other 
maintenance or management of the open space areas #1-13 in the 
subdivision, including O. S. #8 and #9 as identified on the preliminary plat. 

(Required by Article 23-1000, BMCC, recommended by Parks 

Department and Planning Division) 

 

7. Minor changes may be made in the SIA and final documents, as requested by the 
Planning, Legal or Public Works Departments to clarify the documents and bring 
them into the standard acceptable format.  

 



   

107 

 

8. The final plat shall comply with all requirements of the City of Billings 
Subdivision Regulations, rules, regulations, policies, and resolutions of 
Yellowstone County, and the laws and Administrative Rules of the State of 
Montana. 

 

VARIANCES APPROVED 
Sidewalks: A variance to permit sidewalks on one side of the internal subdivision streets, 
where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides of 
internal subdivision streets.  The subdivider plans 5-foot wide boulevard walks along one 
side of the internal subdivision streets, except in areas where there are no lots adjacent to 
the sidewalk.  In these areas, the subdivider is planning 5-foot wide curb walks. 
 
Full, Secondary Access: A variance to permit no full secondary access, where Section 
23-406 (A) (5), BMCC, specifically addresses the requirement for secondary access to 
major subdivisions. To mitigate the impacts of no full, secondary access, the subdivider is 
providing an emergency access to this subdivision, the subdivider is constructing Pomino 
Way to the south property line of the subdivision to facilitate full future secondary access 
when the property to the south develops, and the subdivider is planning fire sprinklers in 
all residences in the subdivision. 

 

Should you have questions please contact Wyeth Friday with the Planning Division at 
247-8660 or by email at fridayw@ci.billings.mt.us. 
 
Sincerely, 
 
_____________________________ 
Ron Tussing, Mayor 
 
Pc:  Kevin Jacobsen, Morrison-Maierle, Inc. 
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ATTACHMENT F 
Public Written Comments 
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N 

AGENDA ITEM: 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Final Plat of Chalice Acres Subdivision  

DEPARTMENT: Planning and Community Services 

PRESENTED BY:      David Green, Planner I  

 
PROBLEM/ISSUE STATEMENT:  The final plat of Chalice Acres Subdivision is 
being presented to the City Council for approval.  The subject property is zoned 
Residential 6000 (R-60) and is located on the west side of Bench Boulevard across from 
the intersection of Bench Boulevard and Kingston Avenue. On June 9, 2008, the City 
Council conditionally approved the 4-lot subsequent minor plat on 3.06 acres of land for 
residential development.  There are 3 existing homes on the subject property.  The 
owners are Gene & Joy Culver and Engineering, Inc. is the agent.  
 
The City Council conditions of approval have been satisfied and the City Attorney has 
reviewed and approved the subdivision plat and the associated documents.  Upon City 
Council approval, these documents are appropriate as to form for filing with the 
Yellowstone County Clerk and Recorder. 
 
FINANCIAL IMPACT: Should the City Council approve the final plat, the subject 
property will further develop, resulting in additional tax revenues for the City. 
 
RECOMMENDATION 
Staff recommends that the City Council approve the final plat of Chalice Acres 
Subdivision. 

 

Approved By: City Administrator ____ City Attorney ____ 
 
 
ATTACHMENT 
A: Final Plat 
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ATTACHMENT A 
Final Plat  
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O1 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $1,321,575.55  have 
been audited and are presented for your approval for payment.  A complete listing of the 
claims dated  
July 14, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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O2 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Payment of Claims 

DEPARTMENT: Administration – Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:    Claims in the amount of $976,720.15  have been 
audited and are presented for your approval for payment.  A complete listing of the 
claims dated  
July 18, 2008, are on file in the Finance Department. 
 
 
RECOMMENDATION 
 
Staff recommends that Council approve Payment of Claims. 
 
 
 
 
 
 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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2 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Resolution Relating to $1,075,000 Pooled Special Improvement 

Districts Bond, Authorizing the Issuance and Calling for the Public 
Sale Thereof 

DEPARTMENT: Administration-Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  The City Council has previously approved Special 
Improvement District (SID) projects and has awarded construction contracts for SID 1378, 
SID 1379, SID 1380, and SID 1383.  The following resolution authorizes the sale of up to 
$1,075,000 in bonds for financing of the project listed below. 
 
FINANCIAL IMPACT:  
 
SID 1378-Clevenger Avenue                                                                                                                          
$235,000 
Street and storm improvements 
   
SID 1379-King Ave West 31st to Shiloh                                                                                 
$442,000                                                                                                 
Street and utility improvements  
 
SID 1380-Terra West Subdivision (Park strip along Monad)                        
$80,000 
Landscaping and irrigation improvements 
 
SID 1383-Cherry Hills Road                 
$318,000  
Water, sanitary sewer, storm drain and street improvements 
          
RECOMMENDATION 
 
Staff recommends City Council approve the attached resolution. 
 
Approved By: City Administrator ____ City Attorney  ___ 
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ATTACHMENTS 
A – Resolution 
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE 

 
I, the undersigned, being the duly qualified and acting recording officer of the City of 

Billings, Montana (the “City”), hereby certify that the attached resolution is a true copy of a 

Resolution entitled: “RESOLUTION RELATING TO POOLED SPECIAL IMPROVEMENT 

DISTRICT BONDS, SERIES 2008A (SPECIAL IMPROVEMENT DISTRICT NOS. 1378, 

1379, 1380, AND 1383), IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF 

$1,075,000; AUTHORIZING THE ISSUANCE AND CALLING FOR THE PUBLIC SALE 

THEREOF” (the “Resolution”), on file in the original records of the City in my legal custody; 

that the Resolution was duly adopted by the City Council of the City at a regular meeting on 

August 11, 2008, and that such meeting was duly held by the City Council and was attended 

throughout by a quorum, pursuant to call and notice of such meeting given as required by law; 

and that the Resolution has not as of the date hereof been amended or repealed. 

I further certify that, upon vote being taken on the Resolution at said meeting, the 

following City Council members voted in favor thereof:       

  ; voted against the same:   ; abstained from voting thereon:   

  ; or were absent:      . 

WITNESS my hand officially this ______ day of August, 2008. 

 

  
City Clerk 
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RESOLUTION NO.  _______ 
 

RESOLUTION RELATING RESOLUTION RELATING TO 
POOLED SPECIAL IMPROVEMENT DISTRICT BONDS, 
SERIES 2008A (SPECIAL IMPROVEMENT DISTRICT NOS. 
1378, 1379, 1380, AND 1383), IN THE ORIGINAL AGGREGATE 
PRINCIPAL AMOUNT OF $1,075,000; AUTHORIZING THE 
ISSUANCE AND CALLING FOR THE PUBLIC SALE THEREOF 

 
BE IT RESOLVED by the City Council (the “City Council”) of the City of Billings, Montana 

(the “City”), as follows: 
 

Section 1. Recitals. 
 

(a) This Council has duly and validly created and established in the City various special 
improvement districts, designated as (i) Special Improvement District No. 1378 (“District No. 1378”), 
(ii) District No. 1379 (“District No. 1379”), (iii) District No. 1380 (“District No. 1380”), and (iv) District 
No. 1383 (“District No. 1383”) (individually a “District” and, collectively, the “Districts”).  The Districts 
were established by the City for the purpose of financing costs of certain public improvements of special 
benefit to the properties within the Districts (the “Improvements”) and paying costs incidental thereto, 
including (i) costs associated with the sale and the security of the City’s Pooled Special Improvement 
District Bonds, Series 2008A (Special Improvement District Nos. 1378, 1379, 1380 and 1383) 
(the “Bonds”), (ii) the creation and administration of the Districts, and (iii) funding of a deposit to the 
City’s Special Improvement District Revolving Fund (the “Revolving Fund”).  The funds for the payment 
of the Bonds are to be specially assessed against the property owners in each District.  The Districts were 
established by the City pursuant to the powers granted under Montana Code Annotated, Title 7, Chapter 
12, Parts 41 and 42, as amended (the “Act”)  The total estimated costs of the Improvements, including 
such incidental costs, to be financed by the Districts is $1,075,000.  The costs of the Improvements are to 
be paid from the proceeds of the Bonds, which are to be payable primarily from special assessments to be 
levied against property in the Districts, which property will be specially benefitted by the Improvements 
in an amount not less than $1,075,000. 

 
(b) It is necessary that the Bonds be issued and sold in an aggregate principal amount of 

$1,075,000 to finance the costs of the Improvements within each of the Districts, including incidental 
costs, described in Subsection (a) of this Section 1.  The costs of the Improvements are currently 
estimated, as follows: 

 
District Number 1378  

  
Construction $170,892 
Administrative (design and 
construction) 

34,178 

Revolving Fund Deposit 11,750 
Costs of Issuance 7,605 
Finance Fees 5,875 
Bond Discount     4,700 
     Total $235,000 
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District Number 1379  

  
Construction and Administrative 
(design and construction) 

 
$374,739 

Revolving Fund Deposit 22,100 
Engineering Fee 15,470 
Costs of Issuance 9,801 
Finance Fees 11,050 
Bond Discount 8,840 
     Total $442,000 

 
District Number 1380  

  
Construction and Administrative 
(design and construction) 

 
$69,324 

Revolving Fund Deposit 3,491 
Engineering Fee 2,444 
Costs of Issuance 1,600 
Finance Fees 1,745 
Bond Discount   1,396 
     Total $80,000 

 
District Number 1383  

  
Construction and Administrative 
(design and construction 

 
$266,440 

Revolving Fund Deposit 15,900 
Engineering Fee 11,130 
Costs of Issuance 10,220 
Finance Fees 7,950 
Bond Discount    6,360 
     Total $318,000 

 
(c) The City is authorized, pursuant to Section 7-12-4193 of the Act, to issue and sell special 

improvement district bonds of more than one district in a single offering on a pooled basis upon a 
determination that such pooling is in the best interests of the Districts and the City. 

 
(d) The City is further authorized, pursuant to Section 7-12-4204(1) of the Act, to sell the 

Bonds at a price less than the principal amount thereof, but including interests thereon to the date of 
delivery, if this Council determines that such a sale is in the best interests of the Districts and the City.  

 
Section 2. Determination of Public Interest in Allowing Bond Discount and Permitting 

Pooling of Bonds.  Pursuant to the authority described in Section 1, this Council hereby determines that 
the issuance and sale of the Bonds in a pooled single offering for the following Districts in the respective 
principal amounts set forth below is in the best interest of each of the Districts and the City will facilitate 
the sale of the Bonds because the size of the issue will attract more interest in the marketplace and thus 
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help to lower interest rate on the Bonds and because as single issue will reduce the costs of issuance of the 
Bonds 

District Number Principal Amount 
1378 $235,000 
1379 442,000 
1380 80,000 
1383 318,000 

 
This Council further determines to fix the minimum price for the Bonds at $1,056,725 (98.3% of 

par), plus interest accrued, if any, thereon to the date of delivery.  Such minimum bid will enable bidders 
to bid more efficiently for the Bonds by permitting them to submit their bids based on actual market 
conditions without adjusting the interest rates thereon to provide compensation for their purchase of the 
Bonds.  This procedure will facilitate the sale of the Bonds at the lowest interest rates, which is in the best 
interests 
 

Section 3. Findings and Determination to Pledge the Revolving Fund.  This Council 
previously found it to be in the public interest and in the best interest of the City and Districts to secure 
payment of principal of and interest on the Bonds, by the Revolving Fund and authorized the City to enter 
into the undertaking and agreements authorized in the Act in respect of the Bonds, based upon the 
following factors:   

 
(a) Estimated Market Value of Parcels.  The special assessments to be levied against 

each lot, tract or parcel for the Improvements in each District, as a general matter, is less than the 
increase in estimated value of the lot, parcel, or tract as a result of the construction of the 
Improvements. 
 

(b) Diversity of Property Ownership.  Substantially all the lots, tracts or parcels in 
each District are under separate ownership. 
 

(c) Comparison of Special Assessments, Property Taxes and Market Value.  Based 
upon an analysis of the aggregate amount of the proposed assessments, any outstanding special 
assessments (whether or not delinquent), and any delinquent property taxes against each lot, 
parcel, or tract in the Districts, in comparison to the estimated market value of such lot, parcel, or 
tract after the Improvements; the City has concluded that, overall, the estimated market value of 
the lots, parcels, or tracts, exceeds the sum of special assessments, delinquent property taxes, and 
current assessments. 
 

(d) Delinquencies.  The tax delinquency rates for properties in the Districts are 
generally no greater than the delinquency rate of the City at large, and therefore, no unusual need 
for loans from the Revolving Fund are expected. 
 

(e) The Public Benefit of the Improvements.  The Improvements in each District are 
of a public nature and generally benefit to the community at large as well as provide a special 
benefit to the property owners to be assessed, and therefore, the use of the Revolving Fund to 
secure the Bonds is in the public interest.  

 
The specific findings relating to the factors mentioned in (a)-(e) above that are required by 

Section 7-12-4225 of the Act in order to pledge the Revolving Fund to the Bonds were ratified and 
confirmed in the resolutions creating Special Improvement Districts, Nos. 1378, 1379, and 1383, adopted 
by this Council pursuant to Resolution No. 07-18555 adopted on May 19, 2007, Resolution No. 07-18579 
adopted on July 23, 2007, and Resolution No. 08-18669 adopted on January 28, 2008, respectively, and 
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are hereby ratified and confirmed.  It is hereby covenanted and recited that the City has the power under 
the Act to pledge the Revolving Fund to payment of the principal of and interest on the Bonds.  The 
findings required by Section 7-12-4225 of the Act have not been previously made by this Council with 
respect to District No. 1380.  The Council will consider, at the August 25, 2008 Council meeting, the 
above factors with respect to pledging the Revolving Fund to secure payment of the Bonds allocated to 
District No. 1380.  The consideration of the pledging the Revolving Fund to the Bonds allocated to 
District No 1380 will be made by this Council after publication of a notice and a public hearing with 
respect to pledging the Revolving Fund to the Bonds allocated to District No. 1380. 

 
Section 4. Terms of the Bonds.  This Council hereby authorizes the issuance and sale of the 

Bonds in the original aggregate principal amount of $1,075,000 for the purpose of financing the 
Improvements.  The Bonds shall be dated, as originally issued, as of September 29, 2008 or such other 
date as designated by the City Administrator, and shall bear interest payable semiannually on January 1 
and July 1 of each year, commencing January 1, 2009, at a rate or rates designated by the successful 
bidder at public sale and approved by this Council.  If issued as serial bonds, the Bonds shall mature on 
July 1 in each of the following years and amounts (unless combined into one or more term bonds): 

 
Year Principal 

Amount 
Year Principal 

Amount 
       

2009  $65,000  2017  $70,000 
2010  55,000  2018  70,000 
2011  55,000  2019  80,000 
2012  60,000  2020  85,000 
2013  65,000  2021  85,000 
2014  65,000  2022  85,000 
2015  65,000  2023  100,000 
2016  70,000     

 
Bidders will have the option of combining the Bonds maturing from 2009 to and including 2018 

and from 2019 to and including 2023 into one or more terms bonds.   If any Bonds are issued as term 
bonds, such term bonds will be subject to annual mandatory sinking fund redemption on each July 1, 
concluding no later than 2023, at a redemption price equal to the principal amount of such Bonds or 
portions thereof to be redeemed with interest accrued thereon and payable on January 1 and July 1 to the 
redemption date, in installments and in the same amounts and same dates as the bonds would have 
matured if they were not included in a term bond. 
 

The Bonds shall be issued as serial or term bonds and shall be in the denomination of $5,000 each 
or any integral multiple thereof of single maturities. 
 

The Bonds shall be issuable only as fully registered bonds and shall be executed by the manual or 
facsimile signatures of the Mayor, City Administrator and the City Clerk.  The payment of principal and 
interest due on the Bonds shall be secured by the Revolving Fund. 

 
Section 5. Public Sale.  The Bonds shall be sold at a public competitive sale which is hereby 

called and shall be held on September 8, 2008.  Sealed bids for purchase of the Bonds shall be submitted 
to the Financial Services Manager of the City or shall be received by the City by electronic transmission 
through ParityTM.  Bids for the Bonds may be made in either case until 12:00 noon, M.T., on September 8, 
2008, at which time bids will be opened and tabulated by the Financial Services Manager and the City’s 
Financial Advisor, Springsted Incorporated.  At a regular meeting of this Council on September 8, 2008, 
at or after 6:30 p.m., M.T., the City will consider the bids and, if a responsive and acceptable bid is 
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received, award the sale of the Bonds.  Such revisions and amendments as are necessary to the Notice of 
Sale are hereby authorized to be made by the City Administrator in consultation with bond counsel to the 
City.  The City Clerk is hereby authorized and directed to cause notice of the sale to be published, as 
required by Sections 7-12-4204 of the Act and Montana Code Annotated, Sections 7-7-4252 and 17-5-
106, in The Billings Times, the official newspaper of the City, once each week for two (2) successive 
weeks preceding the week of the Bond sale.  The notice of sale shall be published and mailed in 
substantially the form set forth as EXHIBIT A to this resolution and this Council hereby adopts the terms 
and conditions set forth in such Notice of Sale as the terms and conditions of the sale of the Bonds. 

 
Section 6. Official Statement.  The City Administrator and other officers of the City, are 

hereby authorized and directed to prepare on behalf of the City a preliminary official statement and a final 
official statement (collectively, the “Official Statement”), to be distributed to potential purchasers of the 
Bonds.  The Official Statement will contain the terms and conditions of sale set forth in the Notice of Sale 
attached to this resolution as Exhibit A and such other information as shall be advisable and necessary to 
describe accurately (i) the City, (ii) the Districts, (iii) the Improvements, and (iv) the security for, and 
terms and conditions of, the Bonds.  The City Administrator is authorized on behalf of the City to deem 
the preliminary official statement near “final” as of its date, in accordance with Rule 15c2-12(b)(1) under 
the Securities Exchange Act of 1934 (the “Rule”). 

 
Section 7. Continuing Disclosure.  In order to permit bidders for the Bonds to comply with 

paragraph (b)(5) of the Rule 15c2-12, the City will enter into a Continuing Disclosure Undertaking for the 
benefit of the registered holders and beneficial owners from time to time of the outstanding Bonds to 
provide annual reports of specified information and notice of the occurrence of certain events, if material.  
A description of the Continuing Disclosure Undertaking will be set forth in the Official Statement for the 
Bonds.  Failure of the City to enter into a Continuing Disclosure Undertaking similar to that described in 
the Official Statement would relieve the successful bidder of its obligations to purchase the Bonds. 
 

Passed by the City Council of the City of Billings, Montana, this 11th day of August, 2008. 
 
 

  
Mayor 

 
 
Attest: ________________________________ 
 City Clerk 
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EXHIBIT A 
 

NOTICE OF BOND SALE 
 

$1,075,000 
CITY OF BILLINGS, MONTANA 

POOLED SPECIAL IMPROVEMENT DISTRICT BONDS, 
SERIES 2008A 

(SPECIAL IMPROVEMENT DISTRICT NOS. 1378, 1379, 1380, AND 1383) 
 

 
NOTICE IS HEREBY GIVEN that the City of Billings, Montana (the “City”), will sell to the 

highest and best bidder for cash, as evidenced by sealed bids, the above-referenced bonds (the “Bonds”) 
drawn against the funds of the following special improvement districts in the respective principal amounts 
set forth below: 

 
District No. Principal Amount 

1378 $235,000 
1379 442,000 
1380 80,000 
1383 318,000 

 
Sealed bids for the purchase of the Bonds will be received at the office of the City Clerk of the 

City of Billings, City Hall, 1st Floor of Park II, at 210 North 27th Street, Billings, Montana, until 
12:00 p.m., M.T., on Monday, September 8, 2008.  The bids will be opened  and tabulated and the City 
Council of the City will meet at their regular meeting at 6:30 p.m. on the same day in the Council 
Chambers, 2nd Floor of the Police Facility, 220 North 27th Street, Billings, Montana, to consider the bids 
received and to award the sale of the Bonds. 
 

Book Entry 
 

The Bonds will be issued by means of a book entry system with no physical distribution of Bonds 
made to the public.  The Bonds will be issued in fully registered form and one Bond, representing the 
aggregate principal amount of the Bonds maturing in each year, will be registered in the name of Cede & 
Co. as nominee of The Depository Trust Company (“DTC”), New York, New York, which will act as 
securities depository of the Bonds.  Individual purchases of the Bonds may be made in the principal 
amount of $5,000 or any multiple thereof of a single maturity, through book entries made on the books 
and records of DTC and its participants.  Principal and interest are payable by the registrar to DTC or its 
nominee as registered owner of the Bonds.  Transfer of principal and interest payments to participants of 
DTC will be the responsibility of DTC; transfer of principal and interest payments to beneficial owners by 
participants will be the responsibility of such participants and other nominees of beneficial owners.  The 
purchaser, as a condition of delivery of the Bonds, will be required to deposit the Bonds with DTC. 
 

Purpose and Security 
 

The Bonds will be issued for the purpose of financing the cost of construction of certain local 
improvements (the “Improvements”) within or for the benefit of Special Improvement District Nos. 1378, 
1379, 1380, and 1383 (collectively, the “Districts”), in accordance with the provisions of Montana Code 
Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended (the “Act”).  The Bonds will be special, 
limited obligations of the City and do not constitute general obligations of the City. 
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The Bonds are payable primarily from the collection of a special assessment which is a lien 

against the assessable real property within the respective Districts benefited by the Improvements to be 
undertaken therein or therefor.  The special assessments are payable in equal, semiannual installments of 
principal over a fifteen (15) year period, with unpaid principal installments of the special assessments 
bearing interest at a rate equal, from time to time, to the sum of (i) the average rate of interest borne by 
the then outstanding Bonds, plus (ii) one-half of one percent (0.50%) per annum. 
 

The Bonds are further secured by the Special Improvement District Revolving Fund of the City 
(the “Revolving Fund”).  The City will agree to make a loan from the Revolving Fund to the debt service 
fund (and the accounts therein) established for the Districts to make good any deficiency then existing in 
the principal and interest subaccounts therein and to provide funds for the Revolving Fund by levying a 
tax or making a loan from the City’s general fund to the extent and for the period authorized by law. 
 

Date and Type 
 

The Bonds will be dated, as originally issued, as of September 29, 2008, or such other date as 
determined by the City Administrator, and will be issued as negotiable investment securities in registered 
form as to both principal and interest. 
 

Maturities and Form 
 

The Bonds shall mature, subject to redemption, on July 1 in the following years and amounts 
(unless combined into one or more term bonds): 
 

 
Year Principal 

Amount 
Year Principal 

Amount 
       

2009  $65,000  2017  $70,000 
2010  55,000  2018  70,000 
2011  55,000  2019  80,000 
2012  60,000  2020  85,000 
2013  65,000  2021  85,000 
2014  65,000  2022  85,000 
2015  65,000  2023  100,000 
2016  70,000     

 
Bidders will have the option of combining the Bonds maturing from and after 2009 to and 

including 2018 and from and after 2019 to and including 2023 into one or more terms bonds.  If any 
Bonds are issued as term bonds, such term bonds will be subject to annual mandatory sinking fund 
redemption on each July 1, concluding no later than 2023, at a redemption price equal to the principal 
amount of such Bonds or portions thereof to be redeemed with interest accrued thereon and payable on 
January 1 and July 1 to the redemption date, in installments and in the same amounts and same dates as 
the bonds would have matured if they were not included in a term bond. 
 

The Bonds shall be issued as serial or term bonds and shall be in minimum denominations of 
$5,000 each or any integral multiple thereof of single maturities. 
 

Redemption 
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Mandatory Redemption.  If on any interest payment date there will be a balance in the debt 
service fund  after payment of the principal and interest due on all Bonds drawn against it, either from the 
prepayment of special assessments levied in the District or from the transfer of surplus money from the 
construction account to the debt service fund, outstanding Bonds, or portions thereof, in an amount which, 
together with the interest thereon to the interest payment date, will equal the amount of such funds on 
deposit in the debt service fund on that date are subject to mandatory redemption on that interest payment 
date.  The redemption price shall equal the amount of the principal amount of the Bonds to be redeemed, 
plus interest accrued to the date of redemption. 
 
 If the successful bidder for the Bonds selects to combine two or more maturities into term bonds, 
then the Bonds combined into a term bond shall be subject to mandatory sinking fund redemption at a 
redemption price equal to the principal amount of the Bonds to be redeemed, plus interest accrued to the 
date of redemption. 
 

Optional Redemption.  The Bonds are subject to redemption, in whole or in part, at the option of 
the City from sources of funds available therefor other than those described under “Mandatory 
Redemption” on any interest payment date; provided, however, the Bonds shall not be called for 
redemption before July 1, 2018, from the proceeds of refunding special improvement district bonds or 
warrants.  The redemption price shall the principal amount of the Bonds to be redeemed plus interest 
accrued t the date of redemption. 
 

Selection of Bonds for Redemption.  If less than all of the Bonds are to be redeemed, Bonds shall 
be redeemed in order of the stated maturities thereof.  If less than all Bonds of a stated maturity are to be 
redeemed, the Bonds of such maturity shall be selected for redemption in $5,000 principal amounts 
selected by the Registrar by lot or other manner it deems fair. 
 

Interest Payment Dates, Interest Rates 
 

Interest on the Bonds will be payable each January 1 and July 1, commencing January 1, 2009, to 
the registered owners of the Bonds as such appear in the bond register as of the close of business on the 
15th day (whether or not a business day) of the immediately preceding month.  All Bonds of the same 
stated maturity must bear interest from the date of original issue until paid at a single, uniform rate.  The 
rate must be expressed in an integral multiple of 1/8 or 5/100 of 1%.  No supplemental or “B” coupons or 
additional interest certificates are permitted.  Interest will be calculated for the Bonds on the basis of a 
360-day year consisting of twelve 30-day months. 
 

Bond Registrar, Transfer Agent and Paying Agent 
 

The City will designate and contract with U.S. Bank National Association, Seattle, Washington, 
to act as bond registrar, transfer agent and paying agent (the “Registrar”) for the Bonds.  The bond 
register will be kept, transfers of ownership will be effected and principal of and interest on the Bonds 
will be paid by the Registrar.  The City will pay the charges of the Registrar for such services.  The City 
reserves the right to remove the Registrar and to appoint a suitable successor. 
 

Delivery 
 

Within thirty (30) days after the sale, the City will deliver to the Registrar the printed Bonds 
ready for completion and authentication.  The original purchaser of the Bonds must notify the Registrar, 
at least five (5) business days before issuance of the Bonds, of the persons in whose names the Bonds will 
be initially registered and the authorized denominations of the Bonds to be originally issued.  If 
notification is not received by that date, the Bonds will be registered in the name of the original purchaser 
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and, if serial bonds, will be issued in denominations corresponding to the principal maturities of the 
Bonds.  On the day of closing, the City will furnish to the purchaser the opinion of Bond Counsel 
hereinafter described, an arbitrage certification and a certificate stating that no litigation in any manner 
questioning the validity of the Bonds is then pending or, to the knowledge of officers of the City, 
threatened.  Payment for the Bonds must be received by the City in immediately available funds at its 
designated depository on the day of closing.   

 
Within 48 hours after the ratification of the award of the Bonds, the winning bidder will be 

required to notify the City and its Financial Advisor in writing of (1) the initial offering price of the 
Bonds to the public (excluding bond brokers and other intermediaries) at which a substantial portion 
(10%) of each maturity of the Bonds have been or are expected to be sold, (2) the initial offering yield to 
maturity for each maturity of the Bonds and (3) the selling compensation and the identity of the 
underwriter(s) necessary to complete the Official Statement. 

 
In addition, prior to delivery of the Bonds, the winning bidder will be required to complete, 

execute, and deliver to the City a certificate in form and substance required by Bond Counsel with respect 
to the public offering price and yield of the Bonds and the total compensation received and profit realized 
by the winning bidder in connection with the purchase and sale of the Bonds.  By submitting its bid, each 
bidder agrees to complete, execute and deliver such certificate prior to the delivery of the Bonds if its 
bid is accepted. It will be the responsibility of the winning bidder to institute such syndicate reporting 
requirements, to make such investigation, and otherwise to ascertain the facts necessary to enable it to 
make such certification with reasonable certainty.  Any questions concerning such certification should be 
directed to Bond Counsel. 
 

Not Qualified Tax-Exempt Obligations 
 

The Bonds will not be designated by the City as “qualified tax-exempt obligations” within the 
meaning of Section 265(b)(3) of the Internal Revenue Code of 1986, as amended (the “Code.”). 
 

Legal Opinion 
 

An opinion as to the validity of the Bonds and the exclusion of the interest thereon from gross 
income for federal income tax purposes and Montana individual income tax purposes will be furnished by 
Kennedy & Graven, Chartered, P.C., of Minneapolis and Saint Paul, Minnesota, as Bond Counsel, at the 
expense of the Purchaser.  The legal opinion will be provided at closing.  The legal opinion will state that 
the Bonds are valid and binding special, limited obligations of the City enforceable in accordance with 
their terms, except to the extent to which enforceability thereof may be limited by the exercise of judicial 
discretion or by state or federal laws relating to bankruptcy, reorganization, moratorium or creditors’ 
rights. 
 

Type of Bid and Good Faith Deposit 
 

Sealed or electronic bids for not less than $1,056,725 (98.3% of par) and accrued interest, if any, 
on the principal sum of $1,075,000 must be mailed or delivered to the undersigned and must be received 
at the office of the City Clerk prior to the time stated above.  Bidders must bid for all or none of the 
Bonds.  Each bid must be unconditional.   
 
 Bids for the Bonds may be transmitted electronically through ParityTM

, in accordance with these 
terms and conditions.  Unless submitting a printed bid , a prospective bidder must electronically submit a 
bid for the Bonds via PARITYTM.  Bids may be submitted electronically via PARITYTM in accordance 
with this Notice of Bond Sale, until 12:00 p.m. M.T. but no bid will be received after the time for 
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receiving bids specified above.  To the extent any instructions or directions set forth in PARITYTM 
conflict with this Notice of Bond Sale, the terms of this Notice of Bond Sale shall control.  For further 
information about PARITYTM, potential bidders may contact the Financial Advisor at Springsted 
Incorporated 380 Jackson Street, Suite 300, St. Paul, Minnesota 55101-2887, Telephone (651) 223-3000 
or i-Deal LLC at 1359 Broadway, 2nd Floor, New York, New York 10018, Telephone (212) 849-5021. 
 

Except for a bid by or on behalf of the Board of Investments of the State of Montana, a good faith 
deposit (the “Deposit”) in the form of money, cashier’s check, certified check, bank money order, or bank 
draft drawn and issued by a federally chartered or state chartered bank insured by the federal deposit 
insurance corporation or a financial surety bond in the sum of $10,750 payable to the order of the City is 
required for a bid to be considered.  If money, cashier’s check, certified check, bank money order, or bank 
draft is used, it must accompany the bid and be delivered to the City Clerk.  If a financial surety bond is 
used, it must be from an insurance company licensed and qualified to issue such a bond in the State of 
Montana and such bond must be submitted to the City Administrator prior to the opening of the bids.  The 
financial surety bond must identify each bidder whose Deposit is guaranteed by such financial surety 
bond.  If the Bonds are awarded to a bidder utilizing a financial surety bond, then that purchaser is 
required to submit its Deposit to the City in the form of a cashier’s check (or wire transfer such amount as 
instructed by the City) not later than 1:00 p.m., M.T., on the next business day following the award.  If 
such Deposit is not received by that time, the financial surety bond may be drawn by the City to satisfy 
the Deposit requirement.  No interest on the Deposit will accrue to the purchaser.  The Deposit will be 
applied to the purchase price of the Bonds.  In the event the purchaser fails to honor its accepted bid, the 
Deposit will be retained by the City as liquidated damages.  The Deposit of the unsuccessful bidders will 
be returned immediately on award of the Bonds to the purchaser or after rejection of all bids.  Instructions 
for wiring the Deposit may be obtained from the Debt/Investment Coordinator, Teri Walker, 210 North 
27th Street, Billings, Montana  59101, telephone (406) 657-8363. 
 

The City reserves the right to postpone the date and time established for the receipt of bids.  If any 
date and time fixed for the receipt of bids and the sale of the Bonds is postponed, an alternative sale date 
and time will be announced at least one business day prior to such alternative sale date. On any such 
alternative sale date and time, any bidder may submit bids electronically as described above for the 
purchase of the Bonds in conformity in all respects with the provision of this Notice of Bond Sale, 
except for the date and time of sale. 
 
 

Award 
 

The bid authorizing the lowest true interest cost (TIC) for the Bonds, will be deemed the most 
favorable.  The TIC is the effective cost of the Bonds based on Bond proceeds received at closing 
calculated from the dated date of the Bonds.  In the event that two or more bids state the lowest true 
interest cost, the sale of the Bonds will be awarded by lot.  No oral bids will be considered.  The City 
Council will consider sealed bids.  The City reserves the rights to reject any and all bids, to waive 
informalities in any bid and to adjourn the sale. 
 

CUSIP Numbers 
 

The City will assume no fee or obligation for the assignment or printing of CUSIP numbers on 
the Bonds or for the correctness of any numbers printed thereon, but will permit such numbers to be 
assigned and printed at the expense of the original purchaser, if the original purchaser waives any delay in 
delivery occasioned thereby. 
 

Official Statement 
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The City will prepare an Official Statement relating to the Bonds which the City will deem to be 

final as of its date.  The City will deliver, at closing, a certificate executed by the Mayor, City 
Administrator and City Clerk to the effect that, to the best of their knowledge, as of the date of closing, 
the information contained in the Official Statement, including any supplement thereto, does not contain 
any untrue statement of a material fact or omit to state a material fact necessary to make the statements 
therein, in light of the circumstances in which they are made, not misleading; provided that no comment 
will be made with respect to any information provided by the successful bidder for inclusion in any 
supplement to the Official Statement. 

 
The Notice of Bond Sale and the Preliminary Official Statement may be viewed and downloaded 

at www.springsted.com or a physical copy may be obtained by contacting the City. 
 

By submitting a bid for the Bonds, the successful bidder agrees: (1) to disseminate to all members 
of the underwriting syndicate copies of the Official Statement, including any supplements prepared by the 
City, (2) to file promptly a copy of the Official Statement, including any supplement prepared by the City, 
with a nationally recognized municipal securities repository, and (3) to take any and all other actions 
necessary to comply with applicable rules of the Securities and Exchange Commission and the Municipal 
Securities Rulemaking Board governing the offering, sale and delivery of the Bonds to ultimate 
purchasers. 
 

Within seven (7) business days after the sale of the Bonds the City will furnish to the successful 
bidder, without charge, seventy-five (75) copies of the final Official Statement relating to the Bonds.  The 
successful bidder must notify the City Administrator in writing within five (5) business days after the 
award of sale of the Bonds if it requires additional copies of the Official Statement.  The cost of additional 
copies of the Official Statement shall be paid by the successful bidder. 
 

Continuing Disclosure 
 

In order to permit bidders for the Bonds to comply with paragraph (b)(5) of the Rule 15c2-12, the 
City will enter into a Continuing Disclosure Undertaking for the benefit of the registered holders and 
beneficial owners from time to time of the outstanding Bonds to provide annual reports of specified 
information and notice of the occurrence of certain events, if material.  A copy of the proposed 
Continuing Disclosure Undertaking will be set forth in the Official Statement for the Bonds.  Failure of 
the City to enter into a Continuing Disclosure Undertaking similar to that described in the Official 
Statement would relieve the successful bidder of its obligations to purchase the Bonds.   

 
Information for bidders and bidding forms may be obtained from the City’s Financial Service 

Manager, Patrick Weber, 210 North 27th Street, Billings, Montana  59101, telephone (406) 657-8209. 
 

Dated: August 11, 2008 
 

BY ORDER OF THE CITY COUNCIL 
OF THE CITY OF BILLINGS, MONTANA 

 
    /s/  Cari Martin  
City Clerk 

Publish: August 14, 2008 
 August 21, 2008 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Resolution Relating to $230,000 Pooled Sidewalk Bonds, Authorizing the 

Issuance and Calling for the Public Sale Thereof 

DEPARTMENT: Administration-Finance Division 

PRESENTED BY: Patrick M. Weber, Financial Services Manager 

 
PROBLEM/ISSUE STATEMENT:  The City Council has previously approved these sidewalk 
projects and has awarded construction contracts for WO 04-12, and WO 06-18. The following 
resolution authorizes the sale of $230,000 in bonds for financing of the projects listed below.    
 
FINANCIAL IMPACT:  
WO 04-12                                $13,300  
 Alkali Creek improvements 
WO 06-18                   $216,700
 Broadwater Avenue Subdivision Phase V improvements          
                 
 
RECOMMENDATION 
 
Staff recommends City Council approve the attached resolution. 
 
Approved By: City Administrator ____ City Attorney  ___ 
 
 
ATTACHMENTS 
A - Resolution  
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE 

I, the undersigned, being the duly qualified and acting recording officer of the City of Billings, 

Montana (the “City”), hereby certify that the attached resolution is a true copy of a Resolution entitled:  

“RESOLUTION RELATING TO $230,000 POOLED SPECIAL SIDEWALK, CURB, GUTTER AND 

ALLEY APPROACH BONDS, SERIES 2008; AUTHORIZING THE ISSUANCE AND CALLING 

FOR THE PUBLIC SALE THEREOF” (the “Resolution”), on file in the original records of the City in 

my legal custody; that the Resolution was duly adopted by the City Council of the City at a meeting on 

August 11, 2008, and that the meeting was duly held by the City Council and was attended throughout 

by a quorum, pursuant to call and notice of such meeting given as required by law; and that the 

Resolution has not as of the date hereof been amended or repealed. 

I further certify that, upon vote being taken on the Resolution at said meeting, the 

following Council Members voted in favor thereof:                                                                        , 

                                                                                                                                                          ; 

voted against the same:                                                                                ; abstained from voting 

thereon:                                                        ; or were absent:                                                           . 

WITNESS my hand and seal officially this          day of August, 2008. 

 

(SEAL)                                                                         
                  City Clerk 
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RESOLUTION NO. ________ 

RESOLUTION RELATING TO $230,000 POOLED SPECIAL 
SIDEWALK, CURB, GUTTER AND ALLEY APPROACH BONDS, 
SERIES 2008; AUTHORIZING THE ISSUANCE AND CALLING FOR 
THE PUBLIC SALE THEREOF 

BE IT RESOLVED by the City Council (the “Council”) of the City of Billings, 
Montana (the “City”), as follows: 

Section 1.  Recitals. 

(a)  This Council has duly and validly created and established in the City under 
Montana Code Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended (the “Act”), special 
improvement projects, designated as the W.O. 04-12, Alkali Creek Road Sidewalk Project (the 
“Alkali Creek Road Sidewalk Improvements”), and the W.O. 06-18 Broadwater Subdivision – 
Phase V Improvements (the “Broadwater Subdivision - Phase V Improvements”) (together, the 
“Projects”), for the purpose of financing costs of certain public improvements of special benefit 
to the properties within the Projects (the “Improvements”) and paying costs incidental thereto, 
including costs associated with the sale and the security of special sidewalk, curb, gutter and 
alley approach bonds of the City drawn on the Projects (the “Bonds”), the creation and 
administration of the Projects and the funding of a deposit to the City’s Special Improvement 
Project Revolving Fund (the “Revolving Fund”).  The total estimated costs of the Improvements, 
including such incidental costs, is $230,000.  The costs of the Improvements will be paid from 
the proceeds of the Bonds, which are to be payable primarily from special assessments to be 
levied against property in each of the Project areas, which property will be specially benefited by 
the Improvements in an amount not less than $230,000. 

(b)  The costs of the Improvements are currently estimated, as follows: 

 
Alkali Creek Road 

Sidewalk Improvements 
Broadwater Subdivision 
- Phase V Improvements 

Construction $10,137.00 $170,785.79
Engineering & Administration 1,750.00 27,625.00
Revolving Fund Deposit 700.00 11,050.00
Bond Discount 280.00 4,420.00
Costs of Issuance 433.00 2,819.21

Total $13,300.00 $216,700.00
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(c)  It is necessary that Bonds be issued and sold in an aggregate principal amount 
of $230,000 to finance the costs of the  Improvements within each of the Project areas, including 
incidental costs, described in Subsection (a).  

(d)  The City is authorized pursuant to Montana Code Annotated, Section 
7-12-4193, to issue and sell special improvement district bonds of more than one district in a 
single offering on a pooled basis upon a determination that such pooling is in the best interests of 
the Projects and the City. 

(e)  The City is further authorized by Montana Code Annotated, Section 
7-12-4204(1) to sell the Bonds at a price less than the principal amount thereof, but including 
interest thereon to the date of delivery, if this Council determines that such sale is in the best 
interests of the Projects and the City. 

Section 2.  Determinations of Public Interest in Allowing Bond Discount and 
Permitting Pooling of Bonds.  Pursuant to the authority described in Section 1, this Council 
hereby determines that the issuance and sale of the Bonds in a pooled single offering for the 
following Projects in the respective principal amounts set forth below: 

Project            Principal Amount  

Alkali Creek Road Sidewalk Improvements    $13,300.00  
  Broadwater Subdivision - Phase V Improvements   $216,700.00  
 
  is in the best interest of each of the Projects and the City and will facilitate the 
sale of the Bonds because the size of the issue will attract more interest in the marketplace and 
thus help to lower interest rates on the Bonds and because a single issue will reduce the costs of 
issuance.  This Council further determines to fix the minimum price for the Bonds at $225,400 
(98.0% of par), plus interest accrued thereon to the date of delivery.  Such minimum bid will 
enable bidders to bid more efficiently for the Bonds by permitting them to submit their bids 
based on actual market conditions without adjusting the interest rates thereon to provide 
compensation for their purchase of the Bonds.  This procedure will facilitate the sale of the 
Bonds at the lowest interest rates, which is in the best interests of each of the Projects and the 
City. 

Section 3.  Findings and Determination To Pledge the Revolving Fund.  In the 
Resolutions of Intention To Order in the Programs for the Alkali Creek Road Sidewalk 
Improvements and the Broadwater Subdivision - Phase V Improvements, adopted on March 14, 
2005 and March 26, 2007, respectively, this Council found it to be in the public interest, and in 
the best interest of the City and the Projects, to secure payment of principal of and interest on the 
Bonds by the Revolving Fund and authorized the City to enter into the undertakings and 
agreements authorized in the Act in respect of the Bonds, based on the factors required to be 
considered under Section 7-12-4225(4) of the Act.  Those findings and determinations were 
ratified and confirmed in the resolutions ordering the programs adopted by this Council on April 
11, 2005 and April 23, 2007, respectively, and are hereby ratified and confirmed.  It is hereby 
covenanted and recited that the City has the power under the Act to pledge the Revolving Fund 
to payment of the principal of and interest on the Bonds. 
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Section 4.  Terms of the Bonds.  This Council hereby authorizes the issuance and 
sale of Pooled Special Sidewalk, Curb, Gutter and Alley Approach Bonds, Series 2008 of the 
City in the aggregate principal amount of $230,000 (the “Bonds”) for the purpose of financing 
the Improvements.  The Bonds shall be dated, as originally issued, as of September 1, 2008, and 
shall bear interest payable semiannually on January 1 and July 1 of each year, commencing 
January 1, 2009, at a rate or rates designated by the successful bidder at public sale and approved 
by this Council.  If issued as serial bonds, the Bonds shall mature on July 1 in each of the 
following years and amounts: 

Year Amount  Year Amount 
     

2009 $10,000  2015 $20,000 
2010 20,000  2016 20,000 
2011 20,000  2017 20,000 
2012 20,000  2018 20,000 
2013 20,000  2019 20,000 
2014 20,000  2020 20,000 

 
If issued as amortization bonds, the Bonds will be issued as a single bond or divided 

into several bonds, as the Council may determine at the time of the sale, and the principal of and 
interest on the Bonds shall be payable semiannually in equal payments on each January 1 and 
July 1, commencing January 1, 2009, and concluding July 1, 2020, unless the Bonds are earlier 
redeemed.  Serial bonds shall be in the denomination of $5,000 each or any integral multiple 
thereof of single maturities. 

The Bonds shall be issuable only as fully registered bonds and shall be executed by 
the manual or facsimile signatures of the Mayor, Financial Services Manager and the City Clerk.  
The Bonds shall be secured by the Revolving Fund. 

Section 5.  Public Sale.  The Bonds shall be sold at a public competitive sale, the 
sealed bids for which shall be submitted to the Financial Services Manager or bids for the 
purchase of the Bonds shall be received by the City by electronic transmission through Parity™,  
in either case until 12:00 noon, M.T. on August 25, 2008, at which time bids will be opened and 
tabulated by the Financial Services Manager.  At a regular meeting of this Council on August 25, 
2008, at 6:30 p.m., M.T, the City will consider the bids and, if a responsive and acceptable bid is 
received, award the sale of the Bonds.  Award of sale will be made to the bidder with the lowest 
true interest cost (“TIC”) by the Council.  The City will receive sealed bids or bids transmitted 
electronically through Parity™ for the Bonds and the Bonds will be sold in accordance with the 
Official Terms and Conditions attached hereto as Exhibit A (which is hereby incorporated and 
made a part hereof).  The City Clerk is authorized and directed to cause notice of the sale to be 
published, as required by Montana Code Annotated, Sections 7-12-4204, 7-7-4252 and 17-5-106, 
in The Billings Times once each week for two successive weeks preceding the week which 
contains the date of sale.  The notice of sale shall be published and mailed in substantially the 
form set forth as Exhibit A to this resolution and this Council hereby adopts the terms and 
conditions set forth in such notice of sale as the terms and conditions of the sale of the Bonds. 
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Section 6.  Informational Materials.  The Financial Services Manager and other 
officers of the City are hereby authorized and directed to prepare and distribute on behalf of the 
City an Offering Circular or summary of the transaction, to the extent deemed necessary or 
appropriate. 

Passed by the City Council of the City of Billings, Montana, this 11th day of August, 
2008. 

                                                                             
                      Mayor 

Attest:                                       
  City Clerk
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EXHIBIT A 

TERMS AND CONDITIONS OF BOND SALE 

$230,000 Pooled Special Sidewalk, Curb, Gutter and  
Alley Approach Bonds, Series 2008 

(Alkali Creek Road Sidewalk Improvements and 
Broadwater Subdivision - Phase V Improvements)  

CITY OF BILLINGS, MONTANA 

NOTICE IS HEREBY GIVEN that the City of Billings, Montana (the “City”), 
will sell to the highest and best bidder for cash or bids transmitted electronically through 
Parity™, as evidenced by sealed bids, the above-described Bonds drawn against the funds of the 
following special improvement Projects in the respective principal amounts set forth below: 

Project      Principal Amount  

Alkali Creek Road Sidewalk Improvements   $13,300.00  
  Broadwater Subdivision - Phase V Improvements   $216,700.00  

Sealed bids for the purchase of the Bonds will be received in the City Clerk’s 
office, 1st Floor of Park III, at 210 North 27th Street, Billings, Montana, or bids for the purchase 
of the Bonds will be received by the City by electronic transmission through Parity™, in either 
case until 12:00 noon, M.T., on Monday, August 25, 2008, at which time the bids will be opened 
or accessed and tabulated.  The City Council of the City will meet at their regular meeting at 
6:30 p.m., M.T., on the same day in the Council Chambers, 2nd Floor of the Police Facility, 220 
North 27th Street, Billings, Montana, to consider the bids and to award the sale of the Bonds. 

Bids may be submitted by facsimile to the City Clerk at (406) 657-8390 until 
12:00 noon, M.T., on August 25, 2008. 

Purpose and Security 

The Bonds will be issued for the purpose of financing the cost of construction of 
certain local improvements (the “Improvements”) within or for the benefit of the W.O. 04-12, 
Alkali Creek Road Sidewalk Project and the W.O. 06-18 Broadwater Subdivision – Phase V 
Improvements (together, the “Projects”), in accordance with the provisions of Montana Code 
Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended.  The Bonds will be special, limited 
obligations of the City and do not constitute general obligations of the City. 

The Bonds are payable primarily from the collection of a special assessment 
which is a lien against the assessable real property within the respective Projects benefited by the 
Improvements to be undertaken therein or therefor.  The special assessments are payable in 
equal, semiannual installments over a 12-year term, with unpaid installments of the special 
assessments bearing interest at a rate equal, from time to time, to the sum of (i) the average rate 
of interest borne by the then outstanding Bonds, plus (ii) one-half of one percent (0.50%) per 
annum.  The Bonds are further secured by the Special Improvement Project Revolving Fund of 
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the City (the “Revolving Fund”).  The City will agree to make a loan from the 
Revolving Fund to the Sinking Fund established for the Projects to make good any deficiency 
then existing in the principal and interest subaccounts therein and to provide funds for the 
Revolving Fund by levying a tax or making a loan from the City’s general fund to the extent 
authorized by law. 

Date and Type 

The Bonds will be dated, as originally issued, as of September 1, 2008, and will 
be issued as negotiable investment securities in registered form as to both principal and interest. 

Maturities and Redemption 

If issued as serial bonds, the Bonds shall mature, subject to redemption, on July 1 
in the following years and amounts: 

Year Amount  Year Amount 
     

2009 $10,000  2015 $20,000 
2010 20,000  2016 20,000 
2011 20,000  2017 20,000 
2012 20,000  2018 20,000 
2013 20,000  2019 20,000 
2014 20,000  2020 20,000 

 
If issued as amortization bonds, the Bonds will be issued as a single bond or 

divided into several bonds, as the Council may determine, and the principal of the Bonds shall be 
payable semiannually on each January 1 and July 1, commencing January 1, 2009, and 
continuing through July 1, 2020, subject to prior redemption.  Serial bonds shall be in the 
denomination of $5,000 each or any integral multiple thereof of single maturities. 

The Bonds shall be issuable only as fully registered bonds and shall be executed 
by the manual or facsimile signatures of the Mayor, Financial Services Manager and the City 
Clerk. 

Redemption 

Mandatory Redemption.  If on any interest payment date there will be a balance in 
the Sinking Fund after payment of the principal and interest due on all Bonds drawn against it, 
either from the prepayment of special assessments levied in the Projects or from the transfer of 
surplus money from the Construction Subaccount to the Principal Subaccount, outstanding 
Bonds, or portions thereof, in an amount which, together with the interest thereon to the interest 
payment date, will equal the amount of such funds on deposit in the Sinking Fund on that date 
are subject to mandatory redemption on that interest payment date.  The redemption price shall 
equal the amount of the principal amount of the Bonds to be redeemed plus interest accrued to 
the date of redemption. 
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Optional Redemption.   The Bonds are subject to redemption, in whole or in part, 
at the option of the City from sources of funds available therefor other than those described 
under “Mandatory Redemption” on any interest payment date; provided, however, the Bonds 
shall not be called for redemption before July 1, 2013, from the proceeds of refunding special 
improvement district bonds or warrants.  The redemption price shall equal the principal amount 
of the Bonds to be redeemed plus interest accrued to the date of redemption. 

Selection of Bonds for Redemption.  If less than all of the Bonds are to be 
redeemed, Bonds shall be redeemed in order of the stated maturities thereof.  If less than all 
Bonds of a stated maturity are to be redeemed, the Bonds of such maturity shall be selected for 
redemption in $5,000 principal amounts selected by the Registrar by lot or other manner it deems 
fair. 

Interest Payment Dates, Rates 

Interest will be payable each January 1 and July 1, commencing January 1, 2009, 
to the registered owners of the Bonds as such appear in the bond register as of the close of 
business on the 15th day (whether or not a business day) of the immediately preceding month.  
All Bonds of the same stated maturity must bear interest from date of original issue until paid at 
a single, uniform rate.  Each rate must be expressed in an integral multiple of 1/8 or 5/100 of 1% 
and shall be bid in level or ascending rates.  No supplemental or “B” coupons or additional 
interest certificates are permitted.  Interest will be calculated on the basis of a 360-day year 
consisting of twelve 30-day months. 

Bond Registrar, Transfer Agent 
and Paying Agent 

The City may select a, or may act as, bond registrar, transfer agent and paying 
agent (the “Registrar”) in connection with the Bonds.  The bond register will be kept, transfers of 
ownership will be effected and principal of and interest on the Bonds will be paid by the 
Registrar.  The City will pay the charges of the Registrar for such services.  The City reserves the 
right to remove the Registrar and to appoint a suitable bank or trust company as successor. 

Delivery 

Within 15 days after the sale, the City will deliver to the Registrar the printed 
Bonds ready for completion and authentication.  The original purchaser of the Bonds must notify 
the Registrar, at least five business days before issuance of the Bonds, of the persons in whose 
names the Bonds will be initially registered and the authorized denominations of the Bonds to be 
originally issued.  If notification is not received by that date, the Bonds will be registered in the 
name of the original purchaser and, if serial bonds, will be issued in denominations 
corresponding to the principal maturities of the Bonds.  On the day of closing, the City will 
furnish to the purchaser the opinion of bond counsel hereinafter described, an arbitrage 
certification and a certificate verifying that no litigation in any manner questioning the validity of 
the Bonds is then pending or, to the knowledge of officers of the City, threatened.  Payment for 
the Bonds must be received by the City in immediately available funds at its designated 
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depositary on the day of closing.  As a condition of delivery, the purchaser must certify to the 
City in writing the initial reoffering prices of the Bonds. 

Legal Opinion 

An opinion as to the validity of the Bonds and the exclusion from gross income 
for federal income tax purposes and Montana individual income tax purposes of the interest 
thereon will be furnished by Dorsey & Whitney LLP, of Missoula, Montana, and Minneapolis, 
Minnesota, as Bond Counsel.  The legal opinion will be provided at closing.  The legal opinion 
will state that the Bonds are valid and binding special obligations of the City enforceable in 
accordance with their terms, except to the extent to which enforceability thereof may be limited 
by the exercise of judicial discretion or by state or federal laws relating to bankruptcy, 
reorganization, moratorium or creditors’ rights; however, Dorsey & Whitney LLP will not 
express an opinion as to the enforceability of the agreement of the City to make loans or 
advances from the Revolving Fund to the Sinking Fund as may be required to pay principal and 
interest on the Bonds. 

Type of Bid and Good Faith Deposit 

Bids transmitted electronically through Parity™ or sealed bids for not less than 
$225,400 (98.0% of par) and accrued interest on the principal sum of $230,000 must be mailed 
or delivered to the undersigned and must be received at the office of the City Clerk prior to the 
time stated above.  Bidders must bid for all or none of the Bonds.  Each bid must be 
unconditional. Bids may be transmitted electronically through Parity™ in accordance with these 
terms and conditions. 

Except for a bid by or on behalf of the Board of Investments of the State of 
Montana, a good faith deposit (the “Deposit”) in the form of money, cashier’s check, certified 
check, bank money order, or bank draft drawn and issued by a federally chartered or state 
chartered bank insured by the federal deposit insurance corporation or a financial surety bond in 
the sum of $4,600 payable to the order of the City is required for a bid to be considered.  If 
money, cashier’s check, certified check, bank money order, or bank draft is used, it must 
accompany the bid and be delivered to the Financial Services Manager.  If a financial surety 
bond is used, it must be from an insurance company licensed and qualified to issue such a bond 
in the State of Montana and such bond must be submitted to the Financial Services Manager 
prior to the opening of the bids.  The financial surety bond must identify each bidder whose 
Deposit is guaranteed by such financial surety bond.  If the Bonds are awarded to a bidder 
utilizing a financial surety bond, then that purchaser is required to submit its Deposit to the City 
in the form of a cashier’s check (or wire transfer such amount as instructed by the City) not later 
than 1:00 P.M., M.T., on the next business day following the award.  If such Deposit is not 
received by that time, the financial surety bond may be drawn by the City to satisfy the Deposit 
requirement.  No interest on the Deposit will accrue to the purchaser.  The Deposit will be 
applied to the purchase price of the Bonds.  In the event the purchaser fails to honor its accepted 
bid, the Deposit will be retained by the City as liquidated damages.  The Deposit of the 
unsuccessful bidders will be returned immediately on award of the Bonds to the purchaser or 
after rejection of all bids.  Instructions for wiring the Deposit may be obtained from the City’s 
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Financial Services Manager, Pat Weber, 210 North 27th Street, Billings, Montana 59101, 
telephone (406) 657-8209. 

Award 

The bid authorizing the lowest net interest cost (total interest on all Bonds from 
September 1, 2008, to their maturities, less any premium or plus any discount) will be deemed 
the most favorable.  In the event that two or more bids state the lowest net interest cost, the sale 
of the Bonds will be awarded by lot.  No oral bid will be considered.  The Council will consider 
sealed bids or bids transmitted electronically through the Parity™ system.  The City reserves the 
rights to reject any and all bids, to waive informalities in any bid and to adjourn the sale. 

Electronic Transmission 

To the extent any instructions or directions set forth in ParityTM conflict with this 
Terms and Conditions of Sale, the terms of this Terms and Conditions of Sale shall control.  For 
further information about ParityTM, potential bidders may contact ParityTM at (212) 849-5021.  In 
the event of a malfunction in the electronic bidding process, bidders may submit their bids by 
sealed bid including facsimile transmission to the City Clerk, Cari Martin, at facsimile number 
(406) 657-8390 (phone (406) 657-8210).  

Informational Materials.   

 The Financial Services Manager and other officers of the City will prepare and 
distribute on behalf of the City an Offering Circular or summary of the transaction, to the extent 
deemed necessary or appropriate. 

CUSIP Numbers 

The City will assume no fee or obligation for the assignment or printing of CUSIP 
numbers on the Bonds or for the correctness of any numbers printed thereon, but will permit 
such numbers to be assigned and printed at the expense of the purchaser, if the original purchaser 
waives any delay in delivery occasioned thereby. 

Dated: August 11, 2008. 

BY ORDER OF THE CITY COUNCIL 

                                                                      
City Clerk 
City of Billings, Montana 
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EXHIBIT B 

NOTICE OF BOND SALE 

$230,000 Pooled Special Sidewalk, Curb, Gutter and  
Alley Approach Bonds, Series 2008 

CITY OF BILLINGS, MONTANA 

NOTICE IS HEREBY GIVEN that the City Council (the “Council”) of the City of Billings, 
Montana (the “City”), will receive sealed bids for the purchase of $230,000 Pooled Special Sidewalk, 
Curb, Gutter and Alley Approach Bonds, Series 2008 (the “Bonds”) in the City Clerk’s office, 1st Floor of 
Park III, at 210 North 27th Street, Billings, Montana, or bids transmitted electronically through Parity™ 
until 12:00 noon, M.T., on August 25, 2008, at which time the bids will be opened or accessed and 
tabulated.  The City Council of the City will meet at their regular meeting at 6:30 p.m., M.T., on the same 
day in the Council Chambers, 2nd Floor of the Police Facility, 220 North 27th Street, Billings, Montana, to 
consider the bids and to award the sale of the Bonds.  The Council will award sale of the Bonds to the 
responsive bidder whose bid reflects the lowest true interest cost (TIC). 

The Bonds will be issued for the purpose of financing the cost of construction of certain local 
improvements (the “Improvements”) within or for the benefit of the W.O. 04-12, Alkali Creek Road 
Sidewalk Project and the W.O. 06-18 Broadwater Subdivision – Phase V Improvements (together, the 
“Projects”); and paying costs associated with the sale and issuance of the Bonds.  The Bonds shall mature, 
subject to redemption, on July 1 in the following years and amounts (unless combined into one or more 
term bonds): 

Year Amount  Year Amount 
     

2009 $10,000  2015 $20,000 
2010 20,000  2016 20,000 
2011 20,000  2017 20,000 
2012 20,000  2018 20,000 
2013 20,000  2019 20,000 
2014 20,000  2020 20,000 

The Bonds shall be issuable only as fully registered bonds and shall be executed by the manual or 
facsimile signatures of the Mayor, Financial Services Manager and the City Clerk.  The Bonds shall be 
secured by the City’s Revolving Fund. 

Serial bonds shall be in the denomination of $5,000 each or any integral multiple thereof of single 
maturities. 

The Bonds shall be dated, as originally issued, as of September 1, 2008, and shall bear interest 
payable semiannually on January 1 and July 1 of each year, commencing January 1, 2009, and will be 
issued as negotiable investment securities in registered form as to both principal and interest.  The Bonds 
with stated maturities on or after July 1, 2014 will be subject to redemption on July 1, 2013, and any date 
thereafter, at the option of the City, in whole or in part, at a redemption price equal to the principal 
amount thereof to be redeemed plus interest accrued to the redemption date, without premium.  The 
Bonds are also subject to mandatory redemption on an interest payment date if the amounts in the Sinking 
Fund, either from prepayment of assessments or transfers from the Construction Account to the Principal 
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Account, are sufficient to pay outstanding Bonds, or portions thereof, with interest thereon to that interest 
payment date. 

The Bonds will be sold for not less than $225,400 (98.0% of par) with accrued interest on the 
principal amount of the Bonds to the date of their delivery.  The Board reserves the right to reject any and 
all bids, to waive any informality in any bid, and to adjourn the sale. 

A good faith deposit in the form of money, cashier’s check, certified check, bank money order, or 
bank draft drawn and issued by a federally chartered or state chartered bank insured by the Federal 
Deposit Insurance Corporation or a financial surety bond in the sum of 2% of the aggregate principal 
amount of the Bonds ($4,600) payable to the order of the City is required for each bid to be considered, as 
further specified in the Official Terms and Conditions of Sale. 

Copies of a statement of the Official Terms and Conditions of Sale and additional information 
may be obtained from Financial Services Manager, Pat Weber, 210 North 27th Street, Billings, Montana 
59101, telephone (406) 657-8209.  Prospective bidders should consult the Official Terms and Conditions 
of Sale and any other information material distributed by the City for a detailed description of the Bonds, 
the security therefore, and the form of legal opinion proposed to be rendered by Dorsey & Whitney LLP, 
of Missoula, Montana, and Minneapolis, Minnesota, as bond counsel.  To the extent any instructions or 
directions set forth in ParityTM conflict with this Notice of Bond Sale, the terms of this Notice of Bond 
Sale shall control.  For further information about ParityTM, potential bidders may contact the ParityTM at 
(212) 849-5021.  In the event of a malfunction in the electronic bidding process, bidders may submit their 
bids by sealed bid including facsimile transmission to the City’s Financial Services Manager, Pat Weber, 
at facsimile number (406) 247-8608 (phone (406) 657-8209). 

Dated:  August 11, 2008. 

 BY ORDER OF THE CITY COUNCIL 
 
 ________________________________________  
 Cari Martin, City Clerk 
 City of Billings, Montana 

Publish: August 14, 2008 
  August 21, 2008 
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4a 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, August 11, 2008 

 

 
TITLE: SID 1385, King Avenue East, Resolution Creating District  

DEPARTMENT: Public Works / Engineering 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT: Foursquare Properties and Cabelas have requested that the 
construction of King Avenue East proceed before the Miller Crossing development is completed. 
They have petitioned the City of Billings to create a Special Improvement District (SID) to fund 
the cost of the road improvements. This project will construct King Avenue East to a five-lane 
section from Orchard Lane to South Billings Boulevard. Included in the construction will be the 
conversion of South Billings Boulevard from two lanes to four lanes south of King Avenue East 
and the installation of traffic signals at the intersection of Calhoun Lane and King Avenue East 
and Orchard Lane and King Avenue East. Foursquare and Cabelas are the only property owners 
in the district, so they are assuming total responsibility for the annual assessments. However, 
staff recommends that the City Council also approve a new development agreement (Item #4B) 
that will commit the City to pay fifty-seven percent (57%) of the cost of the road improvements 
with associated costs and the remainder paid by Foursquare or split between the two property 
owners. The City would use Arterial Construction Fees to pay the initial City costs, but replace 
those dollars with tax increment as the project develops and increment is produced. When there 
is more increment than is needed to satisfy the City’s obligation, the developer(s) will be 
reimbursed for a portion of or all of their assessments. Under state law at MCA Sections 7-12-
4102(3)(2007) and 7-12-4114(1)(d)(2007), if all of the property owners included in the SID 
consent to create the SID, creation can occur without a resolution of intent or public hearing. If 
the Council approves this resolution, it will also be waiving application of the raw land SID 
policy contained in Resolution No. 05-18234. Section 10 of this resolution outlines the reasons 
why a waiver is justified in this instance.  
 
ALTERNATIVES ANALYZED: The City Council may:  

1.  Approve the Resolution Creating SID 1385; or 
2.  Do not approve the Resolution Creating SID 1385. The September, 2007, development 

agreement between the City and the developer says the developer is responsible for 
improvements, but commits the City to create and use tax increment funds for the 
construction or to create an SID, thereby allowing Foursquare to repay costs over time. 
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Tax increment bonds cannot be issued at this time, so refusing to create the SID and issue 
bonds would violate the development agreement. 

 
FINANCIAL IMPACT: The estimated construction cost is $3,068,058.05. Engineering, bond 
issuance costs, revolving fund contribution and recovering costs incurred by the City during the 
tax increment formation and bonding process added approximately $2, 087,000 for a total 
assessable cost of $5,360,000. Foursquare and Cabelas will be completely responsible for the 
bond payments; however, if the proposed new development agreement is approved, they will be 
reimbursed for part of or all of the assessments through City street and/or tax increment funds. 
 
RECOMMENDATION 
 
Staff recommends that Council approve the Resolution Creating SID 1385. 
 
Approved By: City Administrator ____ City Attorney ___ 
 
 
ATTACHMENTS 
 
A. Petition and Consent to Create  
B. Resolution Creating SID 1385, King Avenue East  
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INTRODUCTION 
 
Foursquare Properties and Cabelas have requested that the construction of King Avenue East 
proceed before the Miller Crossing development is completed. This project will construct King 
Avenue East to a five-lane section from Orchard Lane to South Billings Boulevard. Included in 
the construction will be the conversion of South Billings Boulevard from two lanes to four lanes 
south of King Avenue East and the installation of traffic signals at the intersection of Calhoun 
Lane and King Avenue East and Orchard Lane and King Avenue East. The Council is being 
asked to create SID 1385 to pay the improvement costs.  
 
PROCEDURAL HISTORY  
 

• May 12, 2008 – Creation of S. Billings TIFD. 
• July 1, 2008 – Bid for construction of improvements. 
• August 11, 2008 – Award bid for construction 
• August 11, 2008 – Approval of amended development agreement 
 

BACKGROUND 
 
The boundary of this proposed special improvement district is as indicated on the attached map. 
This project will construct King Avenue East to a five-lane section from Orchard Lane to South 
Billings Boulevard. Included in the construction will be the conversion of South Billings Boulevard 
from two lanes to four lanes south of King Avenue East and the installation of traffic signals at the 
intersection of Calhoun Lane and King Avenue East and Orchard Lane and King Avenue East. This 
construction becomes necessary due to the development along King Avenue East, including 
construction of a new Cabelas. The widening of King Avenue East will be complete by November 
15, 2008, with the signals and ditch crossings being completed in the spring of 2009. If the City 
Council approves an accompanying development agreement, the City will pay fifty-seven percent 
(57%) of the construction and associated costs. This assessment share is proportional to the City’s 
obligations under the arterial street construction policy adopted by the City Council in 2004. It 
provides that the adjacent properties are responsible for constructing ½ a residential or commercial 
street, but the City-at-large is responsible for the remainder of the street if or when it is constructed. 
The other forty-three percent (43%) will be split between Foursquare Properties and Cabelas. 
Because both property owners in the district petitioned the City for the SID per MCA 7-12-4102, 
the district can be created according to MCA 7-12-4112 without a resolution of intent to create and 
a public hearing. Section 10 of the resolution describes the reasoning for the City’s raw land SID 
policy as stated in Resolution No. 05-18234; which is to secure the payment of SID assessments and 
reduce the risk to the City of delinquent payments and having to use the Revolving Fund to make 
debt payments. The section further describes the reasons why the Council may waive the raw land 
SID policy in this instance. These reasons include, but are not limited to: that the street benefits the 
entire city; the property development is the first large private investment in a new tax increment 
district; the development will provide shopping and job opportunities to a low-moderate income 
neighborhood and; an independent study by King and Associates shows that the assessed property 
value at build out will exceed the assessments by many times.  
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RECOMMENDATION 
 
Staff recommends that Council approve the Resolution Creating SID 1385. 
 
ATTACHMENTS 
 
A. Resolution Creating SID 1385, King Avenue East 
B. Miller Crossing Agreement 
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 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Resolution Relating to $5,360,000 King Avenue East Special 

Improvement District Bonds, Authorizing the Issuance and Calling for a 
Public Sale  

DEPARTMENT: Administration 

PRESENTED BY: Bruce McCandless, Asst. City Administrator 

 
PROBLEM/ISSUE STATEMENT:  The City Council is being asked to approve this resolution 
that will authorize the sale of $5,360,000 of Special Improvement District (SID) bonds.  The bonds 
are for the design and construction of King Avenue East between Orchard and South Billings 
Boulevard and to improve three street intersections.  The bonds will be offered in a public sale.   
 
The initial bond sizing was $5,155,000.  The amount increased to fund a mid-year bond interest 
payment.  This mid-year interest payment is necessary for marketing and selling the bonds but it is 
out of cycle with SID assessments and tax statements that occur in November.  Therefore, the 
interest only payment that will be due on July 1, 2009 must be capitalized in the bond issue.  
 
FINANCIAL IMPACT:   These are SID bonds for which the primary securities are the revolving 
fund and the property.  The bonds are expected to sell with an interest rate of approximately 5% and 
will have a 20 year term.  If these conditions hold, the annual debt service will average 
approximately $455,000.                   
 
RECOMMENDATION 
 
Staff recommends City Council approve the attached resolution authorizing the King Avenue East 
SID bond issuance and public sale.   
 
Approved By: City Administrator ____ City Attorney  ___ 
 
 
ATTACHMENTS 
 
A - Resolution  
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4c 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Miller Crossing Subdivision Off-Site Improvements Amended and 

Restated Development Agreement 

DEPARTMENT: Administration 

PRESENTED BY: Bruce McCandless, Asst. City Administrator 

 
PROBLEM/ISSUE STATEMENT:  The Council will consider approving a revised 
development agreement concerning construction and financing of off-site improvements for the 
Miller Crossing Subdivision.  The property is located between King Avenue East and I-90 and 
between S. Billings Blvd. and Orchard Lane.  Council approved the original development 
agreement in September, 2007.  This revised agreement provides additional details about how 
the developer/property owners will finance the improvements and how the City will share in 
those costs.  The developer/owners have petitioned for creating SID 1385 and are legally 
responsible for and will pay the entire assessment.  However, the developer/owners are required 
to build off-site improvements to offset the effects of their development and the City is 
responsible for the cost of improvements that exceed those demanded by the development.  After 
the property owners pay the assessments, the City will reimburse them for its share of costs.  The 
City’s 57.5% share of the total costs will initially be paid from the arterial fee fund and as private 
investment occurs, will be replaced by tax increment.  The developer/property owners will 
equally share the remaining 42.5% of costs and will be reimbursed for that amount as tax 
increment becomes available.  Schedules and performance requirements are also outlined in the 
agreement.  The agreement states the City’s intention to refund or call the SID bonds when tax 
increment is sufficient to finance the entire annual debt cost of the improvements.   
 
FINANCIAL IMPACT:  The City’s 57.5% reimbursement will be approximately $147,000 in 
2010 and $261,000 in 2011.  Those payments will probably come from the arterial fund.  It is 
projected that by the end of 2011, tax increment will replace the city’s arterial fund contribution.  
When the tax increment exceeds the total amount of debt service, the excess will be used to 
repay the initial contributions from the arterial fund.    
 
RECOMMENDATION 
 
Staff recommends that Council approve the Miller Crossing Subdivision Off-Site Improvements 
Amended and Restated Development Agreement. 
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Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
A: Miller Crossing Subdivision Off-Site Improvements Amended and Restated 

Development Agreement 
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4d 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 

Monday, August 11, 2008 

 

 
TITLE: WO 07-22 King Avenue East Bid Award 

DEPARTMENT: Public Works/Engineering 

PRESENTED BY: David D. Mumford, PE, Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  WO 07-22 King Avenue East was bid on Tuesday, July 1, 
2008.  This project will construct King Avenue East to a five-lane section from Orchard Lane to 
South Billings Boulevard.  Included in the construction will be the conversion of South Billings 
Boulevard from two lanes to four lanes south of King Avenue East and the installation of traffic 
signals at the intersection of Calhoun Lane and King Avenue East and Orchard Lane and King 
Avenue East.  This construction becomes necessary due to the development along King Avenue 
East, including construction of a new Cabelas.  The widening of King Avenue East will be 
complete by November 15, 2008, with the signals and ditch crossings being completed in the 
Spring of 2009.  Award of this project was delayed at the July 28, 2008, City Council Meeting 
till August 11, 2008.                
 
ALTERNATIVES ANALYZED:   
 

1.  Award WO 07-22 King Avenue East or; 
2.  Do not award WO 07-22 King Avenue East. 

 
FINANCIAL IMPACT:  The total estimated costs of the Improvements plus alternate #1 will 
be paid for utilizing TIFD (Tax Increment Finance District) financing and water replacement 
funds.  Alternate #1 was to replace the oil in the asphalt mix with PG 64-22.  We received two 
bids for the project as follows: 
    Base Bid  Alternate #1  Total Bid  
Engineer’s Estimate  $3,278,045.05  -$234,000.00  $3,044,045.05 
Knife River-Billings  $3,250,058.05  -$182,000.00  $3,068,058.05   
Riverside Sand & Gravel $3,837,604.10  -$321,880.00  $3,515,724.10 
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RECOMMENDATION 
 
Staff recommends that Council award WO 07-22 King Avenue East plus Alternate #1 to Knife 
River – Billings in the amount of $3,068,058.05 contingent on receipt of letter of credit securing 
the improvements. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
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5a 
AGENDA ITEM: 

 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: A Resolution Amending Resolutions 07-18636 and Resolution 08-18680 

and Amending the Downtown Billings Partnership Development 
Agreement Dated November 26, 2007 and subsequently Amended on 
February 25, 2008  

DEPARTMENT: Administration 

PRESENTED BY: Bruce McCandless, Asst. City Administrator 

 
PROBLEM/ISSUE STATEMENT:  The Council is being asked to adopt a Resolution and 
development agreement amendment to allocate the remaining funds in the 1976 downtown Tax 
Increment District (TID).  On November 26, 2007 the City Council approved a resolution that 
outlined the conditions under which the 1976 downtown TID would sunset and approved a 
development agreement with the Downtown Billings Partnership that specifies how the final 
allocation of TID funds are to be expended. On February 25, 2008, the City Council approved 
amendments to that resolution and development agreement. Project conditions have changed 
since February and a Large Project Gap Funding project has been identified.  The attached 
Resolution and amendment to the amended development agreement will accomplish the goal of 
aligning more accurately estimated costs with the known projects.  The funds are currently 
encumbered to the projects detailed in the development agreement and its amendments. 
 
ALTERNATIVES ANALYZED:  The Council may: 

• Approve the proposed Resolution and development agreement amendment.  The changes 
refine cost and schedule estimates for the previously approved projects.  

• Amend and approve the proposed Resolution and development agreement amendment to 
change or re-order the proposed projects.   

• Disapprove the proposed Resolution and development agreement.  This action will leave 
the previously enacted and amended Resolution and development agreement in place.  
The Quiet Zone project will be under-funded and will probably be canceled.   

 
FINANCIAL IMPACT:  The Finance Division reports that $4,222,711 has already been 
encumbered to the approved TIFD Fund projects on June 30, 2008, after all debt payments were 
made.  The previously approved and amended development agreement describes five projects 
that have descending priority; GSA courthouse land assemblage/County parking lot (County 
parking lot has been completed), railroad quiet zone, downtown street lighting, Artspace Market 
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Study, Large Project Gap Funding program and Downtown Cooperative Security program.  The 
first project remains unchanged aside from the completion of the County parking component.  
The funding allocation is up to $800,000, of which $353,800 remains encumbered and available.  
The quiet zone has been refined and now requires an allocation of  $1.5 million.  These funds 
will be transferred to the City’s Public Works Department, which will then pay to Montana Rail 
Link, who will perform the actual work.  The existing agreement allocates $900,000 for 
downtown street lights.  That entire project, including City owned intersection lights, is projected 
to cost more than $4 Million and would require passage of a new special improvement light 
maintenance district (SILMD).  The Downtown Property Owners have not demonstrated a united 
interest in funding the estimated $3.1 Million additional dollars required for this project but 
support expending funds to complete some of the required planning and engineering that could 
enable this project to move forward as part of the proposed expansion of the N. 27th TID. 
Therefore this amendment would reduce the initial amount allocated to the street light project to 
a maximum of $100,000.  The Artspace market study funding remains unchanged and that 
project is moving forward as planned. The Large Project Gap Funding program’s funding would 
be increased $200,000 to a maximum of $1.9 million and the Cooperative Security program’s 
funding would be reduced to $184,722.  This would require the downtown Property Owners to 
raise approximately $67,278 in funding to begin implementation of the Cooperative Security 
Program.  If the Large Project Gap Funding program does not have a Development Agreement 
tied to a specific project and approved by City Council by December 31, 2008, the $1.9 million 
and any funds remaining after completion of the other projects, would move to the downtown 
streetlight project and improving the City owned intersection lights would be the first priority.     
 
RECOMMENDATION 
Staff recommends that Council approve the Resolution that amends Resolutions No. 07-18636 
and Resolution No. 08-18636 and that it approve the proposed amendment to the City/DBP 
development agreement.  
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENTS  
A: Resolution 
B: Development Agreement Amendment 
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INTRODUCTION 
The Council is being asked to adopt a Resolution and development agreement amendment to 
allocate the remaining funds in the 1976 downtown Tax Increment District (TID).  On November 
26, 2007 the City Council approved a resolution that outlined the conditions under which the 
1976 downtown TID would sunset and approved a development agreement with the Downtown 
Billings Partnership that specifies how the final allocation of TID funds are to be expended. On 
February 25, 2008, the City Council approved amendments to that resolution and development 
agreement. Project conditions have changed since February, now that the City has received the 
second half tax payments for the 2007 tax year and since project costs have been finalized and a 
potential Large Project Gap Funding project has been identified.  
 
BACKGROUND 
In November, 2007 the City Council adopted Resolution No. 07-18636 and approved a 
development agreement with the Downtown Billings Partnership.  The Resolution established 
the downtown TID sunset, including specifying the final projects and that the City plans to use 
the account balance and 2007 tax collections to implement those projects past the official sunset 
date.   This action is allowed by state law, 7-15-4292 MCA.  On February 25, 2008, the City 
Council adopted Resolution No. 08-18680 and approved amendments to the Development 
Agreement.  On June 30, 2008 the City encumbered $4,222,711 for these projects and the 
projects approved by that amended development agreement 
 
The DBP Board of Directors met on July 25, 2008 to confirm the known projects and make 
adjustments to them. Based on knowing the exact amount of funding available after the second 
half 2007 tax payments and based upon updated cost totals for the approved projects, the DBP 
recommends that the Council approve a new resolution that describes an amended development 
agreement that commits the funds to these projects.  The projects and recommended fund 
allocations are as follows, in descending priority: 
 

• GSA courthouse land assemblage     up to $800,000 
• Railroad quiet zone                up to $1,500,000 
• Downtown light district      up to $100,000 
• ArtSpace Artist Market Study       up to $35,000 
• Large Project Gap Funding              up to $1,900,000 
• Cooperative Security Project    up to $184,722 

 
All of the projects were approved in February. The railroad quiet zone project is ready for 
installation and the exact cost has been determined.  The DBP Board requests that the approved 
funding for this project be increased from $1 million to $1.5 million and that the project begin 
installation as soon as possible, in order to avoid additional cost increases.  The downtown light 
district is being planned as a potential project in the future and the allocation of up to $100,000 
would enable the City to begin engineering and design work.  The project was previously 
budgeted for $900,000 but the remaining cost ($3.1 million) is too high for the property owners 
who would be assessed for the remainder.  If the Large Gap Funding is not allocated to a specific 
project by the end of the year, the $1.9 million allocated to that project would be transferred to 
the street lighting project and the City could begin installing its intersection lights.  The district 
could replace all or part of the Northwest Power Lighting District 97 with a City owned district.  
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If the lighting project receives $2 Million from the TID, the remaining estimated $2 million cost 
would need to be paid by property owners.  The debt service on that amount and power costs 
would be more than the present assessments, but after the debt is retired, only power costs will 
be paid.  The ArtSpace market study is underway.  The large project gap funding project was 
unspecified and budgeted for $1.7 million.  DBP recommends that the funding increase to a maximum of 
$1.9 million.  Purchasing and remodeling the Babcock Theater/Moss property is now under consideration.  
It was previously identified in 2006-2007 as a legacy project that the DBP should pursue to increase the 
taxable value of the TID.  It requires substantial private investment to qualify for the public assistance.  
DBP continues to recommend that a time limit of December 31, 2008 remain in the agreement.  If the 
project is not finalized by that date, the funds will be released and any balance will revert to the light 
maintenance district project.  The cooperative security project is a proposal from the Downtown Alliance 
to establish a greater police presence in the downtown and thereby to enhance safety and security.  The 
program would pay the salary, benefits, operating costs and equipment for a full time City police officer 
that would be dedicated to the downtown neighborhood.  The  allocation of up to $184,722, along with 
$67,278 in private or alternate funding, would fund the program for three (3) years, during which time the 
Downtown Alliance will fund-raise and continue the program after the grant funding expires.    
 
RECOMMENDATION 
 
Staff recommends that Council approve the Resolution that amends Resolutions No. 07-18636 and 
Resolution No. 08-18636 and that it approve the proposed amendment to the City/DBP 
development agreement.   
 
 
ATTACHMENTS  
A: Resolution 
B: Development Agreement Amendment 
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ATTACHMENT A 
 

RESOLUTION NO. 08-___________ 
 

A RESOLUTION AMENDING BILLINGS RESOLUTIONS NO. 07-18636 AND 08-18680 
RELATING TO THE DOWNTOWN TAX INCREMENT DISTRICT, TERMINATING THE 
DISTRICT AND ALLOCATING FUNDS. 
 
WHEREAS, the Billings City Council approved Resolution No. 07-18636 on November 26, 2007; and 
 
WHEREAS, the Billings City Council approved Resolution No. 08-18680 on February 25, 2008; 
and 
 
WHEREAS, Resolution No. 08-18680 amended Resolution No. 07-18636; and 
 
WHEREAS, Resolution No. 07-18636 outlined conditions under which the 1976 Downtown Tax 
Increment District would sunset in March, 2008 and stated the City’s intention to retain tax 
increment funds on hand at the end of Fiscal Year 2008 for projects that are identified in the 
Resolution; and 
 
WHEREAS, some of the projects described in the Resolution have changed slightly and 
additional funding has been identified that could be used to further enhance downtown 
redevelopment. 
 
THEREFORE, BE IT RESOLVED BY THE BILLINGS CITY COUNCIL AS FOLLOWS: 
 

1. Resolution No. 07-18636, as amended by Resolution No. 08-18680, Schedule 1 is 
herby amended as follows 

 
PROJECT    COST EST.    COMPLETION 
             SCHEDULE 
 
GSA land assemblage   up to $800,000   June, 2009 
and County parking 
 
Railroad Quiet Zone   $1,000,000 up to $1,500,000  December, 2009 
 
Downtown light district  $900,000 up to $100,000  December, 2008 
 
Artspace market study   up to $35,000    December, 2008 
 
Large project gap   $1,700,000 up to $1,900,000  December 2008/2009* 
Funding project    
 
Cooperative security   $252,000 up to $184,722  December, 2009** 
program 
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*If the large project gap financing element is not under contract by December 31, 2008, the funds 
dedicated to this project and any remaining funds will be allocated first to the cooperative security 
program and then to the downtown light district. 
 
**If the Development agreement is reached by December 31, 2008, the Developers MUST begin 
construction BEFORE December 31, 2009 or the funding will be allocated to the cooperative security 
program and then to the downtown light district. 
 

2. This resolutions shall become effective on the date of adoption hereof, 
 
PASSED by the City Council of the City of Billings Montana, this 11th day of August, 2008. 
 
      CITY OF BILLINGS 
 
     
      BY: _________________________________ 
ATTEST: 
 
BY: _____________________________ 
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ATTACHMENT B 
 

SECOND AMENDMENT TO 
DEVELOPMENT AGREEMENT 

 
This Second Amendment to Development Agreement (“Second Amendment”) is entered into this 

____ day of August, 2008, by and between the CITY OF BILLINGS, a municipality of the State of 
Montana (“City”) and DOWNTOWN BILLINGS PARTNERSHIP, INC. an I.R.C. §501(c)(4) Montana 
non-profit corporation, (“DBP” or “Developer”).  

 
WHEREAS, on November 13, 2007, City and Developer entered into that certain Development 

Agreement (“Development Agreement” or “Agreement”) to establish the terms, conditions and priorities 
for completion of identified urban renewal projects and for use of tax increments to pay the costs of or 
incurred in connection with these projects.   

 
WHEREAS, the City by Resolution No. 07-18636 approved and allocated tax increment funds 

for the urban renewal projects identified therein and in the Development Agreement. 
 
WHEREAS, on February 25, 2008, City and Developer entered into an Amendment to 

Development Agreement (“Amendment”) to reflect a separate development agreement for Project 1, 
completion of Project 2, an MDT contract for Project 3 and to include new approved urban renewal 
projects identified in the Amendment as Projects 4, 5, 6, 7 and 8, and to permit retention and use of funds 
remaining in the special fund or reserve fund in accordance with the requirement of §7-15-4292(2)(b)(i) 
MCA.   

 
WHEREAS, the City by Resolution No. 08-18680 amended Resolution No. 07-18636 and 

approved and allocated tax increment funds for the urban renewal projects identified therein and in the 
Amendment. 

 
WHEREAS, any and all remaining unencumbered funds from City Fund 202 have been 

encumbered to the approved budget and projects by the City.  
 
WHEREAS, Section 2.9 of the Amendment provides that City and Developer reserve the right 

on City’s approval to allocate and use any remaining TIF Funds for the Urban Renewal Projects identified 
in the Agreement and the Amendment.  

 
WHEREAS, the specific design, construction and funding requirements for the urban renewal 

projects identified in Development Agreement and Amendment have been further refined as described in 
this Second Amendment. 

 
WHEREAS, City and Developer wish to further amend the Development Agreement to reflect 

the refined design, construction and funding requirements for the urban renewal projects.  
 
WHEREAS, the urban renewal projects described in the Development Agreement, Amendment 

and this Second Amendment will improve the public experience and directly benefit the public and 
conform with the Urban Renewal Plan and the Downtown Billings Framework Plan.   

 
AGREEMENT 

 
NOW, THEREFORE, City and Developer hereby agree as follows: 
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1. Amendments to Development Agreement: 
 
(A) Section 2.4 of the Development Agreement shall be deleted in its entirety and replaced 

with the following:   
 

2.4 Railroad Quiet Zone Project.  The second priority Urban Renewal Project shall be to 
develop and implement the Railroad Quiet Zone within the District.  Since 2005, DBP has worked closely 
with the City, including the City of Billings Public Works Department, to plan, design and implement a 
Railroad Quiet Zone under the provisions of federal and state law and to identify the equipment and 
construction requirements to complete a Railroad Quiet Zone within the District.  City and the Montana 
Department of Transportation (“MDT”) have entered into a contract for the completion of Project 3.  
MDT has requested additional design and construction requirements for the Quiet Zone improvements 
that will increase the cost of the improvements.  In order to pay the cost of these additional improvements, 
City shall pay to Developer and Developer shall allocate up to $1,500,000 of TIF Funds to implement 
Project 3.  Developer shall allocate these TIF Funds to the City of Billings Public Works Department for 
this Project and Developer shall work with the Public Works Department to monitor adherence to the 
Plan.  All remaining TIF Funds shall be allocated, paid and used for the approved urban renewal projects 
as described in Sections 2.5 through 2.9 of this Agreement. 
 

(B) Section 2.5 of the Development Agreement shall be deleted in its entirety and replaced 
with the following:   

 
2.5 Downtown Street Improvement Light Maintenance District Project.  The third priority 

Urban Renewal Project shall be to allocate up to $100,000 of remaining TIF Funds to the Street 
Improvement Light Maintenance District 304 (SILMD 304).  SILMD 304 has been the subject of various 
studies and meetings between City staff and downtown property owners to replace the street lights and 
traffic signals to provide safer intersection lighting and mid-block pedestrian lighting.  Further study has 
determined that the funding for completion of SILMD 304 will not be available in the time frame initially 
contemplated and that funds should be presently allocated for further engineering and design work for 
SILMD.  City shall allocate up to $100,000 of TIF Funds to offset the costs for SILMD 304.    

 
(C) Section 2.7 of the Development Agreement shall be deleted in its entirety and replaced 

with the following: 
 
2.7 TIF Large Project Grant Program.  The fifth priority Urban Renewal Project shall be to 

allocate any balance of TIF Funds to the TIF Large Project Grant Program.  Developer shall manage this 
program and award funding to qualified development project(s) subject to City’s approval of a project 
specific development agreement.  Developer has identified the Babcock Theater as a potential qualified 
development project and is evaluating this project, which may involve participation in the acquisition of 
land and improvements in order for the City or its assignee to acquire or retain ownership of the Babcock 
Theater.  Given the nature of the Babcock Theater project, Developer may, upon City’s approval, suspend 
or modify selected requirement of the TIF Large Project Grant Program including funding ratio and land 
acquisition requirements.  If Developer is unable to identify and approve a qualified project before 
December 31, 2008, the TIF Large Project Grant Program shall expire and any and all remaining TIF 
Funds shall be allocated and managed by Developer for purposes of Sections 2.8 and 2.9 below. 

 
(D) Section 2.8 of the Development Agreement shall be deleted in its entirety and replaced 

with the following: 
 
 
2.8 Downtown Cooperative Security Pilot Program.  The sixth priority Urban Renewal 
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Project shall be to implement a Downtown Cooperative Security Pilot Program that shall fund a 
Downtown Resource Officer assigned by the Billings Police Department.  The allocation shall not exceed 
$184,722.  Any remaining TIF funds, after fully funding the project, shall be then allocated as provided in 
Section 2.9 below.   

 
(E) Section 2.9 of the Development Agreement shall be deleted in its entirety and replaced 

with the following: 
 
 
2.9 Remaining Funds to SILMD 304.  The seventh priority Urban Renewal Project shall be 

to allocate any remaining TIF Funds to SILMD 304.  City shall pay to Developer and Developer shall 
allocate any and all remaining TIF Funds for the implementation of the project .  Provided, however, that 
City and Developer reserve the right on City’s approval to allocate and use any remaining TIF Funds for 
the Urban Renewal Projects identified in the Development Agreement, Amendment and this Second 
Amendment.  

 
(D) Sections 3.3(c), (d), (g) and (h) of the Development Agreement and Amendment shall be 

deleted in their entirety and replaced with the following:   
 
3.3 Release of Funds for Urban Renewal Projects.  In addition to the payment for 

administrative services set forth in Section 3.2 above, City will release the TIF Funds to Developer as 
follows:   
 

(c) City and Developer have entered into a contract with MDT and is anticipating an 
agreement with Montana Rail Link (MRL).  All TIF Funds necessary for completion of 
the project, up to $1,500,000, have been committed to the project.  City and Developer 
shall promptly deliver such funds to the City of Billings Public Works Department to 
provide goods and services for project completion. 

 
(d) City and Developer shall pay the sum of up to $100,000 to SILMD 304, for the purpose 

of planning and designing replacement street lighting in downtown.  City and Developer 
shall promptly deliver such funds to the City of Billings Public Works Department to 
provide goods and services for completion of the project. 

 
(g) City shall pay Developer any remaining TIF Funds after fully funding all higher priority 

projects, up to the sum of $184,722 for the purpose of implementing the downtown 
cooperative security pilot program. 

 
(h) City shall promptly pay any and all remaining TIF funds, if any, after fully funding all 

previously described projects or expiration of the time limits established in Section 5.1 of 
this agreement, to the City Public Works Department for additional design and 
construction work for SILMD 304, the downtown street lighting project.  Such funds 
shall first be used to replace intersection lighting and then to reduce property owner 
assessments that result from the project.    

 
 (E) Section 5.1, Schedule of Performance, of the Agreement shall be deleted in its entirety 

and replaced with the following:   
 
5.1 Schedule of Performance.  Developer shall proceed expeditiously to complete the Urban 

Renewal Projects in accordance with the performance schedule set forth below 
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GSA land assemblage   June, 2009 
and County parking 
 
Railroad Quiet Zone   December, 2009 
 
Downtown light district  December, 2008 
 
Artspace market study   December, 2008 
 
Large project gap   December 2008/2009* 
Funding project    
 
Cooperative security   December, 2009** 
program 
 
*If the large project gap financing element is not under contract by December 31, 2008, the funds 
dedicated to this project and any remaining funds will be allocated to SILMD 304, the downtown 
street light district. 
 
**If the Development agreement is reached by December 31, 2008, the Developers MUST begin 
construction BEFORE December 31, 2009 or the funding will be allocated to SILMD 304, the 
downtown street light district. 

 
2. Effective Date:   
 
This Amendment shall be effective as of August 11, 2008. 
 
3. Effectiveness of Development Agreement: 
 
Except as expressly provided herein, the Development Agreement and Amendment remain valid 

and effective, and nothing in this Second Amendment shall be deemed to waive or modify any of the 
provisions of the Development Agreement, or any amendment or addendum thereto.  In the event of any 
conflict between the Development Agreement, this Second Amendment, or any other amendment or 
addendum hereto, the document later in time shall prevail. 

 
IN WITNESS WHEREOF, the parties have executed this Second Amendment to Development 

Agreement on the day and year first written above.  
  

City of Billings (“City”) 
 
 By:  ________________________________  
 Its:   
 
STATE OF MONTANA    ) 

:ss 
County of Yellowstone  ) 
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This instrument was acknowledged before me on __________________________ by 
___________________ as ____________ of City of Billings. 

 
____________________________________  
Printed Name:_________________________ 
Notary Public for the State of Montana 

(SEAL)      Residing at ___________________, 
Montana 
                                                                                       My Commission 
expires:_______________ 
 
 
 “Developer” 
  
 Downtown Billings Partnership, Inc. 
 
 ___________________________________  
 By: 
 Its:  President  
 
  
  
STATE OF MONTANA ) 

:ss 
County of Yellowstone  ) 
 

This instrument was acknowledged before me on __________________________ by 

____________ as President of Downtown Billings Partnership, Inc.. 

 
____________________________________  
Printed Name:_________________________ 
Notary Public for the State of Montana 

(SEAL)      Residing at ___________________, 
Montana 

     My Commission expires:_______________ 
 
 
 

 



   

230 

5b 
AGENDA ITEM: 

 
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE: Work Order 03-17 – Upgrade and Maintenance Agreement for the 

Railroad Quiet Zone 

DEPARTMENT: Public Works Department – Engineering Division 

PRESENTED BY: David D. Mumford, P.E., Public Works Director 

 
PROBLEM/ISSUE STATEMENT:  City staff recently (March 25, 2008) conducted a 
Diagnostic Review of at-grade railroad crossing located within the proposed quiet zone location 
with members from Montana Rail Link (MRL), Railroad Controls Limited, the Federal Railroad 
Administration, and the Montana Department of Transportation.  An agreement between 
Montana Rail Link and the City is required to start the construction/implementation of the Quiet 
Zone.  This agreement defines which parties will be responsible for the various costs of 
construction and maintenance.  Because MRL is the owner of the railroad tracks, they will be 
issuing the contract to construct the Quiet Zone.  Therefore, the City will not be involved with 
the selection of the contractor, and the project will not be publicly bid.  In order for the project to 
continue, the City Council must authorize the mayor to sign the agreement.  This will allow the 
funds from the Downtown Partnership to be released to MRL.  MRL can then start with their 
contractor selection process and order the necessary equipment. 
 
ALTERNATIVES ANALYZED:   
• Authorize the Mayor to sign the agreement 
• Do not authorize the Mayor to sign the agreement 
 
FINANCIAL IMPACT:  The installation of the Railroad Quiet Zone will be paid for through 
the Downtown Business Partnership’s Tax Increment Fund.  The cost estimate for the project is 
$1,465,710.  Any additional maintenance costs in future years will be paid from the 27th Street 
TIF District.  If the TIF District ceases to exist the city will pay the maintenance costs.  It is 
estimated that the maintenance for the extra Quiet Zone equipment installed with this project will 
cost $1,800 per year per crossing for a total of $5,400 per year. 
 
RECOMMENDATION 
Staff recommends that Council authorize the Mayor to sign the Upgrade, Installation, and 
Maintenance Agreement. 
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Approved By: City Administrator  ____ City Attorney  ___ 
 
ATTACHMENTS  
A.  Upgrade, Installation, and Maintenance Agreement  (4 Pages) 
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INTRODUCTION 
 
City staff recently (March 25, 2008) conducted a Diagnostic Review of at-grade railroad crossing 
located within the proposed quiet zone location with members from Montana Rail Link (MRL), 
Railroad Controls Limited, the Federal Railroad Administration, and the Montana Department of 
Transportation.  An agreement between Montana Rail Link and the City is required to start the 
construction/implementation of the Quiet Zone.  This agreement defines which parties will be 
responsible for the various costs of construction and maintenance.  Because MRL is the owner of 
the railroad tracks, they will be issuing the contract to construct the Quiet Zone.  Therefore, the 
City will not be involved with the selection of the contractor, and the project will not be publicly 
bid.  In order for the project to continue, the City Council must authorize the mayor to sign the 
agreement.  This will allow the funds from the Downtown Partnership to be released to MRL.  
MRL can then start with their contractor selection process and order the necessary equipment. 
 
PROCEDURAL HISTORY  
 
• Sept. 22, 2003 – Original Railroad Feasibility Study Contract signed with S.E.H. 
• Feb. 2004 – DBP request that City of Billings pursue implementation of a quiet zone 
• Feb. 11, 2008 – Memorandum of Agreement signed with MDT 
• Mar. 25, 2008 – Diagnostic Review conducted 
• Apr. 2008 – Notice of Intent to Create a Railroad Quiet Zone was distributed 
 
BACKGROUND 

 
The Downtown Billings Partnership and various downtown property owners and businesses would 
like a railroad Quiet Zone implemented at the Downtown railroad crossings on South 27th, 28th, and 
29th Streets.  Railroad Quiet Zones require approval of the Federal Railroad Administration (FRA) 
before they can be implemented.  If implemented, a Quiet Zone allows the prohibition of blowing 
the horn or whistle on a locomotive as a warning that a locomotive is approaching the crossing.   
 
ALTERNATIVES ANALYSIS 

 
If the Council does not authorize the Mayor to sign the Upgrade, Installation, and Maintenance 
Agreement, MRL cannot select a contractor or order the necessary equipment.  Ultimately, the 
Quiet Zone will not be able to progress. 
 
RECOMMENDATION 
 
Staff recommends that Council authorize the Mayor to sign the Upgrade, Installation, and 
Maintenance Agreement. 
 
ATTACHMENTS 
 
A.  Upgrade, Installation, and Maintenance Agreement  (4 Pages) 
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6 

AGENDA ITEM:     
 

 

 CITY COUNCIL AGENDA ITEM 
 CITY OF BILLINGS, MONTANA 
 Monday, August 11, 2008 
 

 
TITLE:                      Response to MMIA Request for Reimbursement/Contribution   

DEPARTMENT:      City Administrator and City Attorney 

PRESENTED BY:    Tina Volek, City Administrator, Bruce McCandless, Assistant City 
Administrator, Brent Brooks, City Attorney 

 
PROBLEM/ISSUE STATEMENT:  The City’s liability insurance provider is the Montana 
Municipal Insurance Authority (MMIA). Through correspondence from its new CEO Alan 
Hulse, the MMIA has recently requested the City to reimburse the MMIA for two-thirds of the 
$1.6 million judgment and attorneys fees incurred in the case of Feuerstein v. City of Billings, et 
al, DV 06-0332. Two-thirds of $1.6 million is approximately $1,056,000. The MMIA requested 
a decision by the Mayor and City Council by the end of July, 2008. City Administrator requested 
a brief extension so this matter could be thoroughly discussed and considered by the Mayor and 
City Council prior to a final decision on this request. 
 
This issue was comprehensively discussed during the July 21, 2008 worksession where 
alternatives were presented by staff and the current case law was provided to the Mayor and City 
Council in summary form obtained from an insurance industry website. This information 
accurately summarizes the current status of the case law on this rarely litigated issue. A copy of 
that article is included here as Attachment A. 
 
ALTERNATIVES ANALYZED:  The following alternatives have been previously presented to 
and discussed by the Mayor and City Council: 
 
1. Alternative One:   Offer no reimbursement and direct staff to send a letter to the MMIA 

indicating the City has declined the request for contribution. 
 
2. Alternative Two:  Offer some specific amount of contribution to the MMIA that is less that 

the requested two-thirds amount of (approximately) $1,056,000). 
 

3. Alternative Three: Agree to contribute the requested two-thirds amount of  $1,056,000. 
 

4. Alternative Four:   Offer to mediate the issue before an experienced insurance law attorney 
with no obligation or expectation of any financial contribution from the City to the MMIA. 
This statement from the Council is suggested because traditional  mediation does imply that 
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some amount of money reimbursement or contribution in this instance would be considered 
by the Council. The City and the MMIA would equally share the costs of mediation. 

 
FINANCIAL IMPACT:  The source of funding would be the property and liability insurance 
fund. Currently there is approximately $1.1 million in that fund. To cover routine property 
damage or liability claims within our insurance deductibles, staff recommends that 
approximately $400,0000 remain in this fund should the Mayor and City Council consider 
contributing some amount of money to the MMIA. Any contribution exceeding $750,000 to the 
MMIA would need to be obtained from some form of installment payments to the MMIA. 
 
RECOMMENDATION 
 
Staff recommends Alternative Four-that Council offer to mediate the request from the MMIA 
with the understanding that there may be no contribution from the City as a result of the 
mediation. 
 
 
Approved By: City Administrator  ____ City Attorney  ___ 
 
 
ATTACHMENT 
 
Attachment A-Insurance industry article from IRMI.com 
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