PLEASE NOTE: The supporting documents are available following the agenda and
in the order they appear on the agenda.

CITY OF BILLINGS

CITY OF BILLINGS MISSION STATEMENT:
TO DELIVER COST EFFECTIVE PUBLIC SERVICES
THAT ENHANCE OUR COMMUNITY'S QUALITY OF LIFE

AGENDA

COUNCIL CHAMBERS August 11, 2008 6:30 P.M.

CALL TO ORDER - Mayor Tussing
PLEDGE OF ALLEGIANCE — Mayor Tussing
INVOCATION — Councilmember McCall
ROLL CALL

MINUTES — July 28, 2008

COURTESIES

PROCLAMATIONS

ADMINISTRATOR REPORTS - Tina Volek

PUBLIC COMMENT on “NON-PUBLIC HEARING” Agenda Items: 1, 2, 3, 4,
5 and 6. Speaker sign-in required. (Comments offered here are limited to 1
minute per speaker. Please sign up on the clipboard located at the podium.
Comment on items listed as public hearing items will be heard ONLY during the
designated public hearing time for each respective item.)

(NOTE: For Items not on this agenda, public comment will be taken at the end of
the agenda. Please sign up on the clipboard located at the back of the room.)

CONSENT AGENDA:

1. A. Bid Awards:

(1) City Parking Garage Painting. (Opened July 29, 2008).
Recommend ACOM Painting, Inc., $394,500.00.

(2) W.O. 08-03, 2008 Street Maintenance Contract No. 1, Street
Overlay Maintenance Project. (Opened July 29, 2008). Recommend Knife
River, $805,082.60.

(3) W.O. 08-04, 2008 Accessibility Ramps. (Opened July 29,
2008). Recommend J & J Concrete, $259,256.00.



B. Agreement with Yellowstone County Council on Aging for senior
programs at the Billings Community Center, July 1, 2008 — June 30, 2009,
$26,620.

C. Approval of Assignment of Sarpy Creek Land Company, LLC Non-
Commercial Aviation Ground Lease to Yellowstone Bank for financing purposes,
with no financial impact to the City.

D. Declaring Surplus Property and authorizing the Police
Department to release 15 mobile data terminals to the Red Lodge Police
Department.

E. Approval of easement with Montana Dakota Utilities to relocate
natural gas lines at Billings Logan International Airport for Airport Road Project
MT (009).

F. Approval of easement with NorthWest Energy to relocate electrical
power lines at Billings Logan International Airport for Airport Road Project MT
(009).

G. Approval of easement with Gold Creek Cellular of Montana Limited
Partnership DBA Verizon Wireless to extend a fiber optic line to existing cell
tower at Billings Logan International Airport.

H. Street Closure: March of Dimes Boogie for Babies; N. 28™ Street
between 1% Avenue N. and 2" Avenue N. from 3:00 p.m. to 10:00 p.m.
September 4, 2008.

l. Approval of 2007 High Intensity Drug Trafficking Area (HIDTA)
Grant award increase of $6,620, to purchase a body wire receiver and three 14-
hour memory cards.

J. Approval of Domestic Violence Unit & Victim Witness Assistance
Sub-grants from the Montana Department of Justice, Board of Crime Control,
$90,000 total award.

K. Resolution of Intent to construct W.O. 08-17, Glenhaven
Stormwater Improvement, and set a public hearing date for September 8, 2008.

L. Second/Final Reading Zone Change #845: A zone change from
Residential 9600 to Residential 6000 on a .85-acre parcel located on the
southeast corner of the intersection of Monroe Street and Madison Avenue and
addressed as 203 Monroe Street. Daniel Dimich and Patricia Rodriquez,
applicants; Charles Hamwey, agent.



M. Preliminary Plat of Tuscany Subdivision, located on approximately

115 acres east of Ironwood Estates and north of Yellowstone Country Club
Estates, conditional approval of the plat and adoption of the Findings of Fact.

N. Final Plat of Chalice Acres Subdivision.

O. Bills and Payroll
(1) July 14, 2008
(2) July 18, 2008

(Action: approval or disapproval of Consent Agenda.)

REGULAR AGENDA:

2.

RESOLUTION RELATING TO POOLED SPECIAL IMPROVEMENT
DISTRICTS BOND, AUTHORIZING THE ISSUANCE AND CALLING FOR
THE PUBLIC SALE. A resolution authorizing the sale of up to $1,075,000
in pooled bonds to finance SID 1378, SID 1379, SID 1380 and SID 1383.
Staff recommends approval. (Action: approval or disapproval of staff
recommendation.)

RESOLUTION RELATING TO POOLED SIDEWALK BONDS,
AUTHORIZING THE ISSUANCE AND CALLING FOR THE PUBLIC
SALE. A resolution authorizing the sale of $230,000 in bonds to finance
W.O. 04-12, Alkali Creek improvements and W.O. 06-18, Broadwater
Avenue Subdivision Phase V improvements. Staff recommends approval.
(Action: approval or disapproval of staff recommendation.)

KING AVENUE EAST IMPROVEMENTS

(@ RESOLUTION CREATING SPECIAL IMPROVEMENT DISTRICT
1385, KING AVENUE EAST, for King Avenue East road construction and
improvements between Orchard and South Billings Boulevard. Staff
recommends approval. (Action: approval or disapproval of staff
recommendation.)

(b) RESOLUTION RELATING TO KING AVENUE EAST SPECIAL
IMPROVEMENT DISTRICT BONDS, AUTHORIZING THE ISSUANCE
AND CALLING FOR A PUBLIC SALE. A resolution authorizing the
public sale of $5,360,000 in Special Improvement District bonds for the
design and construction of improvements on King Avenue East between
Orchard and South Billings Boulevard. Staff recommends approval.
(Action: approval or disapproval of staff recommendation.)

(c) DEVELOPMENT AGREEMENT BETWEEN FOURSQUARE
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PROPERTIES AND CABELAS

(d) BID AWARD: W.O. 07-22, King Avenue East plus Alternate #1.
(Opened July 1, 2008.) Delayed from July 14 and July 28, 2008.
Recommend Knife River, $3,068,058.05, contingent on receipt of letter of
credit securing the improvements. Staff recommends approval. (Action:
approval or disapproval of staff recommendation.)

5. (2) RESOLUTION AMENDING RESOLUTIONS 07-18636 AND 08-18680
AND AMENDING THE DOWNTOWN BILLINGS PARTNERSHIP
DEVELOPMENT AGREEMENT. Staff recommends approval. (Action:
approval or disapproval of staff recommendation.)

(b) UPGRADE AND MAINTENANCE AGREEMENT, W.O. 03-17,
RAILROAD QUIET ZONE, WITH MONTANA RAIL LINK. Staff
recommends approval. (Action: approval or disapproval of staff
recommendation.)

6. RESPONSE TO MONTANA MUNICIPAL INSURANCE AUTHORITY'S
REQUEST FOR REIMBURSEMENT/CONTRIBUTION. Staff
recommends approval of Alternative Four. (Action: approval or
disapproval of staff recommendation.)

7. PUBLIC COMMENT on Non-Agenda Items -- Speaker sign-in_required.
(Restricted to ONLY items not on this printed agenda; comments limited to
3 minutes per speaker. Please sign up on the clipboard located at the back
of the Council Chambers.)

Council Initiatives

ADJOURN

(NOTE: Additional information on any of these items is available in the City Clerk’s
Office)

Additional information on any of these items is available in the City Clerk’s Office.

Reasonable accommodations will be made to enable individuals with disabilities
to attend this meeting. Please notify Cari Martin, City Clerk, at 657-8210.

Visit our Web site at:
http:/ /ci.billings.mt.us
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11™, 2008

TITLE: Contract Award for Painting City Parking Garages
DEPARTMENT: Administrative Services — Parking Division
PRESENTED BY:  Chris Mallow, Parking Division Director

PROBLEM/ISSUE STATEMENT: The Parking Division budgeted funds in FY08 to
have all City-owned Parking Garages re-painted. The re-painting will improve the
appearance of the garages and protect the concrete structures as they are exposed to the
elements. Staff will work with contractor to ensure minimal impact on the garage
customers. The Parking Division initially set a deadline of May 27", 2008, for the
Parking Garage Painting bids but no bids were submitted. The bid information was
clarified and re-advertised with a bid opening date of July 29", 2008. The project was
advertised in the Billings Times and the City of Billings website on July 17" and 24",
2008. On July 29™, 2008, the following bids on this project were received:

CONTRACTOR BASE BID

Krei Painting and Drywall Rejected — No Bid Bond
included

All Star Painting Inc. $879,300.00

ACOM Painting, Inc. $394,500.00

FINANCIAL IMPACT: The total cost of the project is Three Hundred Ninety-Four
Thousand Five Hundred Dollars ($394,500.00) and will be funded through Parking
Division reserve funds. This project was budgeted in FY08 for a total of $260,000.00.
The Division will use additional parking reserves and cost saving from other budget line
items to cover the additional cost of the contract price. This amount was not re-budgeted
in FY09 because a Call for Sealed Bids was advertised but no bids were submitted. The
Parking Division will request a budget amendment for this project during the first quarter
budget amendment resolution. The Parking Division has sufficient budget authority to
finance the contract until a budget amendment is approved.



RECOMMENDATION: Staff recommends that City Council approve the award of the
Parking Garage Painting contract to the low responsive bidder ACOM Painting, Inc., for
the amount of $394,500.

Approved By: City Administrator __ City Attorney
Attachments:

Garage Painting Contract

Insurance Certificate

Worker’s Compensation Certificate

Labor and Materials Bond

Copy of City of Billings business license
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PARKING DIVISION GARAGE PAINTING
AGREEMENT

THIS AGREEMENT is made and entered into this__ day of
200, by and between the CITY OF BILLINGS, "MONTANA, a mun|C|paI
corporation organized and existing under the laws of the State of Montana, P.O. Box
1178, Billings, Montana 59103, hereinafter referred to as “City,” and Chad Amestoy, of
ACOM Painting, Inc. hereinafter referred to as “Contractor.”

In consideration of the mutual covenants and agreements herein contained, the
receipt and sufficiency whereof being hereby acknowledged, the parties hereto agree as
follows:

1. Purpose: City agrees to hire Contractor as an independent contractor to
perform the services of Parking Garage Painting described in the Scope of Work attached
hereto as Exhibit “A” and by this reference made a part hereof.

2. Effective Date: This Agreement is effective upon the date of its
execution and will terminate upon completion of the project. The City of Billings will
notify the contractor in writing, upon satisfactory completion of the project, that the
contract is terminated. Project is to be completed no later than October 31, 2009.

3. Scope of Work: The Contractor shall perform the services outlined in
Exhibit A. In performing these services, the Contractor shall at all times comply with all
federal, state and local statutes, rules and ordinances applicable. These services and all
duties incidental or necessary therefor, shall be performed diligently and completely and
in accordance with professional standards of conduct and performance.

4, Contract Price: City shall pay Contractor for performance of the work in
accordance with the Bid Documents, any Addendum and this Agreement, the sum of
Three Hundred Ninety- Four Thousand Five Hundred Dollars and zero cents
(394,500.00).

5. Payment Procedures

Contractor shall submit applications for payment on a monthly basis for any work
accomplished during the preceding month, but subject to retainage as specified below.

City will make progress payments to Contractor on a monthly basis on
Contractor’s application for payment (invoiced to the City) for the work described in the
Scope of Services. Any alteration or deviation from the described work that involves
extra costs will be executed only upon written request by the City to Contractor and will
become an extra charge over and above the contract amount. The parties must agree
upon any extra charges in writing.

The City shall retain five percent (5%) of the amount due the Contractor in
accordance with the General Conditions and as outlined herein. Final Payment. Upon



final completion and acceptance of the work in accordance with the General Conditions,
the City shall pay the remainder of the contract price.

5. Independent Contractor Status: The parties agree that Contractor is an
independent contractor for purposes of this Agreement and is not to be considered an
employee of the City for any purpose. Contractor is not subject to the terms and
provisions of the City’s personnel policies handbook and may not be considered a City
employee for workers” compensation or any other purpose. Contractor is not authorized
to represent the City or otherwise bind the City in any dealings between Contractor and
any third parties.

Contractor shall comply with the applicable requirements of the Workers’
Compensation Act, Title 39, Chapter 71, MCA, and the Occupational Disease Act of
Montana, Title 39, Chapter 71, MCA. Contractor shall maintain workers’ compensation
insurance coverage for all members and employees of Contractor’s business, except for
those members who are exempted as independent contractors under the provisions of
839-71-401, MCA.

Contractor shall furnish City with copies showing one of the following: (1) proof
of registration as a registered contractor under Title 39, Chapter 9, MCA; (2) a binder for
workers’ compensation coverage by an insurer licensed and authorized to provide
workers’ compensation insurance in the State of Montana; or (3) proof of exemption
from workers’ compensation granted by law for independent contractors.

6. Indemnity and Insurance: Contractor agrees to indemnify, defend and
save City, its officers, agents and employees harmless from any and all claims, losses,
damages , judgments_and liability occasioned by, growing out of, or in any way arising or
resulting from any intentional or negligent act or omission on the part of Contractor or its
agents or employees. For this purpose, Contractor shall provide City with proof of
Commercial General Liability insurance issued by a reliable company or companies
for personal injury and property damage, in an amount not less than $750,000 per
claim, and in an amount not less than $1.5 million per occurrence and naming the
City as an additional insured. The insurance must be in a form suitable to City.

Before the City will execute this agreement and before any work at the site is
started, the Contractor shall deliver to the City, certificates of insurance (and other
evidence of insurance which Owner or any additional insured may reasonably request)
which Contractor is required to purchase and maintain for the full term of this agreement.

7. Warranty: Contractor warrants that all services and work will be
performed in a good workman-like manner. Contractor for a period of one (1) year from
the time services are completed or any warranty described in the Scope of Services,
whichever is greater.



8. Compliance with Laws: Contractor agrees to comply with all federal,
state, and local laws, ordinances, rules and regulations. Contractor agrees to purchase a
City business license.

Unless superseded by federal law, Montana law requires that contractors and
subcontractors give preference to the employment of Montana residents for any public
works contract in excess of $25,000 for construction or non-construction services in
accordance with sections 18-2-401 through 18-2-432, MCA, and all administrative rules
adopted pursuant thereto. Unless superseded by federal law, each contractor shall ensure
that at least 50% of the contractor’s workers performing labor on a construction project
are bona fide Montana residents. The Commissioner of the Montana Department of
Labor and Industry has established the resident requirements in accordance with sections
18-2-403 and 18-2-409, MCA. Any and all questions concerning prevailing wage and
Montana resident issues should be directed to the Montana Department of Labor and
Industry.

In addition, unless superseded by federal law, all employees working on a public
works contract shall be paid current prevailing wage rates in accordance with sections 18-
2-401 through 18-2-432, MCA, and all administrative rules adopted pursuant thereto.
Montana law requires that all public works contracts, as defined in section 18-2-401,
MCA, in which the total cost of the contract is in excess of $25,000, contain a provision
stating for each job classification the standard prevailing wage rate, including fringe
benefits, travel, per diem, and zone pay that the contractors, subcontractors, and
employers shall pay during the public works contract.

Furthermore, section 18-2-406, MCA, requires that all contractors,
subcontractors, and employers who are performing work or providing services under a
public works contract post in a prominent and accessible site on the project staging area
or work area, no later than the first day of work and continuing for the entire duration of
the contract, a legible statement of all wages and fringe benefits to be paid to the
employees in compliance with section 18-2-423, MCA. Section 18-2-423, MCA, requires
that employees receiving an hourly wage must be paid on a weekly basis.

Each contractor, subcontractor, and employer must maintain payroll records in a
manner readily capable of being certified for submission under section 18-2-423, MCA,
for not less than three years after the contractor’s, subcontractor’s, or employer’s
completion of work on the public works contract.

The nature of the work performed or services provided under this contract meets
the statutory definition of a “public works contract” under section 18-2-401(11)(a),
MCA, and falls under the category of construction services (booklet attached).

9. Labor and Materials Bond: Contractor shall be required to furnish an
approved Labor and Materials Bond in the amount of one hundred percent (100%) of the
contract amount, to be held in force during the full term of this agreement.




10. Nondiscrimination: Contractor agrees that all hiring by Contractor of
persons performing this Agreement will be on the basis of merit and qualification and
will not discriminate on the basis of race, color, religion, creed, political ideas, sex, age,
marital status, physical or mental disability, or national origin.

11. Default and Termination: If either party fails to comply with any
condition of this Agreement at the time or in the manner provided for, the other party
may, at its option, terminate this Agreement and be released from all obligations if the
default is not cured within ten (10) calendar days after written notice is provided to the
defaulting party. Said notice shall set forth the items to be cured. Additionally, the non-
defaulting party may bring suit for damages, specific performance, and any other remedy
provided by law. These remedies are cumulative and not exclusive. Use of one remedy
does not preclude use of the others. Notices shall be provided in writing and hand-
delivered or mailed to the parties at the addresses set forth in the first paragraph of this
Agreement.

12. Liaison: City’s designated liaison with Contractor is Chad Amestoy, of
ACOM Painting, Inc. and Contractor’s designated liaison with City is Chris Mallow,
Parking Supervisor.

13. Governing Law _and Venue: This Agreement shall be construed and
enforced in accordance with the laws of the State of Montana. Venue for any suit
between the parties arising out of this Agreement shall be the State of Montana
Thirteenth Judicial District Court, Yellowstone County.

14.  Severability: Any provision or part of the Agreement held to be void or
unenforceable under any law or regulation shall be deemed stricken and all remaining
provisions shall continue to be valid and binding upon the City and the Contractor, who
agree that the Agreement shall be reformed to replace such stricken provision or part
thereof with a valid and enforceable provision that comes as close as possible to
expressing the intention of the stricken provision.

15.  Successors and Assigns: Neither the City nor the Contractor shall assign,
transfer or encumber any rights, duties or interests accruing from this Agreement without
the written consent of the other.

16.  Ownership of Documents: All documents, data, drawings,
specifications, software applications and other products or materials produced by the
Contractor in connection with the services rendered under this Agreement shall be the
property of the City whether the project for which they are made is executed or not. All
such documents, products and materials shall be forwarded to the City at its request and
may be used by the City as it sees fit. The City agrees that if the documents, products
and materials prepared by the Contractor are used for purposes other than those intended
by the Agreement, the City does so at its sole risk and agrees to hold the Contractor
harmless for such use. All or any portions of materials, products and documents
produced under this Agreement may be used by the Contractor upon confirmation from
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the City that they are subject to disclosure under the Public Disclosure Act. All
services performed under this Agreement will be conducted solely for the benefit of the
City and will not be used for any other purpose without written consent of the City. Any
information relating to the services will not be released without the written permission of
the City. The Contractor shall preserve the confidentiality of all City documents and data
accessed for use in Contractor’s work product.

IN WITNESS WHEREOF, the parties hereto have executed this instrument the
day and year first above written.

CITY OF BILLINGS, MONTANA ACOM Painting Inc.
CONTRACTOR (Print Name Above)

By By
RON TUSSING, MAYOR

Print Name Chad Amestoy

Print Title

APPROVED AS TO FORM:

By

BRENT BROOKS, City Attorney
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Exhibit A

This contract is for the purpose of entering into a contract for Painting of City
Parking Garages for the City of Billings. The locations of the Parking Garages to
be painted are as follows:

» Park 1 Garage, located at 2912 3™ Ave North, Billings, MT, 59101

» Park 2 Garage, located at 2651 1% Ave North, Billings, MT, 59101

= Park 3 Garage, located at 210 North 27" Street, Billings, MT, 59101

= Park 4 Garage, located at 515 North 31% Street, Billings, MT, 59101

Surface Preparation — All painted areas to be power washed to put surfaces in a proper
pre-painted condition. All signs, light fixtures, garage equipment, and floors to be
protected from paint sprays and spills.

Areas to be painted:

» Park 1 Garage — All areas that are presently coated. All ceilings are to be painted
by all remaining unpainted surfaces to remain unpainted. This includes all interior
walls, exterior walls and similar areas on top decks. This includes interior and
exterior of all stairwells and passage areas to be painted to match existing
surfaces. All metal railing in stairwells and risers on stairs to be painted to match
existing surfaces. All existing painted markings, letters, numbers are to be
repainted.

0 Any E.F.I.S areas, elevator and passage doors, jambs, and window sills
are not to be painted. Attendant booth is not to be painted.

= Park 2 Garage — All ceilings are to be painted. All metal railing in stairwells and
risers on stairs to be repainted in the following stairwell locations:
o Stairwell located closest to the intersection of N. 26" Street and 1* Ave N.
o Stairwell located closest to the intersection of N. 27" Street and 1* Ave N.
o Stairwell located closest to the N. 27" Street garage entrance.

= Park 3 Garage — All areas that are presently coated. All ceilings are to be painted
by all remaining unpainted surfaces to remain unpainted. This includes all interior
and exterior walls and similar areas on top decks. This includes interior and
exterior of all stairwells and passage areas to be painted to match existing
surfaces. All metal railing in stairwells and risers on stairs to be painted to match
existing surfaces. All existing painted markings, letters, numbers are to be
repainted. Attendant Booth to be repainted with interior walls patched and repaired

prior to painting.
0 Any E.F.I.S areas, elevator and passage doors, jambs, and window sills

are not to be painted.
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Exhibit A (cont.)

Park 4 Garage — All areas that are presently coated. All ceilings are to be painted
by all remaining unpainted surfaces to remain unpainted. This includes all interior
and exterior walls and similar areas on top decks. This includes interior and
exterior of all stairwells and passage areas to be painted to match existing
surfaces. All metal railing in stairwells and risers on stairs to be painted to match
existing surfaces. All existing painted markings, letters, numbers are to be
repainted. Painted areas of garage fagcade are to be repainted.

0 Any E.F.I.S areas, elevator and passage doors, jambs, and window sills

are not to be painted. Attendant booth is not to be painted.

Suggested products:

Substrate: Concrete, Stucco, EFIS, CMU
0 Columbia 01-224 Low Luster Exterior Latex or approved equivalent.
0 Sherwin Williams:
Finish: Pro Mar Interior/Exterior Semi-gloss Blockfiller/Finish.
1 coat @ 6.0-10.0 mils wet, 2.5-4.0 mils dft.
*** Note 1: The graphic areas in Park Il would need to be primed prior to
applying finish, or the graphic colors will bleed through.
Primer: Preprite Problock Latex Primer/Sealer- gray.
1 coat @ 1.4 dft
***Note 2: The brown color on Park IV would need a different product to make
the dark brown color.
Primer: Loxon Masonry Primer- gray
1 coat @ 3.2 dft
Finish: A-100 Latex Satin
2 coat @ 1.3 dft/ct

Substrate: Ferrous Metal- previously painted.

Surface Prep: Scuff sand the remove all loose paint, de-gloss existing coating,
feather out chipped areas. Remove all sanding dust, dirt, ect. Do not use
hydrocarbon solvents as a cleaning agent. Water reducible cleaner only.

0 Columbia 04-400 Polyurethane Enamel or approved equivalent.
0 Sherwin Williams:

Finish: Multi-Purpose Acrylic- Gloss

2 coats @ 1.5-2.0 dft

Schedule for work to be done:

Park 1, 2, 3, and 4 will be closed in sections during regular operating hours,
allowing for the contractor to work. Complete closures of the garages will be
negotiated if necessary.

It is the contractor’s responsibility to properly man the project to complete the work
in this allotted time frame.

It is the contractor’'s responsibility to provide sufficient barriers and blockades to
keep vehicles and pedestrians out of the work area.
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Work Order 08-03, 2008 Street Maintenance Contract No. 1
DEPARTMENT: Public Works/Engineering
PRESENTED BY: David D. Mumford, PE, Public Works Director

PROBLEM/ISSUE STATEMENT: Bids were received and evaluated for the 2008
Street Maintenance Contract No. 1 on July 29, 2008. This project will overlay King
Avenue West between 24™ Street West and the BBWA Canal, 24" Street West between
Rosebud Drive and King Avenue West, 9" Avenue North between North 27" Street and
North 22" Street, 1% Avenue North between Main Street and North 18" Street, and South
25" Street and South 26" Street between 6™ Avenue South and 7™ Avenue South. The
overlay of 1% Avenue North is estimated to be $300,000.00, in which the city will be
reimbursed by the Montana Department of Transportation per the MDT/City annual
maintenance agreement.

ALTERNATIVES ANALYZED:
1. Award Work Order 08-03, Contract No. 1, to Knife River in the amount of
$805,082.60; or
2. Not award Work Order 08-03, Contract No. 1.

FINANCIAL IMPACT: Funding for the 2008 Street Maintenance Program, Contract
No. 1, will be provided from Gas Tax and Street Maintenance Funds. We received two
bids for this project as follows:

Total
Engineer’s Estimate $1,000,000.00
Riverside Sand & Gravel $944,944.94
Knife River $ 805,082.60

RECOMMENDATION

Staff recommends that Council approve the construction contract for the Street Overlay
Maintenance Project with Knife River in the amount of $805,082.60.

Approved By: City Administrator City Attorney
14
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Work Order 08-04, 2008 Accessibility Ramps
DEPARTMENT: Public Works/Engineering
PRESENTED BY: David D. Mumford, PE, Public Works Director

PROBLEM/ISSUE STATEMENT: Bids were received and evaluated for the 2008
Accessibility Ramps on July 29, 2008. This project will construct Accessibility Ramps
within the Gateway Triangle, on Babcock Boulevard, and Governors Boulevard. Per the
agreement between the Department of Justice and the City Of Billings, the City is required to
construct accessibility ramps on all streets that have been reconstructed or overlaid since
1992. This project has $350,000 of gas tax funds for FY2009 and an additional $350,000
rolled over from FY2008.

ALTERNATIVES ANALYZED:
3. Award Work Order 08-04, 2008 Accessibility Ramps, to J & J Concrete in the
amount of $259,256.00; or
4. Not award Work Order 08-04, 2008 Accessibility Ramps.

FINANCIAL IMPACT: Funding for Work Order 08-04, 2008 Accessibility Ramps, will be
provided from Gas Tax. We received 4 bids for this project as follows:

Total

Engineer’s Estimate $ 340,000.00
H.L. Ostermiller $ 345,855.00
Knife River $ 396,654.00
CMG Construction $ 342,065.00
J & J Concrete $ 259,256.00

CIP Project #ENG ADA

Approved Budget $700,000.00

Previous Encumbrances $000,000.00

Bid Award Amount $259,256.00

Budget Fund Balance $440,744.00

(after this award)
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RECOMMENDATION

Staff recommends that Council approve the construction contract for Work Order 08-04,
2008 Accessibility Ramps, with J & J Concrete in the amount of $259,256.00.

Approved By: City Administrator City Attorney
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18.6.311 : OWNERSHIP AND MAINTENANCE RESPONSIBILITIES FOR PUBLIC AT-GRADE R... Page1ofl

thgov PV SECRETARY OF STATE Brad foduson
b s A - T T

Wontaza s Officisl 4dtate Webhaite

Montana Secretary of State
HOME SEARCH SUBSCRIBE COMMENT ABOUT US CONTACTUS HELP

v

Rule: 18.6.311 Prev. Up Next
Rule Title: OWNERSHIP AND MAINTENANCE RESPONSIBILITIES FOR PUBLIC AT-GRADE RAIL HIGHWAY CROSSINGS
o

Department: TRANSPORTATION, DEPARTMENT OF T
Chapter: RIGHT-OF-WAY BUREAU

Subchapter: Railroad Crossing Signalization Add to Favorites

Latest version of the adopted rule presented in Administrative Rules of Montana (ARM}):

Printer Friendly Version
18.6.311  OWNERSHIP AND MAINTENANCE RESPONSIBILITIES FOR PUBLIC AT-GRADE
RAIL HIGHWAY CROSSINGS

(1) The road authority will own the railroad signal.

(2) Except in cases in which there is an encroachment onto the roadway by a railroad track,
the road authority is responsible for installation and maintenance of the roadway, signs, except
for crossbucks, and pavement markings in accordance with the Manual on Uniform Traffic
Control Devices (MUTCD) , 1988 edition, and any amendments thereto which are in effect as of
the date this rule is adopted, published by the U.S. department of transportation, federal highway
administration, which is hereby incorporated by reference. A copy of the current MUTCD can be
obtained from the Supervisor of the Utilities Section, Montana Department of Transportation,
2701 Prospect Avenue, Helena, MT 59620-1001. The road authority is responsible for the
roadway between multiple tracks. In cases in which there is an encroachment onto the roadway
by a railroad track, alt construction and maintenance costs associated with the encroachment will
be paid by the owner of the encroaching railroad track, including grade crossing signals if
deemed necessary.

(3) The road authority will pay for the repair or replacement cost (damage maintenance cost)
of the signal and activation equipment in the event of damage and the responsible party for the
damage cannot be identified or will not pay.

(4) The railroad is responsible for maintaining the signals and crossbuck signs and the
crossing surface from end of the railroad tie to the other end of the railroad tie.

History: 60-2-121 and 2-3-103, MCA; IMP , 60-2-121 and 60-2-201, MCA; NEW , 1997 MAR p.
896, Eff. 4/8/97.

Effective rule versions existed in ARM on or after March 31, 2007

MAR Effective Effective
Notices From To

4/8/1997 Current  History: 60-2-121 and 2-3-103, McA; IMP , 60-2-121 and 60-2-201, mca;

NEW , 1997 MAR p. 896, Eff. 4/8/97.

History Notes

Home | Search | Subscribe | Comment | AboutUs | ContactUs | Help | Disclaimer | Privacy & Security

Contact: (406) 444-2055 Fax: (406) 444-4263 Email: sosarm@mt.gov

http://www.mtrules.org/gateway/RuleNo.asp?RIN=18.6.311 7/30/2008
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11", 2008

TITLE: Yellowstone County Council on Aging Agreement Renewal
DEPARTMENT: Parks, Recreation & Public Lands Department
PRESENTED BY: Robin Grinsteiner, Billings Community Center Director

PROBLEM/ISSUE STATEMENT:

The City of Billings receives funding annually from the Yellowstone County Council on
Aging (YCCOA) for the senior programs at the Billings Community Center. Theattached
document sets forth the terms of the agreement that is renewed each year. This year’s
funding amount will be $25,000.00, plus $1,620.00 in one-time state funds for the
purchase of aluminum tables.

ALTERNATIVES ANALYZED:
1. Approve the Agreement (Recommended)
2. Disapprove the agreement

FINANCIAL IMPACT:
This funding source comprises around 13% of the Community Center’s total budget.

RECOMMENDATION

Staff recommends that Council authorize the Mayor to execute the agreement with the
Yellowstone County Council on Aging.

Approved By: City Administrator City Attorney X
(Previously reviewed)

ATTACHMENTS:
A: Memorandum of Agreement with the Yellowstone County Council on Aging, Inc.
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ATTACHMENT A

AGREEMENT

This AGREEMENT between the Yellowstone County Council on Aging, Inc (YCCOA)
and the City of Billings, is for the provision of the services for persons 60 years of age or
older and their spouses according to the following terms.

SECTION 1 GENERAL TERMS

1.1

1.2

13

14

1.5

1.6

This agreement will be effective from July 1, 2008 through June 30, 2009. Prior
to the completion date, the contract will be reviewed for renewal by YCCOA
upon submission of a budget and funding request to YCCOA for the upcoming
year by the City of Billings.

This agreement is for Yellowstone County funding which comes to the
Yellowstone County Council on Aging and is distributed to senior service
providers by the YCCOA with approval by the County Commissioners. As such,
these funds are available to match Federal funds or other grants.

The allocation for this time period will be $25,000. Payments will be made in
four equal amounts. This amount includes $1,800 that is considered rent for the
kitchen and dining room space for the Senior Dinner Program meal site. The
remainder of the funds will be used to support the Senior Center program
expenses. It is understood that YCCOA will pay for % of the repairs to the
kitchen equipment that it uses provided there is notification of necessary repairs
before they are made. YCCOA will also pay for the ice used by the Senior
Dinner Program semi annually.

This agreement may be modified by a written amendment signed by an authorized
representative of both parties, and attached to the original of this contract.

Either party, without cause, may terminate this agreement by written notice sixty
(60) days in advance.

The Billings Senior/Community Center will also receive up to the following
amount in one time state funds: $1,620 for six aluminum tables.

SECTION 2 ~ REPORTS AND RECORDS

2.1

2.2

All financial and supporting documents regarding the use of these funds shall be
available at anytime to the YCCOA upon request from the YCCOA auditor.

A monthly report of individual participants at the senior center will be submitted
to the YCCOA office no later than 10 working days into the next month. This
will include name and birthdate of each participant.
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SECTION 3 REPRESENTATIVE

3.1  The YCCOA representative shall be Bea Ann Melichar, YCCOA Executive
Director or her representative. The City of Billings representative shall be the
Parks, Recreation and Public Lands Director or his representative.

SECTION 4 SENIOR NEWS

4.1  The monthly YCCOA publication, “Senior News”, shall be available to all
participants of the center and is not subject to their membership in any
organization. News specific to the Billings Community Center shall be included
in the publication each month and will follow guidelines established by YCCOA
for setup, font size and content with upcoming events, activities and speakers
featured. News is subject to review and editing by the YCCOA Executive
Director and or her designee. This news is to be submitted by the 15" of each
month unless otherwise notified.

SECTION 5 TRAINING/PLANNING MEETINGS

5.1 A representative of the Billings Community Center will attend planning or
training mestings as necessary in relationship to these funds, provided there is
adequate notification of such meetings.

SECTION 6 IDENTIFICATION ON PUBLICATIONS

6.1 Any written materials the Billings Community Center produces that lists the

sources of funding for their program shall also include the Yellowstone County
Council on Aging.

This AGREEMENT is hereby signed and entered into by both parties:

Jiee o 22l Mos Date  2/8/0F

Bea Ann Melichar, Bxecutive Director

Date

City of Billings Representative
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Assignment of Sarpy Creek Land Company, LLC Non-
Commercial Aviation Ground Lease to Yellowstone Bank for
Financing Purposes

DEPARTMENT: Aviation and Transit
PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit

PROBLEM/ISSUE STATEMENT: Sarpy Creek Land Company, LLC currently leases
a 19,142.10 square foot parcel located at Billings Logan International Airport on which
the company has constructed an aircraft hangar. The Lease term is for twenty (20) years
and expires on August 31, 2025. Sarpy Creek Land Company, LLC has a loan with
Yellowstone Bank in which the aircraft hangar is pledged as collateral.

The Assignment language has been reviewed by staff and the City Attorney, and is
similar to language used in the past. The City has approved a number of these financing
assignments over the years as a means for the banks to secure the loans they provide to
the Airport tenants for their hangar facilities. This is the case with the Sarpy Creek Land
Company, LLC hangar, as Yellowstone Bank seeks to secure its loan for the costs of the
hangar construction.

FINANCIAL IMPACT: There would be no financial impact to the City, as Sarpy
Creek Land Company, LLC will still be required to pay the annual $4,286.04 ground
lease rental, as established in the existing Lease that was approved by the City Council on
August 8, 2005.

RECOMMENDATION

Staff recommends that Council approve the Assignment of the Sarpy Creek Land
Company, LLC Non-Commercial Aviation Ground Lease to Yellowstone Bank, for the
purpose of securing the Bank's loan for the costs of the hangar construction.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Declaring Surplus Property
DEPARTMENT: Billings Police Department
PRESENTED BY: Tim O’Connell, Deputy Chief of Police

PROBLEM/ISSUE STATEMENT: The Billings Police Department has had a request
from Chief Richard Pringle of the Red Lodge Police Department for 15 of the old
Xplorer Technologies, Model GeneSys 11, Mobile Data Terminals (MDT’s) that have
been taken out of the patrol vehicles and replaced with Panasonic Toughbooks. We are
requesting City Council declare 15 of the Xplorer Technologies MDT units as surplus
property and authorize the Billings Police Department to release the 15 units to the Red
Lodge Police Department.

FINANCIAL IMPACT: There is no financial impact to the City.

RECOMMENDATION

Staff recommends that Council declare 15 Xplorer Technologies, Model GeneSysl|,
Mobile Data Terminals as surplus property and authorize the Billings Police Department
to release the MDT’s to the Red Lodge Police Department.

Approved By: City Administrator City Attorney

Attachment
A — Release of all Claims with Red Lodge Police Department (1 page)
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RELEASE OF ALL CLAIMS

IN CONSIDERATION of the City of Billings, Montana, a municipal corporation, donating to the Red
Lodge Police Depariment, fifteen (15) Xplorer Technologics, Model GeneSysll, Mobile Duta Terminals
(MDT’s), receipt of which is hereby acknowledged. The Red Lodge Police Department hereby releases the City
of Billings and all of its agents, employees, representatives, msurance companies, and all other persons,
corporations, firms, associations or parinership of and from any and all claims, actions, causes of action,
demands, rights, damages, costs, loss of service, expenses and compensation whatsoever which the undersigned
now has or which may hereafter accrue on account of or in any way growing out of any and all known and
unknown, foreseen and unforeseen bodily and personal injuries, including serfous injury or death, and property
damage and the consequences thereof resulting or to result from the use of these MDT's.

The Red Lodge Police Department, on behalf of itself, its agents, employees, representatives and
insurance companies understands: that these donated MDT's have been in service, are not in new condition,
and any manufacturer warranties have expired; that there are no puarantees, warranties or promises, written or
implied by the City of Billings, Montana; that it is unknown if the MDT’s will function properiy; and, thai the
Red Lodge Police Department is solely responsible for contacting the manufacturer and determining whether
these mobile datz terminals are fit for use prior to using same.

The Red Lodge Police Department agrees to indemnify, hold harmless, and defend the City of Billings,
Montana, from any and all actions, costs, charges, claims, demands, judgments, losses, liabilities, payments,
recoveries and suits of any kind by reasan of the use, misuse or failure of these mobile date terminals,

THE UNDERSIGNED HAS READ THE FOREGOING RELEASE AND FULLY UNDERSTANDS

IT.
pATED this A4 __dayof Jusy 2008
oo The Rhe.&'i:i;dg;.i’;.\[ieé Drepartment
e R ; .
- BY: Al V-l
Richard Pringle, Chief of Polic
STATE OF MONTANA}
County of 22221@ w A MR i
On tiusg qff\ '.l;_._.‘ me a Notary Public for the State of Montana .
personally sppeared A2 A0 ¢ . known 1o me to be the Richard Pringle, Chief of
Police, Red Lodge Police Deparin érwledged to me that (s)he executed the foregoing instrument,

I WITNESS WHEREOF, | bave hereunto set my hand and affixed my Notaris] Seal the day and vear
first above written.

." 14 / AL
4 .
(NOTARIAL SEAL) Nanie M ek @rinted Name)

Notary Public fep the Siate of Montana
Rﬁmngnn%ﬁ%gww
9, 008

My Coramission Expires; °
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Montana Dakota Utilities Easement to Relocate Natural Gas Lines
as Required for Airport Road Project MT (009)

DEPARTMENT: Aviation and Transit
PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit

PROBLEM/ISSUE STATEMENT: Montana Dakota Utilities (MDU) is requesting an
easement to relocate existing natural gas lines that provide service to the Airport. These
existing lines need to be relocated, as they are currently located within the construction
area associated with the Airport Road Project MT (009) south of the Billings Logan
International Airport. MDU is responsible for all construction costs; however, since the
utility lines will be located on Airport property, a Right-of-Way Easement will need to be
approved and executed by the Mayor.

FINANCIAL IMPACT: There will be no financial impact to the City of Billings for
this Easement.

RECOMMENDATION

Staff recommends that the City Council approve and the Mayor execute this Easement
with MDU to relocate natural gas lines at Billings Logan International Airport.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

NorthWest Energy Easement to Relocate Electric Power Lines as
Required for Airport Road Project MT (009)

DEPARTMENT: Aviation and Transit
PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit

PROBLEM/ISSUE STATEMENT: NorthWest Energy is requesting an easement to
relocate electrical power lines that provide service to the Airport. These existing lines
need to be relocated, as they are currently located within the construction area associated
with the Airport Road Project MT (009) south of the Billings Logan International
Airport. NorthWest Energy is responsible for all construction costs; however, since the
utility lines will be located on Airport property, a Right-of-Way Easement will need to be
approved and executed by the Mayor.

FINANCIAL IMPACT: There will be no financial impact to the City of Billings for
this Easement.

RECOMMENDATION

Staff recommends that the City Council approve and the Mayor execute this Easement
with NorthWest Energy to relocate electrical power lines at Billings Logan International
Airport.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Gold Creek Cellular of Montana Limited Partnership DBA
Verizon Wireless Easement to Extend a Fiber Optic
Communication Line to Existing Cell Tower

DEPARTMENT: Aviation and Transit
PRESENTED BY: Thomas H. Binford, A.A.E., Director of Aviation and Transit

PROBLEM/ISSUE STATEMENT: Gold Creek Cellular of Montana Limited
Partnership DBA Verizon Wireless is requesting an easement to extend a fiber optic
cable from their existing fiber optic line located on the north edge of the Montana State
Highway 3 right-of-way to the existing cell tower located northwest of the water tower.
This fiber optic line will provide enhanced service for their customers. Gold Creek
Cellular of Montana Limited Partnership DBA Verizon Wireless is responsible for all
construction costs; however, since the optic lines will be located on Airport property, a
Right-of-Way Easement will need to be approved and executed by the Mayor.

FINANCIAL IMPACT: There will be no financial impact to the City of Billings for
this Easement.

RECOMMENDATION

Staff recommends that the City Council approve and the Mayor execute this Easement
with Gold Creek Cellular of Montana Limited Partnership DBA Verizon Wireless to
extend a fiber optic line at Billings Logan International Airport.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Boogie for Babies Street Closure Request
DEPARTMENT: Public Works Department-Engineering Division
PRESENTED BY: David D. Mumford, P.E., Public Works Director

PROBLEM/ISSUE STATEMENT: The March of Dimes requests a full street closure
for its Boogie for Babies event on Thursday, September 4, 2008, from 3:00 pm to 10:00
pm. The event will take place on N. 28" Street between 1% Avenue N and 2" Avenue N.

Recommended conditions of approval include March of Dimes:

1. Contact all businesses and making them aware of the event as soon as possible

2. Clean the area to be used and provide and empty waste cans

3. Notify all emergency facilities, bus lines, and media at least two weeks in advance of
the event

4. Provide certificate of insurance with required liability amounts naming the City of
Billings as additional insured

5. Provide and install adequate traffic barricades and signs directing motorists around
closure

ALTERNATIVES ANALYZED:
1. Approve request to close streets for the event (recommended)
2. Deny the street closure

FINANCIAL IMPACT: There are no costs to the City of Billings other than
administrative time to process permit. Traffic control and litter removal are to be paid for
by the event sponsors.

RECOMMENDATION

Staff recommends that Council approve the closure described above for the Boogie for
Babies event.

Approved By: City Administrator City Attorney
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ATTACHMENTS
A. Right of Way Special Activity Permit
B. Certificate of insurance
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JUL-24-2808(THU) ©8:19  DOWNTOWN BILLINGS PARTNERSHIP (FAX)485 294 5061

] N _m____'___—_
] City ar Billings £
S RIIGHT-OF-'WA.V ACTIiVITY.
: PERMIT - : I
B : -
Please check the type of activity you are applying for; ’ d
Lgm Parade | | Run/Wab/Procession I | Street/Altey Closure | ] Block Par

REOYRE
PERSON MAKING APPLICATION kogi S’imm :

ORGANIZATION MAKING APPLICATION TY\grch B@‘,M-‘T._._ e
PHONE “{0(;‘.359-"'1‘1‘50 3t 29) '

P. 892/813

: ! ; . P.oad
. Rx Date/Time JUL-39-2608(WED) 14:20 4962528188 5
. a?xaae;zaaa 13:88 4852528138 . “MARCH OF DIMES M73%8 PAGE B4
T DU ILIN BILL INGS PARTNERSHIP (FA) 488 -33&—5—(% T

NBdes

STATD e

L)

aooress (43 Crmna B R, g 544 oL
AS3mon® wrd e d s ¢

EMAWL ADDRESS __{S3mon & ‘

APPROXTMATE TIME EVENT WILL: . .
Assembls_ S0 360 sun 600 Dby 70:00

DATEOFEVEW__&@'}:MM'- L'f! 2008

i’URPOS'EJ‘DHCRI?ETfJN EVENT: (Descriplion and detail of the evenr,) |

ur_\m#mn of -+

g Aanet, with v, mesie]
3, 000 o

EVENT KOUTE DESIRED (T APPLICABLE): (Pleast uttaeh mup.)

BLOCK PARTY STREET ON,T-‘V CABLEY ‘
laCatmm  [S+AvE N 0 200 Ave N gn. N A%

CLEAN UPTMPLBMENTNON:(Cumpénx Eonlacled ar servites you will provie) - )
Vit ! J
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JUL-24-2088(THU) 88:19  DOWNTOWN BILLINGS PARTNERSHIP (FAX)405 294 5061 P. 903/813

Rx Date/Tine  JUL-03-2008(WED) 11:56 womamm e B
s - IO ECE T . L T —. . P a8 204 soEn . P esE18

CERTIFICATION OF INSURANGR WHICH MUST SHOW: (1) The limits of Uahilify coversge tor the period of

this agreement =5 4 migium of $750,000 pur elaim/ $7.5 milllon per ocenrrenee general Habfity, nad 2) the Clty of ‘
Tillingy natmed on tie Cortificate of usurance s the additians] Insured. (Refar to the sample m:;'mw‘ gpy. P|§l|?c -
note & cortieute of insurunee Lexor rogptnad for Block Parties) .

NOTICE: ANY MARKINGS (NO PAINT ALLOWED) TO BE PLAUED ON PUBLIC RIGHT-OF-WAY
MUST BE APPROVED BY THE CITY TRAFFIC/FNGINEERING DEPARTMENT ERIOR TO PLACE-
MENT, BE ENVIRONMENTALLY SAFE, ANT NQT CONFLICT WITI EXISTING MARKINGS.

FOR DOWNTOWN EVENTS: YOU OR THR ORGANIZATION YOU REPRESENT MUST ~ASSIGN
‘THE FIRST TWO BLOCKS OF THE DOWNTOWN EVENT ROUTE FOR NO PARKING TWO HOURS
FRIOR TO YOUR EVENT USING THE ROUTE SIGNS FROVIDED BY THE CITY. IT IS YOUR [RE-
SPONSIBILITY TO PROVIDE THE APPROFRIATE BARRICADES FOR THE STREET CLOSURE,

IF USING THE ESTABLISHED EVENT ROUTE, THE CITY wiLL PROVIDE TWO FOLICE OFFICERS
}W'fﬂ YEMICLES TO START THE EVENT, AND A STREEF SWEEPER, IF NECESSARY, 10 FOLLOW
TIE EVENT., k

COORDINATOR OF RVENTS AT WIACH ALCORGL WILL BE CONSUMED IN PUSBLIC RIGHT-OF WAY
ARE REQUIRED TO DBTAIN AN OPEN-CONTAINER PERMIT FROM THE POLICE DEPARTMLNT

UFON SIGNING OF THIS APPPLICATION, THE APPLICANT AGREES NOT TQ VIOLATE ANY|
STATE OR CITY CODES IN THE PRESENTATION OF THE, REQUESTED SPECIAL ACTIVITY

In consideration for permission 1o coudust its activity as repuested, gpplicant uprees Lo indemnify, defend and
hold harmlgss the City of Billings, fts otficers, ayents, employees and volunisers fom damage to property
and for injury 1w or death of any peryon and fram all Tiability claims, acions of Judgments which may arise
from the aclivity, .

Applicants slso ugree 1o oblain valid “save or hold barmless agreements” from all participants in itk activigy,
proteeting the Cily of Billings from all foyses arising out of its astivity, including dumages of any kind or .

nature. .

APPLICANT SICNATURE, En/ £ 19) s ' DATE, é{/ 7, /95
APPLICATION APPROVED : DATE

APPLICATION DENTED,_ : DATE,

ADDITIONAL RESTRICTIONS OR SPECTAL CONDITIONS: YES | I NOlL
(IF YES, ATTACH COPrY)
«.—.-IH_'A
Y USE
- x mszm
DEPUTY CITY ADMINISTRATOR

APRLICANY NOTIPLDD KY: POLICE CHIER
! e FIRE CHIEF

DATE: ’ FIRE MARSHALL

- MET TRANSIT MANACER
STREET/TRAFFIC SUPERINTENDANT
TRAFFIC ENCINEER
PRPL DIRECTOR
PARKING SUPERVISOR
CITY ATTORNEY
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B7/89/2008 11:33 48625281498 MERCH OF DIMES MT398 &
AFRTdsdRsLidU) 13:41 DOWNTORN BILLINGS PARTNERSHIP (FAX) 406 294 5061 E.21e/913
[ ~ BID Event Kit of Parts Usage Packet
Cemndsd |
‘- Below you will 5ea @ step by step process that mus! be implemented In order to clore steets and hold an
event. You may stage and Implament your own event sewmiown and makg use of the BID's "Kit of|Paris,”
‘You must obtain your own sireet closure permission and provicie your own liabillty ingurance. - !
STEP 1; Make sung your have a PLAN AND that your block neighbors are “on board” with.
the idew... or, al least, do not object to your plan.
N - '
-Date(s) of Event: S&T)al L‘) Qs()oﬁ
-Does this event reql.lllr‘n a;ny Street Clogure? 7\ Yes : No
<D0 you have Liabllity insurance that will caver this svent? % Yes Ne
(¥ou will be required to provide g *Binder to the City.gf Bikings showing covarage)
=Will you be serving alcohslic baverages? g\ Yes No
{A permit may.be require from the Billings Pelice Department)
What Blocks will be closed: (Exampe: The 200 Blogk of N. Broudway)
List all; v 3
s &5 B Pob Allive Al 5
Brisfly Describe Your Event Activity/Participants: r :
; \ .G e A s 10
e For Balores : Ao e, | y
Tbtneacgs YO bonthTt B MGk of Tivis
-Spesly tho exact date and TIME the blocks noted above will be CLOSED: {1 QO PN ‘[ " +.7 ",
~Specify the exact dats and TIME the blocks noted above will be REOPENED: IB- 00
-Indicate your tratfic re-route plan: BE SEPCIFIC...SEE EXAMPLE ) . -
(Examnie 'f closing tho 200 Slock of N. Bragdway... Narthbound raffic ot N, 25™ would be diveriod westal 17 4 ve. North then [paume

nartnlioumd 3t N. 28" & southbount! traffle oi N, 287 would be diverad sast at 2™ Ave, North then rogume scuthbound at N, 2

7 TALECAI 8F tho BUETTESEES mpactsd by the closure and ha vatham gign oft™on the event.™ =

SIGNATURE

BUSINESS NAME: ADDRESS:
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Rx Date/Time JUL-89-2088 (WED) 11:58 . 4662528198 P. g8

B 3 5281 MARCH OF DIMES MT338 PAGE g9
B"nap.srf;g«;aw'—scwlwl\'n%%; w?ﬂ? L.l.?ma\lll.mw BILLINGG PAH INCHSHLP (Fm-;.:.f.gg 294 5881 P. B1E/216
g W2t Uate/Tine APR-2d-200F (THY} 0k .55 ARE 347 B5d| ’ I
:

Apr Z4A DB 0%:538a City OF Billimgs « Prpl & 40G6-247-8841 P.

Department of Parks, Recreation & Public Lands
. 380 North 23rd. Sirest
Billings, Mt 53101
(406) 857 8371

APPLICATION F RPORTARL) OMMUNITY SOUNDSTAC RENTAL
Application Dnlc__Lj_ b L__fl‘bj

APP

Orpanization ___YY\orchy D‘F(Dm

Bvuns Chaimen_LOZY S v Day Phons 7 259 118 ona ?h:ne 6317-29¢8

asiess M3 Gvgend Rutmer Sude B 590)

DMMUNITY SO [AGE 8] NS ‘ i
The Communiry Soundstage is 8 sctf-contatuce ratfer which converts inta @ portbls hand shel! or stage, tean
be used Yor & viviety of purpeses for the perfanming ans such a5 plays, concerts, ote. The trafler Itself is 31'6”
lotig, 9" wide, and 13°1” high. The acruat sizs of the stage is 14° drep by 28° wide. It is oquipped with 2 P.A.
system which has two micraphones and o CD player, averhead floorescent lighting, cight colared can type
{loodtights, und has mukiple weepmelo for clvearieal ugs with a 1atal ampemyge draw based op the elestrica!

Power source.
RENT,
At the time of application, a 50% depasir of the tatal pental smount is Tequired to secure a dare for reservation.
" : ONE DAY, TWO DAYS (Same Locatfon)
* BASIC STAGE RENTAL 5300.00 semp.0p L. :
PA SYSTEM & CD PLAYFR $ 50.00 51500 O
‘COLORED CANSPOTLIGHTS  $100.00 [J  ssgo0 1)
(Rendtal rutes for longer perinds.of time will be nepetiobic.) .
* Available for night tims shaws oaly, Reguires @ reparare 120 volt racepiacle plug-in on & different cirsing
Lrouker thon the one being wsod 15 power the stugn receptocles. #
Type or name of event (BOCE:;H— ‘Fc,r rBe\bP‘L.ﬁ .
Al
Conmuctor pesson-in-charge DAY OR-EVENT - L. OYA Sy Do i
Address - DayPhone — —NightPhong———— ———— T

stz oreveor S k. 1 ; SO onytey ot evens R
Event stting tilne (2"0 ol 'Y Event ending tisme q W00 P s

Time Soundstage mus1 be set up by? "-{".'3,‘{) P
iest Y- a3 Pm
**Earlicst time Soundatage can be digmantled? ?)ﬁ

Tive vo meet person in charge the day ef eveat far etz instrugtions? H V00 P My

PA Synen/CD Player noedad? __YNT)  Colored ean spottighis secded? W o 1

“ASve ferms of Reitrat Afrocment ; Please compize back of agplicqtion)

—
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Rx Date/Time .  JUL-@9-2888(WED) 11:56 4@62528;988 » -PA‘_;E rz.aam, !
i MARCH OF DIMES MT3
BT R 03, (SBEPT2OLIR e s s v LS (FAYI408 202 5061 . |P ooc/onp
fix Date/Time APR-24~Z008 (THY) 08:35 486 241 Ria ENTEN
Apr 24 D8 OH:38a City 0F Billings - Prpl’ 0 406-247-8841 P 3
LOCATION . %

Description or address of site IY)DM% Dub‘

{Use 3pace below to draw & diagram of the spezjiie Sownditaga seiup Toearian] .

Is the setup site relatively loval? _%_Typ: ul surfies 10 be wz up oo ,Q_{?M___ p— i

Type of surfaca* fo Cross 2o teash semp she? ﬂﬁpw

I3 therc ot least 12 feet of averhead clearance (s, wires, ate.) into the sewp site? ,%&___

What is the distance frem the satug site 1o the nearest 120 AL elettrival outfet?

. * The PRPL Dapartment is not responsible for surfucs damage cuused by thr welplt of the Saundsfage in
axvessirg a site jf tha event chateman mahorizar 1he entry, Siglfmay also refuse fo urcess @ site du to weaiher and/or
tail condlitis.

RENTAL AGREEMENT

At Lz tme of application, & 50% depesit of the totu rentsl pmount is required to seoure a daie for
resorvativn. S100 of the initinl deposit shell be huld as « sceurity/damage deposit, If no damages aro nagusied,
The ontirs ameunt will be credied to the remal fee, The balanes of the ental fi¢ rmust be paid within two .
waely of the cvent ending dade. . Fags nor recelved by that tiese witl be assessed a $25 collectiun Noe and bilied

[fthe evert i canceled 2t teast twe woeks prior 1o the dags reserved, the depasit will be fally refunded,
Cancellations after that time will result.in the deposit being forfeited. If the event is canieled the day of the
event (due to weather), the balance of the rental few will aotbe charged it we are yiotitled in sutficient time 1o
eancel our staff assipnmonty kofore they report fo daty. ifehe age is not clegred and ready for wke down by oup .
staff within 15 minutes of the time indiceted on this form, then a fec will be asstvsed ut u raze of S50 per 177 ! ;o
hour afier the grace perisd until it can be dismntled. ’

Ta#ec to the terms & canditions of this yeptal agreement and nm authorized by my organteasion to sign -

such binding spreements,
% n.ma£ M of

Qrpanization Representative
Loty Stieon
YRR e II#I‘II\I-?I!':J!
oNLyY ’
llncwﬂ.ﬂmb.:pmh 5 Date Paid N Cash Chesk #8

- —Balance o[ Ronul Fee.$ Do Pald il e Cush.___ Checkd

TomlRematFoe  §___ Suff assigned = Phane
e e adhaye 1hrive veartes snens
PMmmeWHERE:
{alach et if nesnssazy, [~
e 06 Bl B Fin
(SOUNOSTACEAP R aoctRen. 103 | i
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Rx Date/Time JUL-G9-2008(WED) 11:56 -4B62528198 : P.@13"
: MARCH MES MT33g PAGE 13
OTR R RR, 1o PP il G v R OF DIMES MTdse St F.012/216

THIS IS A CONTRACT - TERMS: Net 30 Days

The words Renter, You and Yours means the person who SIGns this conirect (or is otdigated under is torm)
We, Our and BID refer [o the Businass Improvement Distrct
Estatlished opon accounts are payable net 30 doys, Past due accounts Lear 1ate payment genaliiss cf 1.5% pef monih!
5 5 REMIT PAYMENT TO! ’
L Dewntcwn Butinass lingravempnt District — 2815 2 Ava, Nonth - Bilings. MT 59701

=

| renter:__[Wecy of Dhives
Authorized Peron:__LOV4 Doy

Agdross: (M3 Gvgend Are nue. ) Suk B
ey RBilline s stato: T zipcode: 5&/ o/

" Phone; 9‘53"']"1"50 -ff)(‘!’ a-ﬂl

| ~ Renys): SEE ATTACHED EVENY KIT OF PARTS RENTAL/USAGE PRICE LIST

QRDER OUT: ‘
' {Start/Delivary Time) Date: ) Time: Renter Infiials BID Inltig _|__-
ORDER IN: ‘
{(Enwﬁelum Time} Date: : Time:_,__ Renter Initials BID Initials:_| -

e e WA G s T — e -

Total Amount Rental Fee Due: §

. 4, the undergigned renter, specifizally acknawledge that | have raceived and understand the .
instructions regarding vse an< cparaticns of the rantad squipmentiterns. Rentar further
acknowisoges that ha/she hag road ano fully unctergtangs the within rental contract ane the
altsched TERMS AND CONDITIONS OF RENTAL® and agrees o be bound vy el of the
tefms. conditions and provisions hereof. Ranter acknowledges Inat hershe has rageived 3 frue |
and COopy of this agreement at the tme af exacution horpof

Brinted Name,

THIS IS YOUR CONTRACT, READ ALL PAGES BEFORE $IGNING!

' © e nedde wWhet h,wa'w{c?LUS.Eﬁyr
i el e P
(‘,an\{ésu Lillhat in For !
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P. 889/813

. Rx Bate/Tine JUL-11-2008(FRI) 11:58 406 259,3329 P. 002
Jul 11 08 12:38p MBC HOOLIGANS 406 259 3329 p2
Ut U U ) sgR 11t Desler Insurance 405 259 9271 B3 '
L I |
% g T
Commercial Certificate of Insurance FARMERS
:ﬁ‘“"' . FARMERS INSURANCE GROUP ) i :
me s % a
) : E%%EETER“E Istue Date  (MM/DD/YY) IMJOZIZODS I
Address  + BOLLINGS, MT 59102 ’
) % T'fu:mrﬂﬁmmisimduammwn!‘wbmwmoulymdmmnv rights
: ! upon the coreificate holder. This cestlficats does not amcnd, enerd or alter the
st 70 Cisr, 05 Anear 10 + coverage alfarded by the policfes shown below, ‘
. ! Companies Providing Coverage:
:"’“ - CSKT CORP ¥ f;‘.’;‘"""’;‘ ek Mmoo '
. Name » MONTANA BREWING CQ Company B Farmeres Ins Exchange
& + 113 N BROADWAY i ] .
Address  + BILLINGS, MT 55101 Empany 1= Mid-Century Insurance Campany
: | gy D
Coverages ‘ ‘ . '

Thiis & 10 certlfy that the policics of rvurance listed below have becr ifsued to the insured named sbove for the policy period indicated. thsﬂnﬂmg

L.,y requicment, @rm or condition of any contratt or ather docament with tespect to which this certificats may be Issued or ‘pertain, the fnsu
;.!lezdmedg the policies described herein iz sobject 20 2ll the terms, exjusfons and conditons of such pnl!d;?ﬁih:hum:;;rﬁam been:oduu’:‘:;
> - T
(] ot | e i R —
| General Linbiity :j . Seners gz 52,000,000
A | x| Compmerdal General Bt ; 3
. ; Liabiiey . 063934922 11!:':"] 912007 1041972008 AW’; ] l.,momtr
- Occurrence Version m&m Injwry | 51,000,000
Comraetual - Incid ccomence | §
Only i Fire Damage [mo'm
Dwners & Contrartars Prog. ‘ m;&m . § 75900
{Any ome person) 5 5,000
Automabile Liabitity Comhined Siagle
All Owned Commerclal 7 Unt b4
Astos v Bodlly in
Scheduled Autns 3 Pyl $
Hired Autos Belily Inju
Noo-Owned Autos (I“Nnd&ﬂ? s
Garage Liabilicy Prapecty Damage §
: Garage Aggreqate 5
A | | Urbrelia Lishility 065934930 ‘10/19/2007 1041972008 | Limit s
3 1,000,000
— Workers-Compensation —j—— ——— —— -~ —F Statitory o
l Eath Ascident s
v ke Distme . Each Fmplayes 3
Emplayers” Liabllity ) Disec - Palicy Limit |5
Descriptien of p fVehicles/Restrictions/Special (tems;

POLICY INCLUDES $1,000,000 LIQUOR LIABILITY COVERAGE

Certificate Holder i Cancellation
, - CITY OF BILLINGS | Should any of the sbave: described paticics be cencelled before the expiration date
Name ., P.O.BOX 1178 ¥, the: isulng compay wil endeavor o it 30 daya witlan matice o Lbe
& = BILLINGS, MT 59103 certificale holder rasocd to the left, but fallure to mad such notce shall impose Do

34- 2402

Copy Distribution: Semoe;Cmmr Cdpy and Agent's Copy

Address - ?mgatznn or Liabdlity of ey kind upon the company, itz ajutis or reprekatatives,
Asthorzed e o
1.0 HAOL
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(FAX) 486 294 5061 P.@18/013

. Rx Date/Time JUL-10-2008 (THU) 12:55 406 259 3329 P.00Z2
Ju! 10 GB 01 :359 MBC HOOLIGANS 406 259 3329 p2
22 ——— [T — MU 29 BT p.e
Cammerc Ce L CERS
lal rtxﬁcateoflnsuranc FARMERS
« FARMERS INSURANCE GROUP.
Nmu * TIM BEETER lse Date
& % 2860 GRAND AVE e MDD Jomoro08
Address  * BILLINGS, MT59(02 :
mmﬂ:ucumaammdlﬂumahnmhwmm“ﬁghv
‘ . vipar the cxvtificate fobder. “This cerificase does not amend, extend or altee the
s 70 Disz. 05 3 Agent 09 mmwﬂmmmm .
E . ‘ Companies Providing Coverage:
Insured ) QKTCQRP I‘ 1 &Tﬁ—yﬂ Tm&humnx;&zhm
Namz . MONTANA BREWING CO i Coryary B F L Exchanse
& . 113NBROADWAY f -
Addeess  + BILLINGS, MT'SS10] Gaupary ©Migt-Grntury Tnsararics Company
! an,'nny D
Cuveragls ] :
{ 'mulnmﬁ&ﬂunﬂnpdtmnfhnmuudHnmm:wdwmmwmhmm Num:hhndim
e ANy FEquiTEmeAL, term or dwmmw%dmmmbmmumﬁmmhmfd?ﬁ;ﬁnm
mwnmmmkmmﬂmemm.w losions and conditions of such mhmuﬂuwmymbmnﬂdtndby
Co.
oy Type of Insurzwcs Policy Number P‘LE‘ s | Doy Rt Policy Limits
x it:wammq G"""'F . Wz 195 {3 2,000,000
H X+ Commercid General .
i Libly 065934922 | 10/19/2007 10/19/2008 | Agprepate $ 1,000,000
. Personal & .
- Ocourence Version ﬂgﬂ'ﬁm § 1,000,000
i et 5
Cmmﬂow - Indident Fie T 1,000,000
% b {Any ane g} |5 75000
Owners & Contsacturs Medical Expense -
[Any cne penon) $ 35000,
Autcmohile Liabifity Combined Single
At Comcs e
Bodily Inj '
Schedulid Autos o7 5
Hired Autos Bodlly Inj
Non-Owned Attos vy s
Garer Liakility - i Property Damage - s
' ! Garege Agmegae 5
A | x| tmbrella Liabitity 065934930 10/19/2007 10/19/2008 | dmic ¥1,000.000
e o Wnrhrs'tﬁﬂpmﬁm‘ = ‘Statnory i
: i ad : Esch Actident 4
Employers' Liﬂhi'*‘!l Dtme-;u?qmit ’;
Description of Operations/Vehicles/ Rostrictions/Sprcial #
POLICY INCLUDES Sl.mul[ow LIQUOR LIABILITY COVERAGE
!
Certificate Holder g Cancellation
« MARCHCOF Should any of the sbare deseribed policies be cancelled before lh:upntinu e
Name . . 643 GRAND AVE eree, the isdng will 10 maih 30 days writtzen notice to the-
& - BILLINGS.MI‘S‘JW! qmm:huummm&elmmaﬂmmmmmmlmpmm
. nbl!grdmotﬂabﬂilyufmykhdupmﬂl pany. its agents o tp :
, P
Authurized Represcntative
s62492 44 Copy Distribution: Serviod Center Copy and Agent's Copy Her
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N : g " P01
Rx Date/Tinme JUL-9-2098 (NED) 14:20 ﬂ@62n51§48E1598M i B
a7/@9/2888 13:88 4862528198 MARCH OF rage _ e S
" ACORD. TOR% R z >
- 445 SN ” /2008
FRODUCEY : .
Aon Rigk sorvices Wortheast, Inc. CERTIFICATE IS ISSUED AS 4 FION ONLY
g; #‘;’E,?‘Z’érfi'?’““' INC, of New yvork JAND CONFERS NO RICHTS ER. THIS
CATE DOES NOT AMEND, EXTEND OR ALTER THE
New vark My 10038-3551 usa . COVERAGE AFFORDED BY THE POLICIES BELOW,
one . (866) 283-7222 PAX- (B47) 953-5390 INSURERS AFRORDING COVERAGE | Narca
iNduRED y i b
#areh of Dings Foundation ) INSURER &' edara] Inslzlranzn Company 20281
ﬁ"i ",‘;?,"i'“""“ 20.,?“ INEURER 8 2urich american Ins o 26535 | !
Tte Mlains
ns 05 usa INSURER C: 3 é
TEURER B: E
=
INSURER E:
19 T R e AR TP S T P TP e e e o) g § !
% POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED T0 THE MSURED NAMED ABOVE FOR THE POLICY PERIOD INDIGATED. NOTWITHSTA :
ANY REQUIREMENT, TERM UR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT Wity RESPECT TO WHICH THIS CERTIFICATE mvnmssuzonw
mrmwm&m&vmmv?mmm WEREIN 13 SUBJECT T0 ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH ROLICIES.
AGEREGATE LIMITS SHOWN BEENREDLICER BY PAID CLAIMS, LIMITS SOWN ARE AS|REQUESTED
— L 25 REQURSTED
7 s TYIE OF ISURANCE . POLICYMuMBER m‘mﬂm‘ i— -
-
) — 35812529 b0 : 0731707 10/31/08 BACH DCCURRENCE $1, 000,000
COMMERCIAL GENERAL LrapLITY | - nm.-u‘r&mm 51,000,000
cumshuace [R] ncou Lz ) o
- PERSONAL & ADV InuLRY £1,000,000] &
D —— CHNERAL AGGREGATE - 12,000,000 E
ML AGIEONIR Y A TRODUCTY - COMHOF A | 91,000,000 &
= el ] v o
O o [T 728 ] e 5
A AUTOMORTLE UIARRIYY 73525021 10/31/07 10/32/08 SINGLS Lisrr H
W | ANY AUTO {Kn accidet) 54,006, 000] . :
ALL DWNED ALUTOS - ) ¥ BODILY INFURY =
SCHUDLLED AVTUS { Pz peroon §
HIRED AYYGS : ' BOLILY MIYRY o}
NON QWNED AUTCH y (Por aceisenyy
Sowp Ded 31000 VRGPRRTY DAMAGE
a‘ﬁ?ﬂm—_— & (Por acaldem)
GARAGE LIABRITY AUTO ONLY - BA ASTIDENY
ANY AUTO OTHER THaM EA ACC
” AUTQ ONLY . pres
[] EXCEHS AMEREL & LIASTITY AUCB140274-01 X0r3L/07 IE?!DE! EACH mw ¥ 1
occon [ canmmane ] |homacare - 7,000,000
uetely -
paremon 310,000
' ——
i [ " IR Ry U :
EMPLOVERS' LIARILITY L. EADT Aty —
ANY PROPRIETOR / PARTNER / EXECLTIVE 7
QFFIEERATMDER, ERTWUIED! L. DISEASE-EA EMPLOYEE g
¥y, describe ynder SPBLIAL PROVISIONS B DISEASE-POLICY LymTT
Do ol
OTHER
DESCRIFTION OF Mﬁmnnwmmmwm ADDED 8Y ENDORSEMENTISPECIAL FROVISIONS X
RE: 'Event Name: Boogle for gabies,.Event Location! Downtown B911imes an na. Broadway between First Ave, and
Sacond Ave., Event Gate: 09/04/08, City of Billings and bownzown 8iT11ings Association, 4111ings, MT ars ijcluded
as additional insured with respect to the Getlaral Liability policy,
: 'y I ORI BT e fiivt e ot 1 .t SRR R
March of Dimes-Montana 8ig Sky Chupter Swomno. SCRIBET POLICIES BE CANCELLSh POFoR " .
Attn:  Lori Simon 2 DATE m%%ﬂhmm ma\'r:o‘ﬁo SMAIL PERRECTN
Ga3 Grand ave. s Suice o B ST ALl T e Lo,
Bi11ings wr 53101 usa OF ANY KIND UPON THI INSURSR, 1S AGINTE Of REPRISS ane.
AUTHORIZED HEFISIEENTATTVE
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City-of Blliings .
RIGHT~OF~-WAY ACTIVITY-
‘ " PERMIT

‘Rich St. John,

Police Department’
City Hall '
220 N 27" Street

. Comments or Conditions:

§

—+
N

q

Department Signature - "Date

Terry Smith

Traffic Engineering Department
4" Floor Library

510 N. Broadway

Comments or Conditions:

%ZLMZIQSL‘

|
_:5
0

d

:7 1o OF

Department Signaturc. Dat

“FrankOdorman— ~- -
Fire Department
2305 8" Avenuc North
Comments or Conditions:-

\ /S

- 1L-0%

Department Signatuare ) Date
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Brent Brooks
‘City Attorney .
Comments or Conditions: Co-

D_EF)aﬂment Signature K | f'balej I o

Chris Mallow

Public Parking Division
City Hall

210 N 27" Street
Comments or Conditions:

= s

Department Signaturc ' Date

Ron Wenger

MET Transit

1705 Monad

Comments or Conditions:

Department Signature : ; ate
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Approval and Acceptance of $6,620 increase in 2007

HIDTA Award
DEPARTMENT: Billings Police Department
PRESENTED BY: Chief Rich St. John

PROBLEM/ISSUE STATEMENT: The City has been notified that the Office of
National Drug Control Policy (ONDCP) has increased our 2007 High Intensity Drug
Trafficking Area (HIDTA) award by $6,620 in order for the Eastern Montana Drug Task
Force to purchase a body wire receiver and three (3) 14 hour memory cards. Council is
being asked to approve the $6,620 increase in the 2007 HIDTA award, bring the total
award to $193,775.

FINANCIAL IMPACT: Since there is no City match required, the only financial
impact would be an increase in budget authority for purchase of the above equipment.

RECOMMENDATION
Staff recommends Council’s approval and acceptance for increasing the 2007 HIDTA
award by $6,620, bringing the total award to $193,775.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Approval of Domestic Violence Unit & Victim Witness Assistance
Sub-Grants

DEPARTMENT: City Attorney’s Office
PRESENTED BY:  Brent Brooks, City Attorney

PROBLEM/ISSUE STATEMENT: Since July 2000, the City Attorney’s Office has
annually applied for, and been successfully awarded, federal Violence Against Women
Act monies through the Montana Board of Crime Control in the form of sub-grants.
These sub-grants help fund positions within the City Attorney’s Office Domestic
Violence Unit and Victim Witness Assistance Program which together provide
statutorily-mandated services to victims of violent crime including domestic violence,
sexual assault, stalking, simple assault and violations of protective orders. The Montana
Board of Crime Control has awarded the full amount requested for both grants and awaits
our acceptance of these monies.

FINANCIAL IMPACT:

The total amount of the sub-grant awards from the Board of Crime Control for FY

2008-2009 are:

e $38,000.00 (partial funding for the Victim Witness Assistance Program Director
position), and

e $52,000.00 (partial funding for the Domestic Violence Dedicated Prosecutor
position).

Victim Witness Program Grant

Original Request: Amount Awarded:
Total Project Budget: $69,675.30
City Contribution:  $31,675.30 $31,675.30
MBCC Match: $ 38,000.00 $ 38,000.00

Domestic Violence Unit Grant
Original Request: Amount Awarded:
Total Project Budget: $ 85,581.68
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City Contribution:  $33,581.68 $ 33,581.68
MBCC Match: $52,000.00 $52,000.00

Without this grant funding, the City would have the burden of fully funding these
positions in order to maintain the staff and materials necessary to fulfill statutorily-
mandated services to victims of violent crime.

Each year the BOCC grant award amounts have been estimated into the fiscal year
budget. The City’s match for the Victim Witness Assistance Program grant totals
$31,675.30. For the Domestic Violence Unit grant the City’s match is $33,581.68

RECOMMENDATION

Staff recommends that the Mayor and City Council approve the acceptance of the
Domestic Violence Unit and Victim Witness Assistance Program grants as awarded by
the Montana Department of Justice, Board of Crime Control.

Approved By: City Administrator City Attorney
ATTACHMENTS

A. Grant Awards
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ORI
STATE OF MONTANA iass o
BOARD OF CRIME CONTROL PLEASE REL

PO Box 201408 - 3075 N Montana Ave - Helena MT 59620-1408
Phone: (406) 4443604  Fax: (406) 444-4722 '

Subgrant: 08-W03-90290  City Atty Victim/Witness Program

Grantee: Billings City FEIN: 816001237

PO Box 1178 Duration: 07/01/2008 through 06/30/2009
Billings, MT 59103 Proj. Dir: Karen Benner
Award Date: 06/24/2008 Personnel: $69,675.30
Federal Amount Awarded: $38,000.00 Contract Services: $0.00
State Amount Awarded: $0.00 b ; Al
Equipment: $0.00
Guaranteed Local Matching: $31,675.30 .

m e e Operating: $0.00
Total: $69,675.30 Total $69.675.30

Source of Federal Funds: 16.588 - Violence Against Women Formula Grant

Special Conditions
Please see attached Special Conditions

| am pleased to inform you that the Board of Crime Control has approved your application for financial
assistance. This grant is subject to the special conditions listed above, general conditions attached
hereto, and must be implemented and administered along guidelines already established by your
agency. This grant shall become effective, as of the date of award, when the grantee signs and returns a

copy of this grant award to the Board of Crime Control.

Funds allocated to this project, both awarded and matching, must be obligated prior to: 06/30/2009

AT -

Roland Mena [ Date
Executive Director
Board of Crime Control

I, as authorized representative of the above grantee agency, hereby signify acceptance of the above
described grant on the terms and conditions set forth above or incorporated by reference therein.

Ron Tussing Date

Mayor
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Subgrant 08-W03-90290 City Atty Victim/Witness Program Billings City

. If your agency receives $500,000.00 or more in federal assistance from all sources during the fiscal
year, you are required to have an audit conducted in accordance with federal circular A-133.

The recipient agrees to comply with the organizational audit requirements of OMB Circular A-133.
This audit must be performed in accordance with GAO’s Government Auditing Standards. In
conjunction with the beginning date of the award, the audit report period of the state or local
govemnmental entity to be audited under the single audit requirement is 07/01/2008 to 06/30/2009.
The audit report must be submitted no later than 03/31/2010 and for each audit cycle thereafter
covering the entire award period as originally approved or amended. Subsequent audits must be
submitted no later than nine (9) months after the close of the recipient organization’s audited fiscal
year.

An original copy of the audit report shall be sent to:

Montana Board of Crime Control
PO Box 201408
Helena, MT 59620-1408

. The applicant hereby assures and certifies compliance with all federal statutes, regulations, policies,
guidelines and requirements, including EO 12372 and Uniform Administrative Requirements for
Grants and Cooperative Agreements, 28 CFR, Part 66, Common Rule, that govern the application,
acceptance and use of federal funds for this federally assisted project. Also, the applicant assures
and certifies that in the event a federal or state court or federal or state administrative agency makes
a finding of discrimination after a due process hearing on the grounds of race, color, religion, national
origin, sex, or disability against a recipient of funds, the recipient will forward a copy of the finding to
MBCC.

3. This grant award is conditional upon availability of Federal funding.

. Award of this grant does not commit the Board of Crime Control to future funding.

5. Applicant must maintain time and attendance records to support personnel costs associated with

grant project.

. Subgrantee must keep records documenting the services provided. Records should show the type of
service provided, who provided the service, who received the service, the time and location of service
and amount charged.

- The applicant assures that any information furnished by any person and identifiable to any specific
private person shall not be used for any purpose other than the purpose for which it was obtained.
Such information shall be immune from legal process and shall not, without the consent of the person
furnishing such information, be admitted as evidence or used for any purpose in any action, suit, or
other judicial, legislative, or administrative proceeding.

. No more than 5% of the total project budget is to be used for public awareness or public education
type expenditures.
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10.

1.

12.

13.

14.

15,

. Quarterly progress, financial, and statistical reports, in a format required by MBCC are required for

calendar quarters ending: September 30, December 31, March 31, and June 30. These reports are
to be received by the Montana Board of Crime Control within 20 days following the end of the
calendar quarter. Subgrantees who fail to submit reports by the due date will be subject to the
following:

FIRST LATE REPORT: Subgrantee will be notified to cease all expenditures of grant funds until the
reports are submitted.

. SECOND LATE REPORT: Cancel the grant. Project must appear before the Subgrant Review

Committee and petition to get the grant reinstated.

Subgrantee may be required to appear before a subcommittee, at the Board's discretion, to explain
their progress towards successful implementation of the grant. Should grant problems or deficiencies
be detected, the subcommittee is authorized to initiate corrective actions.

Subgrantee will assist victims in seeking available crime victim compensation benefits. Such
assistance may be achieved by identifying and notifying potential recipients of the compensation
program and assisting them with application forms and procedures. Program must demonstrate that
it will coordinate it's activities with the State Victims Compensation Program.

Any funds not properly obligated during the grant period shall lapse and revert to the Montana Board
of Crime Control.

Funding for this project is designated for improving the justice system’s response to violent crimes
against women. Therefore, it is a special condition of this subgrant contract that priority for services
from your program be given to women who are victims of gender-motivated crime, especially
domestic violence, dating violence, sexual assault, and stalking.

Funding for this project is designated for improving services and the criminal justice response to
violent crimes against women. Therefore, it is a special condition of this subgrant contract that your
Tribal Government certify compliance with the following two conditions by signing these special
conditions. ’

That its laws, policies and practices do not require, in connection with the prosecution of any
misdemeanor or felony domestic violence offense, that an abused person bear the costs associated
with filing criminal charges against a domestic violence offender or the costs associated with the
issuance or service of a warrant, protection order, or witness subpoena.

That the Indian tribal government, unit of local government, or another governmental entity incur full
out-of-pocket costs of forensic medical examinations for victims of sexual assault. “Full out-of-pocket
costs means any expense that may be charged to a victim in connection with a forensic medical
examination for the purpose of gathering evidence of a sexual assault (e.g., the full cost of the
examination, an insurance deductible, or a fee established by the facility conducting the examination).

Education, prevention and awareness campaigns are not allowable under the STOP Violence Against
Women Grant Program.
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16.

17.

18.

18.

20.

21.

The grantee shall submit one copy of all proposed publications resulting from this agreement to the
Montana Board of Crime Control. Any publications (written, visual, or sound), printed with these funds
shall contain the following statement.

This project was supported by Grant No. awarded by the Montana Board of Crime
Control (MBCC) through the Office of Justice Programs, US Department of Justice. Points of view in
this document are those of the author and do not necessarily represent the official position or policies
of the US Department of Justice.

All media, press releases and public presentations must acknowldge funding through Montana Board
of Crime Control.

All information furnished to VAWA subgrantee agencies by victims of gender specific violence,
including identifying information, is confidential, with the following exceptions:

a) in stuations where a trained professional assesses that a victim is in danger of harming herself or
others ( i.e., suicide or homicide),

b) the victim informs the subgrantee that she is violating a court order or that there is a warrant out
for her arrest, and

¢) in the event that the victim provides written consent for a release of information.

Programs are required by state statute MCA 26-1-812 Advocate Privilege, to maintain confidentiality
of victims, privilege belongs to the victim and may not be waived even if the victim is unreachable.
This privilege terminates upon death of a victim.

The subgrantee agrees to comply with the National Environmental Policy Act (NEPA) and other
related federal environmental impact requirements in the use of these grant funds either directly or
indirectly by sub-contractors.

Subgrantee must submit quar{erly statistical reports via the PDQ database in electronic format. In

. addition, subgrantee must submit quarterly narrative reports via mail. Reports are due within 20 days

following the end of the calendar quarter. Failure to do so will require the subgrantee to cease all
expenditures and appear before the Subgrant Review Committee to petition for reinstatement.

The recipient agrees to provide services to victims of federal and tribal crimes on the same basis as
victims of state and local crimes.

Recipient understands and agrees that it CANNOT use any federal funds, either directly or indirectly,
in support of the enactment, repeal, modification or adoption of any law, regulation or policy, at any
level of government, without the express prior written approval from MBCC.

1, as authorized representative of the above grantee agency, hereby signify acceptance of the above
special conditions.

Ron Tussing Date
Mayor
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Equal Employment Opportunity Plan - EEOP

Federal regulations require recipients of federal funds prepare, maintain on file,
submit to MBCC for review, and/or implement an Equal Employment Opportunity
Plan (EEOP). The purpose of an EEOP is to ensure full and equal participation
of men and women regardless of race or national origin in the workforce. Below
is a list of criteria to determine what you need to do to comply with federal
regulations.

An agency receiving $500,000 or more in federal funds and has 50 or more
employees must submit an EEOP to Montana Board of Crime Control
(MBCC) within 45 days of the date of award.

If an agency has fewer than 50 employees, regardless of the amount of the
award, no EEOP is required; however, the agency must fill out a Certification
Form (included in the award packet) and return it to MBCC within 45 days of
the date of award.

Pursuant to the Department of Justice regulations, each agency that receives
$25,000 or more, but under $500,000 in federal funds and has 50 or more
employees, is required to maintain an EEOP on file and return the
Certification Form.

A recipient of under $25,000 is not required to maintain or submit an EEOP,
but must return the Certification Form.

Educational, non-profit or Indian Tribes are not required to maintain or submit
an EEOP, but must return the Certification Form.

Determine which of the above criteria your agency falls under, then complete and
sign the applicable section and return it to MBCC. If you need to submit an
Equal Employment Opportunity Plan, please contact MBCC.
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CERTIFICATION FORM
RempzemNameandAdf:rf;i_ C‘ﬁru 0‘? %Mﬂ&g P.O.Box \I8 B&ums MT s410

rant Number: 0%-W03-90290 Award Amount: ﬁ_a_‘al_m 00

Contact Person Name and Title: Phone Number: (4() Qﬂ 1-8LT
i Ll weX

Grant Title:

Federal regulations require recipients of financial assistance from the Office of Justice Programs (OJP), its component agencies, and the
Office of Community Oriented Policing Services (COPS) to prepare, maintain on file, submit to OJP for review, and implement an Equal
Employment Opportunity Plan (EEOP) in accordance with 28 C.F.R §§ 42.301-.308. The regulations exempt some recipients from allof -
the EEOP requirements. Other recipients, according to the regulations, must prepare, maintain on file and implement an EEOP, but they
do not need to submit the EEOP to OJP for review. Recipients that claim a complete exemption from the EEOP requirement must
complete Section A below. Recipients that claim the limited exemption from the submission requirement, must complete Section B
below. A recipient should complete either Section A or Section B, not both. If a recipient receives multiple OJP or COPS grants,
please complete a form for each grant, ensuring that any EEOP recipient centifies as completed and on file (if applicable) has been
prepared within two years of the latest grant. Please send the completed form(s) to the Office for Civil Rights, Office of Justice Programs,
U.S. Department of Justice, 810 7% Street, N.W., Washington, D.C. 20531. For assistance in completing this form, please call (202)307-
0690 or TTY (202) 307-2027. '

Section A- Declaration Claiming Complete Exemption from the EEOP Requirement. Please check all the boxes that
apply. :

Q Recipient has less than 50 employees, Q Recipient is an Indian tribe,
Q Recipient is a non-profit organization, Q. Recipientis an educational institution, or
Q Recipient is a medical institution, Q Recipientis receiving an award less than $25,000
L [responsible official], certify that

[recipient] is not required to
prepare an EEOP for the reason(s) checked above, pursuant to 28 C.F.R §42.302. I further certify that

[recipient] will comply with applicable Federal civil rights
laws that prohibit discrimination in employment and in the delivery of services.

Print or type Name and Title Signature Date

Section B- Declaration Claiming Exemption from the EEOP Submission Requirement and Certifying That an
EEOP Is on File for Review.

If a recipient agency has 50 or more employees and is receiving a single award or subaward for $25,000 or more, but less than $500,000,
then the recipient agency does not have to submit an EEOP to OJP for review as long as it certifies the following (42 C.F.R. § 42.305):

._Ron TU..%S\f\O\ [responsible official], certify that

rhe Cidy of BAKANGS ' [recipient],which has 50 or more
employees and is receiving a singl award or subaward for $25,000 or more, but less than $500,000, has formulated an

EEOP in accordance with 28 CFR §42.301, ef seq., subpart E. I further certify that the EEOP has been formulated and
signed into effect within the past two years by the proper authority and that it is available for review. The EEQP is on file in

the office of: Q,cﬂ—\l Clerte [organization],
t 890 N &1 BlMunes {MWT 59(0] {address],for review by the public and

employees or for review or audit by officiald-bf the relevant state planning agency or the Office for Civil Rights, Office of
Justice Programs, U. S Department of Justice, as required by relevant laws and regulations.

RoenTusseinag (Y\ON or

Print or type Name and Ti Signature Date

Com?[elLe/ ‘xLop and
either Section Ror B

OMB Approval No. 1121-0140 Expiration Date: 01/31/06
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U.S. DEPARTMENT OF JUSTICE
OFFICE OF JUSTICE PROGRAMS
OFFICE OF THE COMPTROLLER

CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND
OTHER RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS

Applicants should refer to the regulations cited below to determine the certification to which they are required to
attest. Applicants should also review the instructions for certification included in the regulations before completing this
form. Signature of this form provides for compliance with certification requirements under 28 CFR Part 69, “New
Restrictions on Lobbying™ and 28 CFR Part 67, “Government-wide Debarment and Suspension (Nonpro-curement) and
Government-wide Requirements for Drug-Free Workplace (Grants).” The certifications shall be treated as a material
representation of fact upon which reliance will be placed when the Department of Justice determines fo award the

covered transaction, grant, or cooperative agreement.

1. LOBBYING

As required by Section 1352, Title 31 of the U.S, Code, and
implemented al 28 CFR Part 69, for persons entering into a
grant or cooperative agreement over $100,000, as defined at
28 CFR Part €9, the applicant certifies that:

{a) No Federal appropriated funds have been paid or will be
paid, by or en behalf of the undersigned, ta any person for in-
fluencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or emplayee of
Congress, or an employee of a Member of Congress in con-
nection with the making of any Federal grant, the entering into
of any cooperative agr t, and the extension, conti 1,
renewal, amendment, or modification of any Federal grant or
cooperative agreemant;

" (b) If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or at-
tempting to influence an officer or employee of any agency, a
Member of Congress, an officer ar employee of Cangress, or
an employee of a Member of Congress in connection with this
Federal grant or cooperative agr t, the undersigned shall
complete and submit Standard Form - LLL, "Disclosure of
Lobbying Activities,” in accordance with its instructions;

(c) The undersigned shali require that the language of this cer-

public (Federal, State, or local) transaction or contract under a
public transaction; violation of Federal or State antitrust statutes
or commission of embezzlement, theft, forgery,

bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State, or
local) with commission of any of the offenses enumerated in
paragraph (1)(b) of this certification; and

(d) Have not within a three-year period praceding this appiica-
tion had one or more public transaclions (Federal, State, or
local) terminated for cause or default; and

B. Where the applicant is unable to certify to any of the
statements in this certification, he or she shall attach an
explanation to this application.

3. DRUG-FREE WORKPLACE
(GRANTEES OTHER THAN INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1988, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
defined at 28 CFR Part 67 Sections 67.615 and 67.620—

rd ts for all sub ds
at all tiers (including subgrants, contracts under grants and -
cooperalive agreements, and subcontracts) and that all sub-
recipients shall certify and disclose accdrdingly. ¥

tification be included.in the award dc d:

2. DEBARMENT, SUSPENSION. AND OTHER
RESPONSIBILITY MATTERS"
(DIRECT RECIPIENT)

As required by Executive Order 12549, Debarment and
Suspension, and implemented at 28 CFR Part 67, for prospec-
tive participants in primary covered transactions, as defined at
28 CFR Part 67, Section 67.510—

A. The applicant certifies that it and its principals:

‘(a) Are not presently debarred, suspended, proposed for debar-
ment, declared ineligible, sentenced to a denial of Federal
benefits by a State or Federal court, or voluntarily excluded
from covered transactions by any Federal department

or agency;

(b) Have not within a three-year period preceding this applica-
tion been convicted of or had a civil judgment rendered against
them for commission of fraud or a criminal offense In connec-
tion with obtaining, attempting to obtain, or performing a

A. The applicant certiffes that it will or will continue to provide

a drug-free workplace by: - . . ;
(a) Publishing a statement notifying employees that the
unlawful manufacture, distribution, dispensing, possession, or
use of a controlled substance is prohibited in the grantee's

workplace and specifying the actions that will be taken against _
employees for violation of such prohibition; S

(b) Establishing an on-going drug-free awareness program to
inform employees about—

(1) The dangers of drug abuse in the workplace;
(2) The grantee's policy of maintaining a drug-free workplace;

(3) Any available drug counseling, rehabilitation, and employee
assistance programs; and

(4) The penalties that may be imposed upon employees for
drug abuse violations occurring in the workplace;

{c) Making it a requirement that each employee to be engaged
in the performancas of the grant be given a copy of the state-
ment required by paragraph (a);

{d) Nolifying the employee in the statement required by para-
graph (a) that, as a condition of employment under the grant,
the employee will—

OJP FORM 4061/6 (3-91) REPLACES OJP FORMS 4061/2. 4061/3 AND 4061/4 WHICH ARE OBSOLETE.
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(1) Abide by the terms of the statement; and

(2) Notify the employer in writing of his er her conviction for a
violation of a criminal drug statute occurring in the workplace
no later than five calendar days after such canviction;

(e) Notifying the agency, in writing, within 10 calendar days
after receiving notice under subparagraph (d)(2) from an

employee or otherwise receiving actual notice of such convic-tion.

Employers of convicted employees must provide notice, including
position title, to; Department of Justice, Office of

Justice Programs, ATTN: Control Desk, 633 Indiana Avenue,
N.W., Washington, D.C. 20531. Notice shall include the iden-
tification number(s) of each affected grant;

(f) Taking one of the following actions, within 30 calendar
days of receiving notice under subparagraph (d)(2), with
respect to any employee who is so convicted—

(1) Taking appropriate personnel action against such an
employee, up to and including termination, consistent with the
requirements of the Rehabilitation Act of 1973, as amended; or

(2) Requiring such employee to participate satisfactorily in a
drug abuse assistance or rehabilitation program approved for
such purposes by a Federal, State, or local health, law enforce-
ment, ar other appropriate agency;
(g) Making a good faith effort to continue to maintain a drug-
free workplace through implementation of paragraphs (a), (b),
(e}, (d). (e), and (f).
B. The grantee may insert in the space provided below the
site(s) for the performance of work done in connection with
the specific grant: )
Place of Performance (Street address, city, county, state, zip
a) :

Check [J if there are workplaces on file that are not indentified
here.

Section 67, 630 of the regulations provides that a grantee that
is a State may elect to make one certification in each Federal
fiscal year, A copy of which should be included with each ap-
plication for Depariment of Justice funding. States and State
agencies may elect to use OJP Form 4061/7.

Check [J if the State has elected to complete OJP Form
4061/7.

DRUG-FREE WORKPLACE
{GRANTEES WHO ARE INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1988, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
defined at 28 CFR Part 67; Sections 67.615 and 67.620—

A. As a condition of the grant, | certify that | will not engage
in the unlawful manufacture, distribution, dispensing, posses-
sion, or use of a controlled substance in conducling any
activity with the grant; and

B. If canvicted of a criminal drug offense resulting from a
violation occurring during the conduct of any grant activity, |
will report the conviction, in writing, within 10 calendar days
of the conviction, to: Department of Justice, Office of Justice
Programs, ATTN: Gontrol Desk, 633 indiana Avenue, N.W.,
Washington, D.C. 20531.

As the duly auihmizad-representaﬁve of the applicant, | hereby certify that the applicant will comply with the above certifications.

1. Grantee Name and Address:

_ L. 5905 8T™MSY BUMOGS,INT s410l
. B % J S ¥

Oy Piborney's Vot Waness Vrograw

4. Typed Name and Title of Authorized Representative

5. Signature

6. Date

*U.S. Govemment Printing Office: 1986 - 405-037/40014
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mﬁaﬁsm Al
STATE OF MONTANA UKIWHNAL
BOARD OF CRIME CONTROL PLEASE RETURN

PO Box 201408 - 3075 N Montana Ave - Helena MT 59620-1408
Phone: (406) 444-3604  Fax: (406) 444-4722

Subgrant. 08-W03-90294 Domestic Violence Unit

Grantee: Billings City FEIN: 816001237

PO Box 1178 Duration: 07/01/2008 through 06/30/2009
Billings, MT 59103 Proj. Dir: Teague Westrope
Award Date: 06/24/2008 ‘ Personnel: $77.304.68
Federal Amount Awarded: $52,000.00 Contract Services: $0.00
State Amount Awarded: $0.00 oot K000
Equipment: $0.00
Guaranteed Local Matching: $33,581.68 .

SRR Operating: $7,527.00
Total: $85,581.68 Total: $85,581.68

~ Source of Federal Funds: 16,588 - Violence Against Women Formula Grant

Special Conditions
Please see attached Special Conditions

| am pleased to inform you that the Board of Crime Control has approved your application for financial
assistance. This grant is subject to the special conditions listed above, general conditions attached

| hereto, and must be implemented and administered along guidelines already established by your
agency. This grant shall become effective, as of the date of award, when the grantee signs and returns a

copy of this grant award to the Board of Crime Control.

Funds allocated to this project, both awarded and matching, must be obligated prior to: 06/30/2009

/WW o

L™
Roland Mena Date

" Executive Director
Board of Crime Control

1, as authorized representative of the above grantee agency, hereby signify acceptance of the above
described grant on the terms and conditions set forth above or incorporated by reference therein.

Ron Tussing Date

Mayor
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l Subgrant 08-W03-90294 Domestic Violence Unit

Billings City

1.

If your agency receives $500,000.00 or more in federal assistance from all sources during the fiscal
year, you are required to have an audit conducted in accordance with federal circular A-133.

The recipient agrees to comply with the organizational audit requirements of OMB Circular A-133.
This audit must be performed in accordance with GAQ’s Government Auditing Standards. In
conjunction with the beginning date of the award, the audit report period of the state or local
governmental entity to be audited under the single audit requirement is 07/01/2008 to 06/30/2009.
The audit report must be submitted no later than 03/31/2010 and for each audit cycle thereafter
covering the entire award period as originally approved or amended. Subsequent audits must be
submitted no later than nine (9) months after the close of the recipient organization’s audited fiscal
year,

An original copy of the audit report shall be sent to:

- Montana Board of Crime Control

PO Box 201408
Helena, MT 59620-1408

- The applicant hereby assures and certifies compliance with all federal statutes, regulations, policies,

guidelines and requirements, including EO 12372 and Uniform Administrative Requirements for
Grants and Cooperative Agreements, 28 CFR, Part 66, Common Rule, that govern the application,
acceptance and use of federal funds for this federally assisted project. Also, the applicant assures
and certifies that in the event a federal or state court or federal or state administrative agency makes
a finding of discrimination after a due process hearing on the grounds of race, color, religion, national
origin, sex, or disability against a recipient of funds, the recipient will forward a copy of the finding to
MBCC.

. This grant award is conditional upon availability of Federal funding.

. Award of this grant does not commit the Board of Crime Control to future funding.

5. Applicant must maintain time and attendance records to support personnel costs associated with

grant project.

. Subgrantee must keep records documenting the services provided.  Records should show the type of

service provided, who provided the service, who received the service, the time and location of service
and amount charged.

- State rates for mileage, per diem, and lodging are maximum amounts that can be charged to

subgrants funded by MBCC.

Mileage rate: Effective 01/01/2008 .505 cents per mile

Meals Allowance: In-State Out-of State
Morning Meal (12:01AM-10:00AM) $5.00 ' $7.00
Midday Meal: (10:01AM-3:00PM) $6.00 $11.00
Evening Meal:  (3:01PM-12:00AM) $12.00 $18.00
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10.

1.

12.

13.

$23.00 $36.00
In order to claim reimbursement for a meal, you must be in a travel status for more than 3 continuous
hours withing one of the time ranges. To receive the morning meal you must leave before 7:00AM
and to receive the evening meal you must return after 6:01PM.

The lodging rate for Montana and federal lodging rate for out-of state lodging is available through the
Internet at the following location:

http://doa.mt.gov/DOAfravel/travelmain.asp
Grant funds may not be used to pay for out-of state travel without prior approval from MBCC.

Reimbursement for lodging without a receipt will be $12.00

Allowable expenses include emergency working supplies taxi fares, and business telephone calls.
Paid receipts must support individual expense items of $25.00 or more.

. The applicant assures that any information furnished by any person and identifiable to any specific
_ private person shall not be used for any purpose other than the purpose for which it was obtained.

Such information shall be immune from legal process and shall not, without the consent of the person
furnishing such information, be admitted as evidence or used for any purpose in any action, suit, or
other judicial, legisiative, or administrative proceeding.

. No more than 5% of the total project budget is to be used for public awareness or public education

type expenditures.

Quarterly progress, financial, and statistical reports, in a format required by MBCC are required for
calendar quarters ending: September 30, December 31, March 31, and June 30. These reports are
to be received by the Montana Board of Crime Control within 20 days following the end of the
calendar quarter. Subgrantees who fail to submit reports by the due date will be subject to-the

- following:

FIRST LATE REPORT: Subgrantee will be notified to cease all expenditures of grant funds until the
reports are submitted.

SECOND LATE REPORT: Cancel the grant. Project must appear before the Subgrant Review
Committee and petition to get the grant reinstated.

Subgrantee may be required to appear before a subcommittee, at the Board's discretion, to explain
their progress towards successful implementation of the grant. Should grant problems or deficiencies
be detected, the subcommittee is authorized to initiate corrective actions.

Subgrantee will assist victims in seeking available crime victim compensation benefits. Such
assistance may be achieved by identifying and notifying potential recipients of the compensation
program and assisting them with application forms and procedures. Program must demonstrate that
it will coordinate it's activities with the State Victims Compensation Program.

Any funds not properly obligated during the grant period shall lapse and revert to the Montana Board
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14.

15.

16.

17.

18.

of Crime Control.

Funding for this project is designated for improving the justice system's response to violent crimes
against women. Therefore, it is a special condition of this subgrant contract that priority for services
from your program be given to women who are victims of gender-motivated crime, especially
domestic violence, dating violence, sexual assault, and stalking.

Funding for this project is designated for improving services and the criminal justice response to
violent crimes against women. Therefore, it is a special condition of this subgrant contract that your
Tribal Government certify compliance with the following two conditions by signing these special
conditions. .

That its laws, policies and practices do not require, in connection with the prosecution of any
misdemeanor or felony domestic violence offense, that an abused person bear the costs associated
with filing criminal charges against a domestic violence offender or the costs associated with the
issuance or service of a warrant, protection order, or witness subpoena.

That the Indian tribal government, unit of local government, or another governmental entity incur full
out-of-pocket costs of forensic medical examinations for victims of sexual assault. “Full out-of-pocket
costs means any expense that may be charged to a victim in connection with a forensic medical
examination for the purpose of gathering evidence of a sexual assault (e.g., the full cost of the
examination, an insurance deductible, or a fee established by the facility conducting the examination).

Education, prevention and awareness campaigns are not allowable under the STOP Violence Against
Women Grant Program.

The grantee shall submit one copy of all proposed publications resulting from this agreement to the
Montana Board of Crime Control. Any publications (written, visual, or sound), printed with these funds
shall contain the following statement.

This project was supported by Grant No. awarded by the Montana Board of Crime
Control (MBCC) through the Office of Justice Programs, US Department of Justice. Points of view in
this document are those of the author and do not necessarily represent the official position or policies
of the US Department of Justice. '

All media, press releases and public presentations must acknowldge funding through Montana Board
of Crime Control.

All information furnished to VAWA subgrantee agencies by victims of gender specific violence,
including identifying information, is confidential, with the following exceptions:

a) in stuations where a trained professional assesses that a victim is in danger of harming herself or
others (i.e., suicide or homicide),

b) the victim informs the subgrantee that she is violating a court order or that there is a warrant out
for her arrest, and
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19.

20.

21.

22.

c) in the event that the victim provides written consent for a release of information.

.Programs are required by state statute MCA 26-1-812 Advocate Privilege, to maintain confidentiality
of victims, privilege belongs to the victim and may not be waived even if the victim is unreachable.
This privilege terminates upon death of a victim.

The subgrantee agrees to comply with the National Environmental Policy Act (NEPA) and other
related federal environmental impact requirements in the use of these grant funds either directly or
indirectly by sub-contractors.

Subgrantee must submit quarterly statistical reports via the PDQ database in electronic format. In
addition, subgrantee must submit quarterly narrative reports via mail. Reports are due within 20 days
following the end of the calendar quarter. Failure to do so will require the subgrantee to cease all
expenditures and appear before the Subgrant Review Committee to petition for reinstatement.

The recipient agrees to provide services to victims of federal and tribal crimes on the same basis as
victims of state and local crimes.

Recipient understands and agrees that it CANNOT use any federal funds, either directly or indirectly,
in support of the enactment, repeal, modification or adoption of any law, regulation or policy, at any
level of government, without the express prior written approval from MBCC.

I, as authorized representative of the above grantee agency, hereby signify acceptance of the above
special conditions.

Ron Tussing : ' Date
Mayor
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Equal Employment Opportunity Plan — EEOP

Federal regulations require recipients of federal funds prepare, maintain on file,
submit to MBCC for review, and/or implement an Equal Employment Opportunity
Plan (EEOP). The purpose of an EEOP is to ensure full and equal participation
of men and women regardless of race or national origin in the workforce. Below
is a list of criteria to determine what you need to do to comply with federal
regulations.

An agency receiving $500,000 or more in federal funds and has 50 or more
employees must submit an EEOP to Montana Board of Crime Control
(MBCC) within 45 days of the date of award.

If an agency has fewer than 50 employees, regardless of the amount of the
award, no EEOP is required; however, the agency must fill out a Certification
Form (included in the award packet) and return it to MBCC within 45 days of
the date of award.

Pursuant to the Department of Justice regulations, each agency that receives
$25,000 or more, but under $500,000 in federal funds and has 50 or more
employees, is required to maintain an EEOP on file and return the
Certification Form,

A recipient of under $25,000 is not required fo maintain or submit an EEOP,
but must return the Certification Form.

Educational, non-profit or Indian Tribes are not required to maintain or submit
an EEOP, but must return the Certification Form.

Determine which of the above criteria your agency falls under, then complete and
sign the applicable section and return it to MBCC. [f you need to submit an
Equal Employment Opportunity Plan, please contact MBCC.
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CERTIFICATION FORM

Recipient Name and Address: . v W\T gq 103

. .

Grant Title: _DOM qshg: yig‘gﬂg g \Jng 3 Grant Number: Qﬁ:_w_ojﬁg],jﬂ*\ward Amount: $59 000.00

Contact Person Name and Title: = Phone Number: (0l a':f [-RO
De Cuy Bforpe

Federal regulations require recipients of financial assistance from the Office of Justice Programs (OJP), its component agencies, and the
Office of Community Oriented Policing Services (COPS) to prepare, maintain on file, submit to OJP for review, and implement an Equal
Employment Opportunity Plan (EEOP) in accordance with 28 C.F.R §§ 42.301-.308. The regulations exempt some recipients from all of
the EEOP requirements. Other recipients, according to the regulations, must prepare, maintain on file and implement an EEQP, but they
do not need to submit the EEOP to OJP for review. Recipients that claim a complete exemption from the EEOP requirement must
complete Section A below. Recipients that claim the limited exemption from the submission requirement, must complete Section B
below. A recipient should complete either Section A or Section B, not both. If a recipient receives multiple OJP or COPS grants,
please complete a form for each grant, ensuring that any EEOP recipient certifies as completed and on file (if applicable) has been
prepared within two years of the latest grant. Please send the completed form(s) to the O ffice for Civil Rights, Office of Justice Programs,
U.S. Department of Justice, 810 7™ Street, N.W., Washington, D.C. 20531. For assistance in completing this form, please call (202)307-
0690 or TTY (202) 307-2027.

Section A- Declaration Claiming Complete Exemption from the EEOP Requirement. Please check all the boxes that
apply. .

Q Recipient has less than 50 employees, Q Recipient is an Indian tribe,
Q Recipient is a non-profit organization, Q. Recipient is an educational institution, or
Q Recipient is a medical institution, Q Recipient is receiving an award less than $25,000
1, : [responsible official], certify that

[recipient] is notrequired to
prepare an EEQP for the reason(s) checked above, pursuant to 28 C.F.R §42.302. I further certify that

[recipient] will comply with applicable Federal civil rights
laws that prohibit discrimination in employment and in the delivery of services.

Print or type Name and Title Signature Date

Section B- Declaration Claiming Exemption from the EEOP Submission Requirement and Certifying That an
EEOP Is on File for Review.

If a recipient agency has 50 or more employees and is receiving a single award or subaward for $25,000 or more, but less than $500,000,
then the recipient agency does not have to submit an EEOP to OJP for review as long as it certifies the following (42 CF.R. § 42.305):

L_Ron Tussing [responsible official], certify that
the_Qity of B OGS : [recipient],which has 50 or more

employees and is receiving a sing‘ﬁe award or subaward for $25,000 or more, but less than $500,000, has formulated an
EEOP in accordance with 28 CFR §42.301, ef seq., subpart E. I further certify that the EEOP has been formulated and
signed into effect within the past two years by the proper authority and that it is available for review. The EEOP is on file in
the office off _ (i erk [organization],

at__ Q90 N Q ['H“- Eg Wy g' };55 !}A T S910\ [address],for review by the public and
employees or for review or audit by officials’of the relevant state planning agency or the Office for Civil Rights, Office of

Justice Programs, U. S. Department of Justice, as required by relevant laws and regulations.

Ron Tussing Mm;or“

Print or type Name and Fitle Signature Date

Complete +op and
eithec Seotion Ror B

OMB Approval No. 1121-0140 Expiration Date: 01/31/06
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U.S. DEPARTMENT OF JUSTICE
OFFICE OF JUSTICE PROGRAMS
OFFICE OF THE COMPTROLLER

CERTIFICATIONS REGARDING LOBBYING; DEBARMENT, SUSPENSION AND
OTHER RESPONSIBILITY MATTERS; AND DRUG-FREE WORKPLACE REQUIREMENTS

covered transaction, grant, or cooperative agreement.

Applicants should refer to the regulations cited below to determine the certification to which they are required to
attest. Applicants should also review the instructions for certification included in the regulations before completing this
form. Signature of this form provides for compliance with certification requirements under 28 CFR Part 69, “New ;
Restrictions on Lobbying” and 28 CFR Part 67, "Government-wide Debarment and Suspension (Nonpra-curement) and
Government-wide Requirements for Drug-Free Workplace (Grants).” The certifications shall be treated as a material
representation of fact upon which reliance will be placed when the Department of Justice determines to award the

1. LOBBYING

As required by Section 1352, Title 31 of the U.S, Code, and
implemented at 28 CFR Part 69, for persons entering into a
grant or cooperative agreement over $100,000, as defined at
28 CFR Part 69, the applicant certifies that:

(a) No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any persan for in-
fluencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of
Congress, or an employee of 2 Member of Congress in con-
nection with the making of any Federal grant, the entering into
of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal grant or
cooperative agreement;

(b) if any funds other than Federat appropriated funds have
been paid or will be paid to any person for influencing or at-
tempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with this
Federal grant or cooperative agreement, the undersigned shall
complete and submit Standard Faorm - LLL, “Disclosure of
Lobbying Activities,” in accordance with its instructions;

tification be included in the award documents for all subawards
at all tiers (including subgrants, contracts under grants and
cooperative agreements, and subcontracts) and that all sub- *
recipients shall certify and disclose accordingly.

2. DEBARMENT, SUSPENSION, AND OTHER
RESPONSIBILITY MATTERS
(DIRECT RECIPIENT)

As required by Executive Order 12549, Debarment and
Suspension, and implemented at 28 CFR Part 67, for prospec-
tive participants in primary covered transactions, as defined at
28 CFR Part 67, Section 67.510—

A. The applicant certifies that it and its principals:

{a) Are not presently debarred, suspended, proposed for debar-
ment, declared ineligible, sentenced to a denial of Federal
benefits by a State or Federal court, or voluntarily excluded
from covered transactions by any Federal department

ar agency;

(b) Have not within a three-year period preceding this applica-

them for commission of fraud or a criminal offense in connec-
tion with obtaining, attempting to obtain, or performing a

(c) The undarsigned shall require.that the Ianguage of this ger- . -

tion been convicted of or had a civil judgment rendered against

public (Federal, State, or.local) transaction or contract under a
public transaction; violation of Federal or State anfitrust statutes
of com ion of embezzl theft, forgery,

bribery, falsification or destruction of records, making false
statements, or receiving stolen properly; -

(c) Are not presently indicted for or otherwise criminally or
civiliy charged by a governmental entity (Federal, State, or
local) with commission of any of.the offenses enumerated in
paragraph (1)(b) of this certification; and

{d) Have not within a three-year period preceding this applica-
tion had one or more public transaclions (Federal, Slale. or
focal) terminated for cause or default; and

B. Where the applicant is unable to cerlify to any of the
statements in this certification, he or she shall attach an
explanation to this application.

3. DRUG-FREE WORKPLACE
{GRANTEES OTHER THAN INDIVIDUALS)

' As required by the Drug-Free Workplace Act of 1988, and

- implemented at 28 CFR.Part 67, Subpart F, for grantees, as
‘ defined &t 28 CFR Part 67'Sections 67.615 and 67.620—

A.The applicant certifies Ihai it will or will commue to Qrovlde
a drug:free workplace by-

{a) Publishing a statement notifying employees that the
unlawful manufacture, distribution, dispensing, possession, or
use of a controlled subsiance is prohibited in the grantee's
workplace and specifying the actions that will be takeén against
employees for vielation-of such prohibition; : .

(b) Establishing an on-going drug-free awareness program to
inform employees about—

(1) The dangers of drug abuse in the workplace;
(2) The grantee's policy of maintaining a drug-free workplace;

(3) Any available drug counseling, rehabilitation, and employee
assistance programs; and

(4) The penalties that may be imposed upon employees for
" drug abuse violations occurring in the workplace;

(c) Making it a requirement that each employee to be engaged
in the performance of the grant be given a copy of the state-
ment required by paragraph (a);

(d) Notifying the employee In the statement required by para-
graph (a) that, as a condition of employment under the grant,
the employee will—

‘OJP FORM 4061/6 {3-91) REPLACES OJP FORMS 4061/2, 4061/3 AND 4061/4 WHICH ARE OBSOLETE.
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(1) Abide by the terms of the statement; and

(2) Notify the employer in writing of his or her conviction for a

violation of a criminal drug statule occurring in the kpl
no later than five calendar days after such conviction;

(e) Notifying the agency, in writing, within 10 calendar days

after receiving notice under subparagraph {d)(2) from an
employee or otherwise receiving actual notice of such convic-tion.
Employers of convicted employees must provide notice, including
position title, to: Department of Justice, Office of

Justice Programs, ATTN: Control Desk, 633 Indiana Avenue,
N.W., Washington, D.C. 20531, Notice shall include the iden-
tification number(s) of each affected grant;

() Taking one of tha following actions, within 30 calendar
days of receiving notice under subparagraph (d)}{(2), with
respect to any employee wha is so convicted—

_{1) Taking appropriate personnel action against such an
employes, up to and Including termination, consistent with the
requirements of the Rehabilitation Act of 1973, as amended; or

(2) Requiring such employee to participate satisfactorily in a
drug abuse assistance or rehabilitation program approved for
such purposes by a Federal, State, or local health, law enforce-
ment, or other appropriate agency;

(g) Making a good faith effort to continue to maintain a drug-
free workplace through implementation of paragraphs (a), (b),
(c). (d). (e), and (£).

B. The grantee may insert in the space provided below the
site(s) for the performance of work done in connection with
the spedific grant:

Place of Performance (Street address, city, county, state, zip
code) sk

Check [ if there are warkplaces on file that are not indentified
here.

Section 67, 630 of the regulations provides that a grantee that
is a State may elect to make one certification in each Federal
fiscal year. A copy of which should be included with each ap-
plication for Department of Justice funding. States and State
agencies may elect to use OJP Form 4061/7.

Check [] if the State has elected to complete OJP Form
4061/7.

DRUG-FREE WORKPLACE
(GRANTEES WHO ARE INDIVIDUALS)

As required by the Drug-Free Workplace Act of 1388, and
implemented at 28 CFR Part 67, Subpart F, for grantees, as
defined at 28 CFR Part 67; Sections 67.615 and 67.620—

A. As a condition of the grant, | certify that | will not engage
in the unlawful manufacture, distribution, dispensing, posses-
sion, or use of a controlled substance in canducting any
activity with the grant; and

B. If convicted of a criminal drug offense resulting from a
violation occurring during the conduct of any grant activity, |
will report the conviction, in writing, within 10 calendar days
of the conviction, to: Department of Justice, Office of Justice
Programs, ATTN: Cantrol Desk, 633 Indiana Avenue, N.W.,
Washington, D.C, 20531,

As the duly authorized representative of the applicant, | hereby certify that the applicant will comply with the abave certifications.

1. Grantee Name and Address:

990 S. 3T Bangs, NT™ 5910}

Ciky of Bllings

Ro. Box V118 BUkings, T 54103

2. Application Number and/or Project Name

Domues e Yiolenes U

3. Grantee IRS/Vendor Number

4. Typed Name and Title of Authorized Representative:

5. Signature

6. Date

“U.8. Govemment Printing Office: 1996 - 405-037/40014

61




K

AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Resolution of Intent to Construct W.O. 08-17, Glenhaven
Stormwater Improvement

DEPARTMENT: Public Works - Engineering
PRESENTED BY: David D. Mumford, P.E., Public Works Director

PROBLEM/ISSUE STATEMENT: The purpose of this project is to address a storm
drainage problem on Glenhaven Drive located in Lake Hills Subdivision in the Heights.
The project will include street widening, curb & gutter, driveway work, sidewalks (per
landowners request), and constructing a small ditch along the storm drain easement. This
project will affect five property owners. In order to construct these improvements,
Council must pass a Resolution of Intent and set a Public Hearing for the project in order
to allow the five adjacent property owners to be assessed for curb and gutter,
driveway/approach work, and sidewalk (optional by property owner).

FINANCIAL IMPACT: The proposed project is funded with storm drain funds and
property assessments for a total project cost of $95,473, as follows:

Estimated Assessed Costs $ 46,000.00
Storm Drain $ 49,473.00

Funding for the proposed project has already been authorized in the Capital Improvement
Plan and is identified in the Fiscal Year 2008 budget.

RECOMMENDATION

Staff recommends that Council pass a Resolution of Intent to construct the improvements
identified in Work Order 08-17, Glenhaven Stormwater Improvement, and set a Public
Hearing date for September 08, 2008.

Approved By: City Administrator City Attorney
ATTACHMENT
A Resolution of Intent
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RESOLUTION NO. 08-

A RESOLUTION RELATING TO W.O. 08-17, GLENHAVEN STORMWATER
IMPROVEMENT; DECLARING IT TO BE THE INTENTION OF THE CITY COUNCIL TO
ORDER IN THE PROGRAM FOR THE PURPOSE OF UNDERTAKING CERTAIN LOCAL
IMPROVEMENTS AND FINANCING THE COSTS THEREOF AND INCIDENTAL
THERETO THROUGH THE ISSUANCE OF SIDEWALK, CURB AND GUTTER
IMPROVEMENT BONDS SECURED BY THE CITY'S SPECIAL IMPROVEMENT
DISTRICT REVOLVING FUND.

WHEREAS, the city is granted the power pursuant to M.C.A. 7-14-4109 to order
certain improvements without creation of a special improvement district and certain
sections of curb and gutter, sidewalks, drive approaches, alley approaches and/or
appurtenant features have deteriorated, settled and cracked, or none exist, or some of
the foregoing do not exist; and

WHEREAS, the safety and convenience of the public require installation,
construction, reconstruction, repair or replacement of curbs and gutters, sidewalks, drive
approaches, alley approaches, and/or appurtenant features or combinations thereof; and

WHEREAS, said improvements should be ordered as provided by law.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF BILLINGS, MONTANA, AS FOLLOWS:

1. INTENTION TO ORDER IN. Itis the intention of the Council to order the installation,
construction, reconstruction, or replacements of certain curbs, gutters, sidewalks,
drive approaches, alley approaches and appurtenant improvements in certain
locations, which improvements and locations are more fully described in Exhibits “A”
and “B” attached hereto.

2. AFFECTED PROPERTIES. All properties, which will be required to pay any portion
of the costs of the improvements identified herein, are listed and the owners of those
properties are identified on Exhibit “B” attached hereto.

3. ESTIMATED COSTS. The estimated assessed costs of the proposed
improvements, including construction costs, incidental expenses, engineering fees,
legal fees, administrative fees and bond issuance costs, but exclusive of interest
charges, will be $46,000.00 as described below

Construction Costs $34,409.00
Engineering & Administration $5,750.00
Bond Revolving Fund (5%) $2,300.00
Bond Discount Costs (2%) $920.00
Issuance Costs (3%) $1,380.00
Bank Fees $1,000.00
Roundoff $ (241.00)
TOTAL ASSESSED COSTS $46,000.00

Estimated unit costs for construction only, not including engineering, issuance,
administrative and bond costs as follows:
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Removal and Replacement of: Unit Price:

Concrete Flatwork Removal $ 2.50/sq. ft.
New Construction:

Curb Walk, 4” $ 5.50/sq. ft.
Concrete Driveway, 4” $ 6.00/sq. ft.
Curb and Gutter $12.00/lin. ft.
Concrete Curb Approach, 6" $ 6.50/sq. ft.

The actual cost to be assessed against any benefited property will be determined by the
actual amount of work done adjacent to the property.

4. ASSESSMENT OF COSTS. All costs of constructing the curbs, gutters, sidewalks,
and drive approaches, including engineering, administrative and bond costs will be
assessed against the properties which are adjacent to the improvements installed.
As shown on Exhibit “B”, assessments will be levied against 5 separate lots, parcels,
or tracts.

The costs for each property will vary depending upon the actual construction
that is required adjacent to each property. The average total assessment,
including engineering, administrative, and bond costs is estimated to be
$9,200.00, with a high of $13,156.71, low of $7,140.84, and a median of
$8,846.00.

5. PERIOD OF ASSESSMENT. The assessments for all improvements and costs
shall be paid in not more than twelve (12) annual installments, plus interest, provided
however, that payment of one-half of each annual installment, plus interest, may be
deferred to May 31 of the year following the assessment.

6. PROPERTY OWNER OPTION TO CONSTRUCT IMPROVEMENTS. In the event
that the City Council orders in the above-described improvements following the
public hearing, then the owners of all properties to be assessed for the costs of said
improvements will be notified of such action in writing. Said owners will have thirty
(30) days from the date of said notice in which to install the required improvements at
their own expense. In the event the owners do not install these improvements, the
City will do so and will assess the costs against the benefited properties as described
herein.

7. METHOD OF FINANCING; PLEDGE OF REVOLVING FUND; FINDINGS AND
DETERMINATIONS.
The City will issue Sidewalk, Curb, and Gutter Improvement Bonds in an
aggregate principal amount estimated at $46,000.00 in order to finance the costs of
the Improvements. Principal of and interest on the Bonds will be paid from special
assessments levied against the property in the Project. This Council further finds it is
in the public interest, and in the best interest of the City and the Project, to secure
payment of principal of and interest on the Bonds by the Revolving Fund and hereby
authorizes the City to enter into the undertakings and agreements authorized in
Section 7-12-4225 in respect to the Bonds.

In determining to authorize such undertakings and agreements, this Council has
taken into consideration the following factors:
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(a) Estimated Market Value of Parcels. The estimated total market value of the lots,
parcels, or tracts in the Project, as of the date of adoption of this resolution, as
estimated by the County Assessor, is $589,502.00. The average market value is
$117,900.40, with a high of $130,687.00, a low of $104,092.00, and median
value of $115,304.00. The special assessments to be levied against each lot,
parcel, or tract are less than the increase in the estimated market value of the
properties as a result of the construction of the improvements.

(b) Diversity of Property Ownership. For the 5 Tax codes in this project, there are 5
separate property owners.

(c) Comparison of Special Assessments, Property Taxes and Market Value.
Currently, there is no SID levied against the 5 property owners.

As noted in Section 4, the estimated average assessment levied by this
project will be $9,200.00. With an average market value of $117,900.40,
and an average yearly principal payment of $767.00 (monthly principal of
$64.00), the amount of assessment versus the value of the property would
appear acceptable. As such, no unusual need for loans from the Revolving
Fund would be expected. Further information comparing the total cost
(estimate) to the market value for each parcel is listed in Exhibit “B”.

(d) Delinguencies. For tax year 2007, Zero (0) parcels were delinquent. This rate is
above the average city collection rate of 95%.

Therefore, given the delinquency history of this Project area, no unusual
need for loans from the Revolving Fund would be expected.

(e) The Public Benefit of the Improvements. The five property owners impacted by
the project are located at the sag of Glenhaven Dr. Stormwater flows east down
Glenhaven Dr. and floods several homes at the bottom as well as leaving
standing water on the road at the sag where there currently is a big pot hole.
The benefit to the public would be containing the stormwater within the curb and
gutter and channeling it out to the golf course through the storm drain easement.
The street will be wider and safer at the corner and no standing water will be on
the road. It will greatly reduce chances of flooding landowner’s homes.

The Current City Subdivision and Site Development Ordinances, and under City
Council policies, the cost of installation of new curb, gutter, sidewalk, and drive
approaches is to be borne by the adjoining property owners. Property Owner’s
will not be required to install sidewalk on this project.

8. REIMBURSEMENT EXPENDITURES.

(a) Regulations. The United States Department of Treasury has promulgated
final regulations governing the use of proceeds of tax-exempt bonds, all
or a portion of which are to be used to reimburse the City for project
expenditures paid by the City prior to the date of issuance of such bonds.
Those regulations (Treasury Regulations, Section 1.150-2) (the
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(b)

(€)

(d)

(€)

“Regulations”) require that the City adopt a statement of official intent to
reimburse an original expenditure not later than 60 days after payment of
the original expenditure. The Regulations also generally require that the
bonds be issued and the reimbursement allocation made from the
proceeds of the bonds within 18 months (or three years, if the
reimbursement bond issue qualifies for the “small issuer” exception from
the arbitrage rebate requirement) after the later of (i) the date the
expenditure is paid or (ii) the date the project is placed in service or
abandoned, but (unless the issue qualifies for the “small issuer” exception
from the arbitrage rebate requirement) in no event more than three years
after the date the expenditure is paid. The Regulations generally permit
reimbursement of capital expenditures and costs of issuance of the
bonds.

Prior Expenditures. Other than (i) expenditures to be paid or reimbursed
from sources other than the Bonds, (ii) expenditures permitted to be
reimbursed under the transitional provision contained in Section 1.150-
2())(2) of the Regulations, (iii) expenditures constituting preliminary
expenditures within the meaning of Section 1.150-2(f)(2) of the
Regulations, or (iv) expenditures in a “de minimus” amount (as defined in
Section 1.150-2(f)(1) of the Regulations), no expenditures for the
Improvements have been paid by the City before the date 60 days before
the date of adoption of this resolution.

Declaration of Intent. The City reasonably expects to reimburse the
expenditures made for costs of the Improvements out of the proceeds of
Bonds in an estimated maximum aggregate principal amount of $67,000
after the date of payment of all or a portion of the costs of the
Improvements. All reimbursed expenditures shall be capital
expenditures, a cost of issuance of the Bonds or other expenditures
eligible for reimbursement under Section 1.150-2(d)(3) of the Regulations.

Budgetary Matters. As of the date hereof, there are no City funds
reserved, allocated on a long-term basis or otherwise set aside (or
reasonably expected to be reserved, allocated on a long-term basis or
otherwise set aside) to provide permanent financing for the expenditures
related to the Improvements, other than pursuant to the issuance of the
Bonds. The statement of intent contained in this resolution, therefore, is
determined to be consistent with the City’s budgetary and financial
circumstances as they exist or are reasonably foreseeable on the date
hereof.

Reimbursement Allocations. The City’s financial officer shall be
responsible for making the “reimbursement allocations” described in the
Regulations, being generally the transfer of the appropriate amount of
proceeds of the Bonds to reimburse the source of temporary financing
used by the City to make prior payment of the costs of the Improvements.
Each allocation shall be evidence by an entry on the official books and
records of the City maintained for the Bonds or the Improvements and
shall specifically identify the actual original expenditure being reimbursed.
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9.

10.

PUBLIC HEARING. On Monday, September 08, 2008, at 6:30 p.m., in the Council
Chambers located on the Second Floor of the Police Facility, 220 North 27™ Street,
Billings, MT, the City Council will conduct a public hearing concerning this project
and all interested parties will be allowed to testify. The City Council will also consider
all written comments submitted to the City Clerk prior to the hearing or submitted to
the Council during the hearing.

NOTICE OF PASSAGE OF RESOLUTION OF INTENTION. The City Clerk is
hereby authorized and directed to publish or cause to be published a copy of a
Notice of the passage of this Resolution in the BILLINGS TIMES, a newspaper of
general circulation in the county on August 21 and August 28, 2008, in the form and
manner prescribed by law, and to mail or cause to be mailed, a copy of said Notice
to every person, firm corporation, or the agent of such person, firm, or corporation
having real property within the District listed in his or her name upon the last
completed assessment roll for state, county and school district taxes, at his last-
known address, on or before the same day such notice is published.

PASSED by the City Council and APPROVED this 11" day of August, 2008.

CITY OF BILLINGS:

BY:

Ron Tussing MAYOR

ATTEST:

Cari Martin CITY CLERK
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Work Order 08-17

Glenhaven Stormwater Improvement
Exhibit "A”: Location of Work

Project Description

1. Reconstructing 150 ft of Glenhaven Drive to put sag in front of storm drain

easement.
2. Constructing a small ditch along storm drain easement to carry stormwater out to

the golf course.
3. Constructing curb and gutter, approaches, sidewalk (optional), and street
widening along the listed five property owners.

See attached drawing for project limits and property owners.
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W.O. 08-17

Glenhaven Stormwater Improvement

Exibit B
SID W.O. 08-17 MARKET
TAX 1D # SID PAYOFF DELINQUENT ASSESMENT VALUE
A22814 - $0.00 n/a $7,140.84 $113,523.00
A22815 - $0.00 n/a $8,846.00 $104,092.00
A22816 - $0.00 n/a $9,058.56 $130,687.00
A22820 - $0.00 n/a $13,156.71 $125,896.00
A22821 - $0.00 n/a $7,797.90 $115,304.00
AVERAGE $9,200.00 $117,900.40
MEDIAN $8,846.00 $115,304.00
HIGH $13,156.71 $130,687.00
LOW $7,140.84 $104,092.00
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Zone Change #845, 2" Reading of Ordinance
DEPARTMENT: Planning and Community Services
PRESENTED BY: Nicole Cromwell, AICP, Zoning Coordinator, Planner 11

PROBLEM/ISSUE STATEMENT: The applicant is requesting a zone change from
Residential 9,600 (R-96) to Residential 6,000 (R-60) on a .85 acre parcel of land on the
south east corner of the intersection of Monroe Street and Madison Avenue, legally
described as the North 147.55 feet of the E1/2NWSWNW1/4 — West of the Drain in
Section 10 of Township 1 South, Range 26 East and located at 203 Monroe Street. The
applicants are Daniel Dimich and Patricia Rodriquez and the agent is Charles Hamwey. A
pre-application neighborhood meeting was held at the South Side Cop Shop at 80
Hallowell Lane on May 20, 2008. The Zoning Commission conducted a public hearing
on July 1, 2008, and is forwarding a recommendation of approval on a 5-0 vote. The City
Council held a public hearing and approved the first reading of the zone change on July
28, 2008.

ALTERNATIVES ANALYZED: State law at MCA 76-2-304 requires that all zone
changes be reviewed in accordance with 12 criteria. Using the 12 criteria to determine
the appropriateness of the zone change request, the City Council may:

1. Approve the zone change request

2. Deny the zone change request

3. Allow withdrawal of the application

4. Delay action for up to thirty (30) days

FINANCIAL IMPACT: The proposed zone change should have no effect on the City’s
tax base.

RECOMMENDATION
The Zoning Commission recommends by a 5-0 vote that the City Council approve Zone
Change #845 and adopt the determinations of the 12 criteria.

Approved by: City Administrator City Attorney
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ATTACHMENTS:

A: Ordinance
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ATTACHMENT A
Zone Change #845
ORDINANCE NO. 08-

AN ORDINANCE AMENDING THE ZONE
CLASSIFICATION FOR the North 147.55
feet of the EL/2NWSWNW1/4 — West of
the Drain in Section 10 of Township 1
South, Range 26 East containing 37,026
square feet

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BILLINGS,
MONTANA:

1. RECITALS. Title 76, Chapter 2, Part 3, MCA, and Sections 27-302
and 27-1502, BMCC, provide for amendment to the City Zoning Map from time to
time. The City Zoning Commission and staff have reviewed the proposed zoning
for the real property hereinafter described. The Zoning Commission and staff
have considered the twelve (12) criteria required by Title 76, Chapter 2, Part 3,
MCA. The recommendations of the Zoning Commission and staff have been
submitted to the City Council, and the City Council, in due deliberation, has
considered the twelve (12) criteria required by state law.

2. DESCRIPTION. A tract of land known as the North 147.55 feet of the
E1/2NWSWNW1/4 — West of the Drain in Section 10 of Township 1 South,
Range 26 East containing 37,026 square feet and is presently zoned Residential
9,600 and is shown on the official zoning maps within this zone.

3. ZONE AMENDMENT. The official zoning map is hereby amended
and the zoning for the above described parcel is hereby changed from
Residential 9,600 to Residential 6,000 and from the effective date of this
ordinance, shall be subject to all the rules and regulations pertaining to
Residential 6,000 as set out in the Billings, Montana City Code.

4, REPEALER. All ordinances or parts of ordinances in conflict
herewith are hereby repealed.

5. EFFECTIVE DATE. This ordinance shall be effective from and after
final passage and as provided by law.

PASSED by the City Council on first reading July 28, 2008.

PASSED, ADOPTED AND APPROVED on second reading August 11,
2008.
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CITY OF BILLINGS:

BY:

Ron Tussing, Mayor

ATTEST:

BY: Cari Martin, City Clerk
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Preliminary Plat of Tuscany Subdivision
DEPARTMENT: Planning and Community Services
PRESENTED BY: Woyeth Friday, AICP, Planning Division Manager

PROBLEM/ISSUE STATEMENT: On June 2, 2008, the developer, GSK Partners,
LLC, applied for preliminary major plat approval for Tuscany Subdivision, which
contains 49 single-family residential lots on approximately 115 acres of land. The
property is zoned Residential-9600 (R-96). The subject property is located east of
Ironwood Estates and north of Yellowstone Country Club Estates. The representing agent
is Morrison-Maierle, Inc. The City Council preliminary approved the Tuscany
Subdivision preliminary plat with conditions at its meeting on September 24, 2007. Since
that time, the applicant has submitted this second preliminary plat application in
conjunction with a legal settlement agreement between GSK Partners, LLC and the City
of Billings. Two variances from the Subdivision Regulations have been requested. One is
to permit curb-style sidewalks in lieu of boulevard-style sidewalks. The second is to
allow no full, secondary access to the subdivision as required for all major subdivisions
in the City. The Planning Board held a public hearing on July 22, 2008, and is
recommending eight conditions of approval. The Board also is stressing to the Council
the importance of the future connection of Pomino Way in the Tuscany Subdivision to the
City’s road network. The Board supports efforts to ensure this connection is provided when
future development south of Tuscany Subdivision occurs. The City Council will review the
preliminary plat and variance requests, and approve, conditionally approve, or deny the
proposed subdivision at its August 11, 2008, meeting.

ALTERNATIVES ANALYZED: State and City subdivision regulations require that
preliminary plats be reviewed using specific criteria, as stated within this report. The
City may not unreasonably restrict an owner’s ability to develop land if the subdivider
provides evidence that any identified adverse effects can be mitigated.

FINANCIAL IMPACT: Should the City Council approve the preliminary plat, the
subject property may develop, resulting in additional tax revenues for the City.
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RECOMMENDATION

The Planning Board on a 6-0 vote recommends approval of the two requested variances
from Section 23.406 (B) (13), and Section 23-406 (A) (5), BMCC, conditional approval
of the preliminary plat of Tuscany Subdivision, and adoption of the Findings of Fact as
presented in the staff report to the City Council.

Approved by: City Administrator City Attorney
ATTACHMENTS

A. Preliminary Plat

B. Site Photographs

C. Findings of Fact

D. Variance Review Criteria

E. Mayor’s Approval Letter

F. Written Comments from Public
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INTRODUCTION

On June 2, 2008, the developer, GSK Partners, LLC, applied for preliminary major plat
approval for Tuscany Subdivision, which contains 49 single-family residential lots on
approximately 115 acres of land. The property is zoned Residential-9600 (R-96). The
subject property is located east of Ironwood Estates and north of Yellowstone Country
Club Estates. The representing agent is Morrison-Maierle, Inc. The City Council
preliminary approved the Tuscany Subdivision preliminary plat with conditions at its
meeting on September 24, 2007. Since that time, the applicant has submitted this second
preliminary plat application in conjunction with a legal settlement agreement between
GSK Partners, LLC and the City of Billings. Two variances from the Subdivision
Regulations have been requested. One is to permit curb-style sidewalks in lieu of
boulevard-style sidewalks. The second is to allow no full, secondary access to the
subdivision as required for all major subdivisions in the City.

PROCEDURAL HISTORY

e The Planning Board reviewed and made a recommendation on the Tuscany
Subdivision on August 28, 2007 to the City Council.

e The City Council preliminary approved the Tuscany Subdivision preliminary plat
with conditions at its meeting on September 24, 2007.

e The City Council and the applicant approved a legal settlement agreement in May
2008 that provided for the applicant to submit a second preliminary plat.

e On May 15, 2008, a pre-application meeting was conducted for the second
preliminary plat application of Tuscany Subdivision.

e On June 2, 2008, the preliminary major plat application was submitted to the
Planning Division.

e On June 19, 2008, the departmental review meeting for the preliminary plat was
conducted.

e On July 8, 2008, the Planning Board conducted a plat review on the proposed
major subdivision.

e OnJuly 22, 2008, the Planning Board conducted a public hearing on the proposed
major subdivision.

e On August 11, 2008, the preliminary plat will be reviewed and acted on by the
City Council.

BACKGROUND

The proposed major subdivision creates 49 lots for single-family, residential
development. The subject property is located east of Ironwood Estates and north of
Yellowstone Country Club Estates.

General location: East of lIronwood Estates and north of
Yellowstone Country Club Estates

Legal Description: Tract B, Certificate of Survey 3030, Tract 1,
2" Amended
Subdivider/Owner: GSK Partner, LLC
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Engineer and Surveyor: Morrison-Maierle, Inc.

Existing Zoning: Residential 9600

Existing land use: Vacant Land

Proposed land use: Large lot, single-family residences
Gross area: 115.75 acres

Net area: 55.88 acres

Proposed number of lots: 49

Lot size: Max: 2.07 acres

Min.: 0.64 acres

Parkland requirements: 3.23 acres of parkland required; 49.19 acres
provided: 9.51 acres provided for public
access via a public easement on private open
space land, and 39.69 acres provided as
private parkland for use by the subdivision
residents.

ALTERNATIVES ANALYSIS

One of the purposes of the City’s subdivision review process is to identify potentially
negative effects of property subdivision. When negative effects are identified it is the
subdivider’s responsibility to mitigate those effects. Various City departments reviewed
this application and provided input on effects and mitigation. The Planning Board
develops and recommends conditions of approval that are based on departmental
comments and public input using the subdivision review criteria. The Findings of Fact,
which are presented as an attachment, discuss the potential negative impacts of the
subdivision and the following conditions of approval are recommended as measures to
further mitigate any impacts.

RECOMMENDED CONDITIONS OF APPROVAL
Pursuant to Section 76-3-608(4), MCA, the following conditions are recommended to
reasonably minimize potential adverse impacts identified within the Findings of Fact:

1. To ensure the provision of easements and minimize effects on public health and
safety, the subdivider shall work with the City Engineering Division and the private
utility companies to determine suitable locations for utility easements. These
easements shall be depicted on the final plat. (Required by Section 23-410 of the
City Subdivision Regulations and recommended by the Engineering Division)
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2. To minimize effects on local services, the applicant shall provide centralized
delivery boxes with sufficient pullouts to accommodate a mail carrier vehicle.
The location of the boxes shall be reviewed and approved by the post office.
(Required by Section 406.A.17. of the City Subdivision Regulations and
recommended by the United States Postal Service)

3. To minimize effects on public health and safety, allow for adequate emergency
access to the site, and to mitigate the requirements of Section 23-406.A.5,
BMCC which requires secondary access for major subdivisions, the following
shall be required prior to final plat approval:

The following language shall be added to Section IV of the SIA:

“Emergency Access Road The emergency access road described here shall be
constructed prior to approval of any building permits for the Tuscany Subdivision.
The emergency access road shall be designed to a minimum unobstructed surface
width of not less than 20 feet and shall be constructed to adequately support a 40-
ton vehicle with a surface so as to provide all weather driving capabilities. Gates
or other approved barricades shall be required at either end of the road to restrict
through traffic. A sign shall be fixed to each gate in a conspicuous manner. The
sign shall read “EMERGENCY ACCESS ONLY™ using black letters not less than
2 inches wide and 6 inches high on a white retroreflective background.

Prior to construction, a cross-sectional design of the road including location,
section, surfacing, and drainage, and design of gates or barriers shall be submitted
to and approved by the Billings Fire Department and the City Engineer’s Office.
The storm drainage design shall account for a 10 year storm event with no
encroachment of the travel way.”

“Emergency Access Road Construction The concrete path across the 20 foot
park easement shall be built to the maximum width possible within the 20 foot
wide easement and be constructed to adequately support a 40-ton vehicle with a
surface so as to provide all weather driving capabilities. The City Parks
Department shall review and approve the emergency access road within the park
corridor in cooperation with the Fire Department. The remainder of the
emergency access road shall be to a minimum unobstructed surface width of not
less than 20 feet and shall be constructed to adequately support a 40-ton vehicle
with a surface so as to provide all weather driving capabilities.

“The Emergency access road shall be assigned a name by the City Fire Marshal’s
Office. The road shall be shown on the plat along with the name assigned to the
road. This is for the sole purpose of ensuring the roads are entered into and
reflected on the County GIS mapping system. The emergency access road will
not have a conventional street sign identifying it by the assigned name. The name
assigned to this emergency access road shall be Emergency Rd 1 Tuscany.
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“Two (2) sets of final plans showing corrections/revisions after review and
approval must be submitted to the City Fire Marshal. The City Fire Marshal will
forward 1 set of plans to County GIS so that the emergency access road and road
name are inputted into the GIS mapping system.”

As specified in Section IV of the SIA, all structures shall have fire sprinkler
systems. Plans for the sprinkler requirements shall be reviewed by the Fire
Department at the time of building permit.

Language in Section IV (A) shall be amended to read:

“All building permit application submittals for construction on any lot within the
subdivision prior to completion of a second access for vehicular traffic to the
subdivision and acceptance by the City of Billings shall require that all dwellings
have internal fire sprinkler systems installed in accordance with NFPA 13-D.”

Language in Section 1V (B) shall be amended to read:

“Upon completion of a second access for vehicular traffic to the subdivision and
acceptance by the City of Billings, internal fire sprinkler systems shall not be
required to be installed within structures on any lot.”

(Required by Section 23-413.C. of the City Subdivision Regulations and
recommended by the Engineering and Planning Divisions and the Fire
Department)

4. To comply with the definition of subdivision set forth by Article 23-200, BMCC,
the exempt plat for the boundary line relocation of the approximately 56 acre
property containing the site for the proposed water reservoir and proposed city park
land shall be recorded prior to recording of the final plat (Required by Article 23-
200, BMCC)

5. To ensure public access within the subdivision for use of specific Open Space areas
#8 and #9, to provide access from east to west across the subdivision property for
public park access, and to clarify the access and maintenance of public
infrastructure and future trail facilities, an easement document specifying the
parameters of the public access easement shall be provided and reviewed and
approved by City Legal, Planning and Parks Departments prior to final plat
approval. (Recommended by the Planning Division, the Public Works Department
and the Parks Department)
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6. To minimize the effects on local services, prior to final plat approval the subdivider
shall amend the language in Section VII (B) (2) (b) and (c) of the SIA to state the
following:

“The open spaces indentified within the subdivision as O.S. #s 1-13 will be
maintained and managed by a private homeowner’s association for the
subdivision. Future trail improvements in O. S. #8 and #9 will be maintained
through a Park Maintenance District (PMD) that will be created for the
Tuscany Subdivision at the time the trail improvements are installed by the
City. The homeowners association for the subdivision will manage all other
maintenance or management of the open space areas #1-13 in the
subdivision, including O. S. #8 and #9 as identified on the preliminary plat.
(Required by Article 23-1000, BMCC, recommended by Parks

Department and Planning Division)

7. To minimize effects on local services and notify future property owners of the
status of Pomino Way within the Tuscany Subdivision, language shall be added
to Section Il of the SIA that states: “Pomino Way is a public street built within
public right-of-way to the southern property line of the Tuscany Subdivision for
future connectivity to other neighborhoods in the area. Property owners along
Pomino Way should be aware that this street may be a through street in the
future to neighborhoods to the south and may facilitate vehicle and pedestrian
access in and out of the Tuscany Subdivision.” Recommended by the Planning
Board to notify future property owners of the potential for Pomino Way to be a
through street in the subdivision

8. Minor changes may be made in the SIA and final documents, as requested by the
Planning, Legal or Public Works Departments to clarify the documents and bring
them into the standard acceptable format.

9. The final plat shall comply with all requirements of the City of Billings
Subdivision Regulations, rules, regulations, policies, and resolutions of
Yellowstone County, and the laws and Administrative Rules of the State of
Montana.

Pomino Way Future Connection: The Planning Board finds that the future
connection of Pomino Way in the Tuscany Subdivision to the City’s road network is
an essential vehicle and pedestrian connection in this area of Billings, and the Board
supports efforts to ensure this connection is provided when future development south
of Tuscany Subdivision occurs. The Planning Board offers this information as a
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comment, not a condition, to the City Council to express the Board’s view of the
importance of this future road connection.

VARIANCES REQUESTED

Sidewalks: A variance to permit sidewalks on one side of the internal subdivision streets,
where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides of
internal subdivision streets. The subdivider is requesting a hardship for the sidewalks
based on the varied terrain of the subject property. The applicant is proposing 5-foot
wide boulevard walks along one side of the internal subdivision streets, except in areas
where there are no lots adjacent to the sidewalk. In these areas, the subdivider is
proposing 5-foot wide curb walks. Staff finds that this variance is acceptable as there is
varied terrain throughout the subdivision that makes sidewalk construction challenging.
The subdivider also is proposing a public access easement across the Open Space #8 and
#9 areas designated on the preliminary plat along the southern portion of the property.
This access easement will provide a public park access across the property to the adjacent
parkland to the east and will provide a connection to Ironwood Estates to the west via an
existing 20-foot-wide park corridor at the southeast corner of Ironwood Estates off of
Autumnwood Drive.

Full, Secondary Access: A variance to permit no full secondary access, where Section
23-406 (A) (5), BMCC, specifically addresses the requirement for secondary access to
major subdivisions. The applicant is requesting a variance due to the rimrocks that border
the property on the north and east, and the limitations of passing through private property
on the west and south. The applicant has pursued a second access to the west through
Ironwood Estates Subdivision and has met with physical and legal barriers. The applicant
also has pursued secondary access to the south to a road in the Yellowstone Country Club
and has not been able to secure access in that area. Staff has found that this variance is
acceptable since an emergency access is being provided to this subdivision, the
subdivision is constructing Pomino Way to the south property line of the subdivision to
facilitate full future secondary access when the property to the south develops, and the
subdivision is proposing fire sprinklers in all residences within the subdivision.

Further justification of these variances is included under Tab 9 of the application
submittal binder and the variance criteria and staff review are further discussed in
Attachment B of this staff report.

STAKEHOLDERS

At its July 22, 2008 meeting, the Planning Board held a public hearing to gather public
input on the proposal. The Planning Board first heard a presentation from Planning
Division Manager Wyeth Friday on the application and the staff recommendation. After
the presentation, Board Vice President Bill Iverson called for questions and discussion
from the members of the Board. Mr. lverson asked for clarification on the access for the
future park land dedication to the east of the proposed subdivision. Mr. Friday said that
the existing park corridor along Autumnwood Drive in Ironwood Estates Subdivision,
Open Space areas #8 and #9 in the Tuscany Subdivision, the public road right-of-way
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within the Tuscany Subdivision, and the State land to the east could all provide access to
the park property.

Planning Board Member Fred Rogers asked whether the requirement for sprinkler
systems in the homes in the subdivision would be lifted if a full, secondary access was
provided. Mr. Friday said that the language in the SIA specifies that if a full, secondary
access is provided then the requirement for residential sprinklers will no longer apply.

Planning Board Member Clinton McFarland asked if the applicant has worked with
ConocoPhillips on the maintenance of the high pressure pipeline that traverses the
property and if consideration has been made for emergency access along the pipeline
corridor going northeast out of the property. Mr. Friday said the applicant had worked
with ConocoPhillips on an easement for the pipeline and requirements for building
construction near the pipeline. He said there had not been discussion of the use of the
pipeline easement for a secondary or emergency access.

Planning Board Member Fred Rogers stated that he was concerned about the comments
from Montana Fish, Wildlife and Parks that development within ¥ mile of state lands
limits hunting on those lands. He said that this essentially condemns property without
compensation and that he finds this bothersome.

Planning Board Member Donna Forbes noted the concern expressed in the written
comment from Pam Christianson (See Attachment F) regarding who would be
responsible for paying for the improvements to 62" Street West for emergency access.
Mr. Friday said that under current plans to build 62" Street West for emergency access
either by the City or the developer of Ironwood Estates Subdivision, property owners in
the area would not be assessed. He said that he did not know how improvements would
be funded if 62" Street West was developed as a full access in the future. Ms. Forbes
commented that Pomino Way could be an important secondary access if it is improved in
the future. Mr. Friday said that the connection to Pomino Way through the Yellowstone
County Club Estates property will be a discussion that will move forward when the
property comes forward for development.

Mr. lIverson opened the public hearing for comment. Certified letters were sent to
adjacent property owners regarding the public hearing and a legal notice also advertised
the public hearing. Six members of the public, including the applicant and his agent,
spoke during the public hearing.

Gregory Wing, who lives in lronwood Estates Subdivision, distributed an aerial photo
map of the subject property to the Planning Board Members. He commended the efforts
of City staff in reviewing the application. He said that the proposed development is up to
standard and is a nice development. Mr. Wing stated that the section of Canyonwoods
Drive that will be used as the primary access for the subdivision is narrow, with 28 feet of
paved surface. He said that there is a lot of residential parking that takes place along this
road and that this creates a one lane road. He asked if the two accesses, one full access
and one emergency access, will provide enough for an emergency situation. Mr. Wing
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stated that the real solution is to cut Pomino Way through as a second, full access. He
stated that he is concerned that this subdivision as proposed is compromising on safety.

Brad Kimble, who lives in Ironwood Estates Subdivision, asked if the emergency access
IS going to be gated or allow some access. Mr. Friday stated that it will be gated at both
ends and will be accessed only by bicyclists and pedestrians, except in emergency
situations or to maintain the sewer line.

Shane Gundlach, the applicant, pointed out three points of access to the open space
property to the east of the subdivision. He said the trail access through Ironwood Estates,
and two accesses via the road right of way in the Tuscany Subdivision would all provide
public access to the park area. Mr. Gundlach also said that ConocoPhillips will not allow
a public access road to be built along its pipeline in the area and so this was not an option
that was considered for this subdivision.

Steven VanDelinder, who lives in Ironwood Estates Subdivision, said that he is in favor
of this development. He said that the access point on Pomino Way is critical and
recommended a resolution be passed that stipulated if the property to the south is
developed it must be opened. He asked that the City look into its eminent domain
authority to make the Pomino Way connection through the Yellowstone Country Club
Estates property.

Pam Purcell, who lives in Ironwood Estates Subdivision, said that the subject property
will be developed at some point, and that she is in favor of this development as a creative
solution.

Mr. Iverson closed the public hearing and asked Morrison-Maierle Engineer Kevin
Jacobsen, the applicant’s agent, if Canyonwoods Drive is wide enough to allow for
traffic. Mr. Jacobsen said that it was and that it has 32 feet of drivable surface including
two-foot-wide concrete aprons on each side. Planning Board Member Doug Clark asked
for a response to the email comments submitted by Pam Christianson (See Attachment
F). Mr. Jacobsen said that the comments reference 62™ Street West as an emergency
access to the subdivision, and the 62™ Street West access is technically “off the table” in
relation to access for the Tuscany Subdivision. Mr. Friday concurred and said that this is
not directly related to this subdivision. As to the requirement for secondary access and
regulations that were mentioned in the email comments, Mr. Friday said that overall the
variance for the secondary access was reviewed and weighed by staff against the
mitigation measures that might mitigate no full, secondary access. He said the provision
of an emergency access and residential sprinklers were significant mitigation measures to
support the variance from full, secondary access.

Ms. Forbes asked Mr. Friday about the Fire Department’s review and discussion of the
application and if there are any other items of concern that the Board should be aware of.
Mr. Friday said that initially the variance requests included a variance for full secondary
and emergency access. He said that following discussions between the applicant and
staff, the emergency access option was identified and the Fire Department was able to
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consider some mitigation options for the full, secondary access variance request. Ms.
Forbes asked about whether Pomino Way could be used as a full access in the future. Mr.
Friday said that the Fire Department and the applicant had reviewed the property where
the road would connect and found that while there is some topography that makes a
through road challenging, the primary obstacle is the private property ownership. Ms.
Forbes and Board Member Alex Tommerup said that the Pomino Way discussion needs
to move forward as this is an important access. Mr. Tommerup asked what triggers the
access. Mr. Friday said that an additional condition to require the adjacent property
owners to provide access is probably not possible. However, he said that if the property
comes in for review, connectively will be discussed and will be a review issue.

Planning Board Member Dennis Cook asked if the Yellowstone Country Club Estates
property owners have been approach for an access connecting to Pomino Way. Mr.
Gundlach said that he has met with the property owners on three occasions and all of the
proposals for access have not been accepted. Mr. Gundlach said he is still negotiating
and further along in discussions than they have been before. Mr. Clark asked if it would
be possible to make a notation in the SIA or conditions stressing the importance of the
access on Pomino Way. Mr. Friday concurred and said that the language could be added.
The Board agreed to add language to the SIA informing future property owners that
Pomino Way is expected to be a through street in the future (See Condition 7). The
Board also agreed to stress to the City Council in this report the importance of this future
connection. Mr. Clark also suggested that this road connection might be added to the
Transportation Plan Functional Classification Map as a future important connection.

The Board closed its discussion and voted 6-0 to recommend approval of the two
requested variances and conditional approval of the Tuscany Subdivision Preliminary
Plat.

CONSISTENCY WITH ADOPTED POLICIES OR PLANS

Consistency with the Growth Policy, the Transportation Plan, the Heritage Trail Plan, the
West Billings Plan, and the Northwest Shiloh Area Plan is discussed within the Findings
of Fact in Attachment C.

RECOMMENDATION

The Planning Board on a 6-0 vote recommends approval of the two requested variances
from Section 23.406 (B) (13), and Section 23-406 (A) (5), BMCC, conditional approval
of the preliminary plat of Tuscany Subdivision, and adoption of the Findings of Fact as
presented in the staff report to the City Council.

ATTACHMENTS
A. Preliminary Plat
B. Site Photographs
C. Findings of Fact
D. Variance Review Criteria
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E. Mayor’s Approval Letter
F. Written Comments from Public
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ATTACHMENT A

Preliminary Plat of Tuscany Subdivision
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ATTACHMENT B

Site Photographs

Figure 1: View east from the terminus of Ironwood Drive toward
the subject property.

Figure 2: View east from Canyonwoods Drive toward the subject
property.



Figure 3: View from Autumnwood Drive in Ironwood Subdivision
east toward the existing park corridor and proposed emergency access

route to the subject property.

Figure 4: View north fromTommy Armous Circle in Yellowstone
Country Club Estates of the subject property. Homes along the eastern
edge of Ironwood Estates Subdivision are visible in the left portion of

the photograph.



ATTACHMENT C

Findings of Fact

The Planning Board is forwarding the recommended Findings of Fact for Tuscany
Subdivision for review and approval by the City Council. These findings are based on
the preliminary plat application and supplemental documents and address the review
criteria required by the Montana Subdivision and Platting Act (76-3-608, MCA) and the
City of Billings Subdivision Regulations (23-303(H)(2), BMCC).

A. What are the effects on agriculture and agricultural water user facilities, local
services, the natural environment, wildlife and wildlife habitat and public health
and safety? (76-3-608 (3)(a), MCA) (23-302(H)(2), BMCC)

1. Effect on agriculture and agricultural water user facilities

The land to be subdivided is vacant and has not been used for agricultural crop
production. No irrigation ditches, laterals, or irrigation easements exist on the property or
are adjacent to the property. There should be no effect on agriculture or agricultural water
user facilities.

2. Effect on local services

a. Utilities — Water and sewer to the subject property will be through public main lines
within the internal subdivision streets from the existing lines within Canyonwoods
Drive and Autumnwood Drive. The location and sizing of these lines will be
determined by the Public Utilities Department, as specified within the SIA. A 30—foot-
wide public access and utility easement will be provided from the intersection of
Barco Reale Way and Canyonwoods Loop in the subdivision south along the west
property line of the subdivision to the existing 20-foot-wide park corridor located in
Ironwood Estates Subdivision that connects to Autumnwood Drive to provide for a
sewer main to loop through the subdivision. The public access and utility easement
will be constructed to allow City service vehicles to access the sewer line for its entire
length. This access easement also will be constructed to serve as an emergency access
to the Tuscany Subdivision as specified in Section 23-413 (C) of the City Subdivision
Regulations (See Section 2(e) of this report).

MDU will provide gas services, and Northwestern Energy will provide electric
services to the subdivision. Easements have been shown on the face of the preliminary
plat that are acceptable to these utility providers.

b. Stormwater — There are no existing detention or retention facilities in place to provide
stormwater drainage for the proposed subdivision. Stormwater drainage control will be
provided by a series of natural and constructed swales, culverts and a
detention/retention facility in the west central portion of the subdivision on Open
Space #10. Since a complete stormwater master plan for this area does not exist, the
subdivision may be required to participate in the costs of a future area wide
stormwater master plan, as specified within the SIA. Concrete culverts will be
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installed where necessary under the internal subdivision streets to allow passage of
stormwater runoff. All drainage improvements and discharge flows shall satisfy the
criteria set forth by the City of Billings Stormwater Management Manual and will be
subject to review and approval by the Engineering Division.

. Solid waste — The City of Billings will provide solid waste collection and disposal of
solid waste in the subdivision. The City’s landfill has adequate capacity for this waste.

. Streets - Access to the proposed subdivision will be through Ironwood Estates
Subdivision via Canyonwoods Drive that intersects the subdivision property on the
west side near the middle of the property. Canyonwoods Drive is a residential street
built with a 28-foot asphalt driving surface and 2’ concrete ribbons on each edge for a
total surface of 32 feet. There is no curb and gutter installed. The Traffic Accessibility
Study (TAS) provided with the preliminary plat application indicates an estimated 539
average weekday trips will be generated from the Tuscany Subdivision and use
Canyonwoods Drive to enter and exit the subdivision. Traffic must travel about one
block west on Canyonwoods, turn left on Cedarwood Lane for about one block and
then turn right on Ironwood Drive to access Molt Road. The internal subdivision
streets: Canyonwoods Loop, Barco Reale Way, Parrina Place, Brunello Place, Chianti
Place and Pomino Way will be constructed to 34-feet back of curb to back of curb
pavement widths within 56-foot wide easements. Barco Reale Way will have a wider
right-of-way and pavement width in one area to accommodate a central mail delivery
facility and pull out for vehicles.

These streets within the subdivision will be public. Boulevard sidewalks will be
installed on one side of the internal streets where streets front lots and curbwalks will
be installed on one side of the street where there is open space and no lots. The
subdivider is requesting a variance from Section 23-406.B.13, BMCC, which requires
boulevard sidewalks on both sides of internal streets within a subdivision based on the
challenging terrain within the subdivision. Staff is in support of this variance as
discussed on pages 1 and 2 of this report and in Attachment A.

. Emergency services — The Billings Police and Fire Departments will respond to
emergencies within the proposed subdivision. The nearest fire station is located at
1501 54™ Street West (Station #7). The subdivision is located within the ambulance
service area of American Medical Response (AMR). The Fire Department did express
concerns regarding the lack of full secondary access for this subdivision. To mitigate
the public health and safety concerns created by not having a full secondary access to
the subdivision for vehicular and pedestrian traffic, the subdivision will have an
emergency access road built from the intersection of Barco Reale Way and
Canyonwoods Loop south to the intersection of a 20-foot-wide park corridor in
Ironwood Estates Subdivision and through the 20-foot-wide park corridor to the
intersection of Autumnwood Drive in the lIronwood Estates Subdivision. In addition,
the residential structures built on all lots within the Tuscany Subdivision will have fire
sprinkler systems installed and approved by the City of Billings or a third party
approved by the City of Billings. The Fire Department finds these emergency access
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and sprinkler requirements acceptable to mitigate impacts to the public health and
safety as long as the additions to the SIA as described here and within the proposed
conditions of approval are made (See Condition #3).

The following language shall be added to Section IV of the SIA:

“Emergency Access Road The emergency access road shall be designed to a
minimum unobstructed surface width of not less than 20 feet and shall be
constructed to adequately support a 40-ton vehicle with a surface so as to provide
all weather driving capabilities. Gates or other approved barricades shall be
required at either end of the road to restrict through traffic. A sign shall be fixed
to each gate in a conspicuous manner. The sign shall read “EMERGENCY
ACCESS ONLY™ using black letters not less than 2 inches wide and 6 inches
high on a white retroreflective background.

Prior to construction, a cross-sectional design of the road including location,
section, surfacing, and drainage, and design of gates or barriers shall be submitted
to and approved by the Billings Fire Department and the City Engineer’s Office.
The storm drainage design shall account for a 10 year storm event with no
encroachment of the travel way.”

“Emergency Access Road Construction The concrete path across the 20 foot
park easement shall be built to the maximum width possible within the 20 foot
wide easement and be constructed to adequately support a 40-ton vehicle with a
surface so as to provide all weather driving capabilities. The remainder of the
emergency access road shall be to a minimum unobstructed surface width of not
less than 20 feet and shall be constructed to adequately support a 40-ton vehicle
with a surface so as to provide all weather driving capabilities.

“The Emergency access road shall be assigned a name by the City Fire Marshal’s
Office. The road shall be shown on the plat along with the name assigned to the
road. This is for the sole purpose of ensuring the roads are entered into and
reflected on the County GIS mapping system. The emergency access road will
not have a conventional street sign identifying it by the assigned name. The name
assigned to this emergency access road shall be Emergency Rd 1 Tuscany.

“Two (2) sets of final plans showing corrections/revisions after review and
approval must be submitted to the City Fire Marshal. The City Fire Marshal will
forward 1 set of plans to County GIS so that the emergency access road and road
name are inputted into the GIS mapping system.”

As specified in Section 1V of the SIA, all structures shall have fire sprinkler systems.
Plans for the sprinkler requirements shall be reviewed by the Fire Department at the
time of building permit.

Language in Section IV (A) shall be amended to read:
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“All building permit application submittals for construction on any lot within the
subdivision prior to completion of a second access for vehicular traffic to the
subdivision and acceptance by the City of Billings shall require that all dwellings
have internal fire sprinkler systems installed in accordance with NFPA 13-D.”

Language in Section 1V (B) shall be amended to read:
“Upon completion of a second access for vehicular traffic to the subdivision and
acceptance by the City of Billings, internal fire sprinkler systems shall not be
required to be installed within structures on any lot.”

The Police Department has expressed concerns regarding the lack of radio
communication reception in this area of the City and that there may be disruption in
reception of radio calls in this area. This has been a concern since the first filing of
Ironwood was platted and remains a concern with further subdivision. The only
remedy is to install another transmitter tower within this area. The future site of the
new City water reservoir east of this proposed subdivision may be a location for a
future relay tower for radio public safety communication. A radio relay tower is not a
requirement of this subdivision, but may be required in the future. Construction could
utilize a Special Improvement District (SID) in which property owners in this area of
Billings would contribute to the construction of the tower. A Waiver of Right to
Protest has been included with this subdivision for future creation of SIDs.

. Schools — The subdivision is located within School District #2. No comments were
received from the School District regarding this specific subdivision. However, the
subdivision was submitted for review by the local schools that will be affected by this
subdivision. Since all schools in the service area of the subdivision have reached
capacity, District 2 staff has specified that students from the proposed subdivision will
attend Boulder Elementary, Lewis and Clark Middle School, and Senior High School.

. Parks and Recreation — As part of this major plat, the subdivider is required to
provide 3.23 acres of dedicated parkland. The subdivider is proposing a land
dedication of 59.87 acres in the form of private open space areas throughout the
subdivision and a blanket public access easement located on Open Spaces #8 and #9
located in the southwestern area of the property. This public access easement will
facilitate public access from the park corridor in Ironwood Estates Subdivision from
Autumnwood Drive across the southern portion of the Tuscany Subdivision to the rim
rock area east of the subdivision and to a potential City park area that includes the City
water reservoir site (See Condition #5). This is a significant east-west pedestrian
connection in this area of Billings and meets a connectivity goal of the Heritage Trail
Plan. As specified within the SIA, the open spaces will be maintained by a private
Homeowner’s Association. Future trail improvements in Open Spaces #8 and #9 will
be maintained through a Park Maintenance District (PMD) that will be created at the
time the trail improvements are installed. Language in Section VII (B) (2) (b) and (c)
will be amended to clarify that only maintenance of the trail improvements will be
addressed through a PMD (See Condition #6). The Tuscany Homeowners Association
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will manage all other maintenance of the open space areas in the subdivision,
including Open Spaces #8 and #9.

h. Mail Delivery - The United States Postal Service is requesting that the applicant
provide centralized delivery for the proposed subdivision. The mailboxes should have
adequate room for a mail carrier to pull off for mail distribution and access (See
Condition #2). The proposed location of the mail boxes is on Barco Reale Way
located south of the entrance to the subdivision. This location shall be reviewed and
approved by the post office. The applicant is proposing additional right-of-way and
additional pavement width on a portion of Barco Reale Way to accommodate the
centralized delivery area and has specified this in Section 111 (a) and (b) of the SIA.

3. Effect on the natural environment

A geotechnical report was submitted with this application and indicates that there are
variable soil conditions throughout the subdivision with a potential for hydro-collapsible
soils. As specified by the Building Official’s review of the submitted geotechnical
report, a final design geotechnical investigation will be required when final building
designs are available. Language has been added to Section Il (E) and Section VIII of the
SIA to describe the soil conditions and potential additional geotechnical investigation that
may be required prior to construction in the subdivision.

4. Effect on wildlife and wildlife habitat

There are no known endangered or threatened species on the property. As
indicated within the General Conditions the Run with the Land section of the
submitted SIA, future property owners should be aware that the proposed
subdivision is located near prime wildlife habitat and adjacent to open agricultural
areas, therefore conflicts with wildlife may occur. Any damage caused by wildlife
is the responsibility of the owner. MFWP does not provide direct assistance unless
there is damage to commercial agricultural products in non-residential areas, or a
threat to public health and safety such as in the case of nuisance mountain lions.
MFWP has provided the following additional information regarding the location of
the subdivision and its impact on public hunting:

The proposed subdivision adjoins a parcel of State School Trust land that may be used by
the hunting public. Since Montana Department of Natural Resources and Conservation
rules prohibit the discharge of firearms within ¥ mile of an occupied dwelling, a
subdivision in this location would significantly reduce hunting opportunity on the
adjacent state land. This would reduce MFWP’s ability to manage deer/antelope
numbers in this area. The MFWP is recommending that no homes be built within % mile
of the state land boundary. Initial analysis of this separation request indicates that
potentially three lots would be affected by this separation recommendation and not be
able to be built on along the eastern edge of the proposed subdivision. Staff is not
recommending this separation request as a condition of approval and recommends the
applicant discuss this issue further with MFWP to see if any mitigation is possible or
needed for the three affected lots on the subdivision.
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5. Effect on the public health, safety and welfare

This subdivision is located in an area that has significant topographic relief that makes
construction of structures, roads, and sidewalks challenging. The property backs up to
steep rim rocks on the north and east that have the potential for rock fall and rock slide
hazards. The subdivision is proposed to utilize one full access for vehicular traffic and
one emergency access for only emergency situations. Fire sprinklers are proposed for
residential construction in the subdivision to partially mitigate the impacts to public
health and safety from the subdivision.

The following issues have been addressed within the Conditions that Run with the Land
portion of the SIA to warn future lot owners of hazards, conditions and building
limitations that exist on the property:

e Lot owners should be aware that there is a fully operational petroleum products
pipeline located within this subdivision. At times it may be necessary for the
pipeline company to inspect, test, and maintain this pipeline. These activities could
include excavation, repair, and replacement of the pipeline.

e Lot owners should be aware that the United States Postal Service mail delivery will
be made only to a centralized delivery location. The location of the centralized
mailbox setting is shown on the face of the plat.

e Lot owners should be aware that this subdivision is being built in close proximity
to wildlife habitat and it is likely that wildlife indigenous to the prairie and
rimrock environments may be found on the property. This wildlife may impact
the developed property and interface with domestic animals, residents, and
visitors.

e Lot owners should be aware that soil characteristics within the area of this
subdivision, as described in the 1972 Yellowstone County Soil Survey, indicate that
there could be potential limitations for proposed construction on the lots, which may
require a geotechnical survey prior to construction. According to a geotechnical
report prepared by Rimrock Engineering, Inc. based on findings from on-site
borings, there exists the potential for hydro-collapsible soils within the subdivision.
Assessment and mitigation of these conditions shall be the responsibility of the lot
owner. The City may require the owner of each lot to provide a geotechnical
investigation and report with the building permit submittal prior to construction.

e Lot owners should be aware that there exists a potential for rock falls or slides within
the subdivision due to the proximity of the rimrocks.

e Lot owners should be advised that water distribution system pressure may fall below
the generally accepted minimum pressure at home fixtures on some lots within the
subdivision. Assessment and mitigation, if required, of these conditions, including
potential installation of booster pumping units on individual homes, shall be the
responsibility of the lot owner.
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Lot owners should be advised that sanitary sewer service may require the installation
of grinder pump units with individual homes. The installation and maintenance of
the same shall be the responsibility of the lot owner.

Lot owners should be advised that Open Space Numbers 8 and 9 (O.S. 8 and 9) are
encumbered by a blanket public access easement that may be utilized by members of
the public. City of Billings employees or their authorized agents may access the
easement for construction, installation, inspection, maintenance, repair,
replacement and removal of all necessary public facilities and appurtenances.

The Planning Board at its meeting on July 22 agreed to add the following language to
Section Il of the SIA to clarify the future potential connection of Pomino Way as a
thru street so that future property owners on Pomino Way are aware of this possibility
(See Condition #7).

Pomino Way is a public street built within public right-of-way to the southern
property line of the Tuscany Subdivision for future connectivity to other
neighborhoods in the area. Property owners along Pomino Way should be aware
that this street may be a through street in the future to neighborhoods to the south
and may facilitate vehicle and pedestrian access in and out of the Tuscany
Subdivision.” Recommended by the Planning Board to notify future property
owners of the potential for Pomino Way to be a through street in the subdivision

B. Was an Environmental Assessment required? (76-3-210, MCA) (23-901, BMCC)

The proposed subdivision is exempt from the requirement for an Environmental
Assessment pursuant to Section 76-3-210, MCA.

C. Does the subdivision conform to the Yellowstone County-City of Billings 2003
Growth Policy, the 2005 Transportation Plan Update, and the Heritage Trail Plan?
(23-301, BMCC)

1. Yellowstone County-City of Billings 2003 Growth Policy

The proposed subdivision is consistent with the following goals of the Growth Policy:

Goal: Accessible public lands (Open Space and Recreation Element Goal, Page 9).

The proposed subdivision would provide a public access easement across the southern
portion of the property to connect an existing park corridor to the west in the Ironwood
Estates Subdivision to proposed park land and state land to the east along the rims and
on top of the rims.

Goal: Protect and increase the availability of public access to natural areas and
trails near the rims (Open Space and Recreation Element Goal, Page 9).
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The proposed subdivision would provide a public access easement across the southern
portion of the property to connect an existing park corridor to the west in the Ironwood
Estates Subdivision to proposed park land and state land to the east along the rims and
on top of the rims.

Goal: Contiguous development focused in and around existing population
centers separated by open space (Land Use Element Goal, Page 6).

The subject property is annexed and is adjacent to subdivisions in the City limits
located to the south and west.

The subdivision is inconsistent with the following goal of the Growth Policy:

Goal: More housing and business choices within each neighborhood (Land Use
Element Goal, Page 6).

The proposed subdivision is currently about four miles from community services and
requires vehicular transportation for all service needs for residents as well as a
significant travel time for all public services to the subdivision, including public safety,
solid waste and utility services.

Goal: Unobstructed views of the rimrocks surrounding the City of Billings
(Aesthetics Element, Page 7).

The proposed subdivision will place homes right up against the rimrocks in the western
part of Billings and detract from the uninterrupted views of the rimrocks in this area of
the City.

Goal: Increased circulation connections for improved traffic flow (Transportation
Element Goal, Page 10).

The subdivision is proposed with one full vehicular access. While a second access may
be possible in the future, the subdivision as proposed does not provide connectivity
between neighborhoods for improved traffic flow.

2. Urban Area 2005 Transportation Plan Update

The proposed subdivision only partially adheres to the goals and objectives of the 2005
Transportation Plan Update and preserves the street network and street hierarchy
specified within the plan. The Guiding Principles in Section 2 of the Billings Urban Area
2005 Transportation Plan reference the Growth Policy issues and goals referenced above
and encourage connections between neighborhoods and more efficient pedestrian and
vehicle traffic flows throughout the City. While a future connection to the south via Pomino
Way would address secondary access and traffic connectivity and efficient traffic flow, the
full second access variance request submitted with this subdivision application conflicts
with the 2005 Transportation Plan Update.
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3. Heritage Trail Plan

The Heritage Trail Plan identifies a trail corridor within this subdivision that will
eventually connect a trail from the park corridor in Ironwood Estates Subdivision on the
west to the rimrocks to the east. The subdivider is proposing a blanket public access
easement on Open Space #8 and #9 located along the southern portion of the site that will
provide an east-west link from the base of the Rimrocks to the Cove Creek drainage
located southeast of Ironwood Subdivision. The multi-use trail will be located within the
Open Space #8 and #9 and will be constructed by the City of Billings. Maintenance of the
trail improvements will be managed by the City of Billings and may include a PMD.
Condition #5 requires that an easement document be provided for the public easement
within Open Spaces #8 and #9 (See Conditions #5 and #6).

4. West Billings Plan
The proposed subdivision satisfies the following policy of the West Billings Plan:
e Development in the West End planning area shall provide for a variety of
residential types and densities.

The proposed subdivision is in conflict with the following goals of the West Billings
Plan:
e Medium and high-density residential development should be located nearby and
within walking distance to commercial centers and medical facilities.

5. Northwest Shiloh Area Plan

The proposed subdivision complies with the following goals of the Northwest Shiloh

Area Plan:

e Provide more housing and business choices within each neighborhood.

e Provide a multi-purpose trail network integrated into the community infrastructure
that emphasizes safety, continuity, environmental preservation, resource conservation
and cost effectiveness.

The proposed subdivision is in conflict with the following goals of the Northwest Shiloh
Area Plan:

e Reduce commuting and the number and length of daily vehicle trips.

e Plan for the cost-efficient extension and delivery of public services.

D. Does the subdivision conform to the Montana Subdivision and Platting Act and
to local subdivision regulations? (76-3-608 (3)(b), MCA) (23-301, BMCC)

The proposed subdivision will satisfy the requirements of the Montana
Subdivision and Platting Act and the review and approval procedures set forth in
the local and state subdivision regulations. The proposed conditions of approval
help to mitigate the negative impacts of the subdivision and the also help bring the
subdivision into compliance with state and local regulations.
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There is an exempt plat in process for the subject property for a minor
boundary line adjustment. This boundary line adjustment would expand existing
Tract A of Certificate of Survey 3030, Tract 1, Amended (the city’s water reservoir
site) to include the entire eastern portion of the subject property. This would
expand the city’s water reservoir site to include the eastern portion for the reservoir
site and future parkland. Until the exempt plat is recorded, the legal description on
the submitted plat does not exist. In order to comply with the definition of
subdivision set forth by Article 23-200, BMCC, this remainder portion of the property
would be required to be depicted as a lot within the subdivision without the minor
boundary line adjustment. Therefore, Condition #4, requires that the exempt plat
either be recorded prior to recording of the final plat or the subdivision shall include
this remainder portion of the property as a lot. Including this portion as a lot is a
substantial change and would require that the subdivision be resubmitted as a new
major plat application. The applicant has indicated that the exempt plat will be
recorded prior to recording of the Tuscany Subdivision final plat.

E. Does the subdivision conform to sanitary requirements? (23-408, BMCC)

The subdivision will utilize city water, sanitary sewer, and solid waste collection and
disposal services. All services are approved and regulated by state and federal
authorities.

F. Does the proposed subdivision conform to all requirements of the zoning in
effect? (23-402, BMCC)

The subject property shall conform to the requirements set forth by Article 27-300 of the
Unified Zoning Regulations for the R-96 zoning district.

G. Does the proposed plat provide easements for the location and installation of any
utilities? (76-3-608 (3)(c), MCA) (23-410(A)(1), BMCC)

The City Engineering Department will work with the utility companies to provide
easements in acceptable locations on the plat. The City maintains that utility easements
provided on front lot lines creates conflicts with sanitary water and sewer lines and have
requested that they be located on the rear and sides of lots for public health and safety.
Condition #1 requires the subdivider to work with the City Engineering Division and the
private utility companies to provide acceptable utility easements on the plat.

H. Does the proposed plat provide legal and physical access to each parcel within
the subdivision and notation of that access on the plat? (76-3-608 (3)(d), MCA) (23-
406, BMCC)

Legal and physical access to the proposed subdivision will be via Canyonwoods Drive
that intersects the western edge of the property from Ironwood Estates Subdivision.
Canyonwoods Drive is a public residential street and all of the proposed internal
residential streets in the subdivision are to be public streets built to City standards.
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CONCLUSIONS OF FINDING OF FACT
e The preliminary plat of Tuscany Subdivision does not create any adverse impacts that
warrant denial of the subdivision.

e The proposed subdivision conforms to several goals and policies of the 2003 Growth
Policy and conflicts with several goals of the 2003 Growth Policy. The subdivision
partially conflicts with the Transportation Plan due to lack of connectivity provided
by only one full access. The subdivision does comply with the Heritage Trail Plan by
providing a park corridor connection through the subdivision to facilitate access
between existing residential development and park areas west of the subdivision and
the rimrocks, future park land and public land to the east of the subdivision.

e The proposed subdivision, with the required conditions, complies with state and local
subdivision regulations, local zoning, and sanitary requirements and provides legal
and physical access to each lot.

e Any potential negative or adverse impacts will be mitigated with the proposed
conditions of approval.

Approved by the Billings City Council, August 11, 2008.

Ron Tussing, Mayor
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ATTACHMENT D
Variance Review Criteria

Section 23-1101 of the City Subdivision Regulations states that the City Council may
grant reasonable variances from the design and improvement standards of these
regulations. In order to do so, the applicant must provide a written statement
demonstrating that the request satisfies the following criteria. The applicant has provided
written information in Tab 9 of the preliminary plat application packet to address the
criteria listed below.

Variance Review Criteria

1. The granting of the variance will not be detrimental to the public health, safety, or
general welfare or injurious to other adjoining properties.

2. Because of the particular physical surroundings, shape, or topographical
conditions of the specific property involved, an undue hardship to the owner
would result if the strict letter of the regulation was enforced.

3. The variance will not result in an increase in tax payer burden.

4. The variance will not in any manner place the subdivision in nonconformance
with any adopted zoning regulations.

5. The subdivider must prove that the alternative design is equally effective and the
objectives of the improvements are satisfied.
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ATTACHMENT D (Continued): Staff Variance Analysis

Sidewalks: A variance to permit sidewalks on one side of the internal subdivision streets,
where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides of
internal subdivision streets. The subdivider is requesting a hardship for the sidewalks
based on the varied terrain of the subject property, as well as the fact that the subdivision
will be a private gated community. The applicant is proposing 5-foot wide boulevard
walks along one side of the internal subdivision streets, except in areas where there are no
lots adjacent to the sidewalk. In these areas, the subdivider is proposing 5-foot wide
curbwalks. Staff finds that this variance is acceptable as there is varied terrain throughout
the subdivision that makes sidewalk construction challenging. The subdivider also is
proposing a public access easement across the Open Space #8 and #9 areas designated on
the preliminary plat along the southern portion of the property. This access easement will
provide a public park access across the property to the adjacent parkland to the east and
will provide a connection to Ironwood Estates to the west via an existing 20-foot-wide
park corridor at the southeast corner of Ironwood Estates off of Autumn Wood Drive.

Secondary Access: A variance to permit no full secondary access, where Section 23-406
(A) (5), BMCC, specifically addresses the requirement for secondary access to major
subdivisions. The applicant is requesting a variance due to the rimrocks that border the
property on the north and east, and the limitations of passing through private property on
the west and south.

The applicant’s findings for the variance request for secondary access states that approval of
the variance will not place the subdivision in nonconformance with any adopted zoning
regulations or the Growth Policy. The applicant has based part of this analysis on the future
potential for a connection out of the subdivision to the south through Yellowstone Country
Club Estates. The TAS provided by the applicant estimates a total of 539 average
weekday vehicle trips to and from the subdivision. All of this traffic is proposed to access
the subdivision at one point via Canyonwoods Drive, a residential street.

Planning staff has reviewed the access variance request based on the City Subdivision
Regulations, Growth Policy, and Transportation Plan. Staff also has specifically reviewed
the variance criteria within the Subdivision Regulations, including evaluation of whether
granting the variance would be detrimental to the public health, safety or general welfare,
or injurious to other adjoining properties. Staff also has considered the applicant’s
proposed future access to the south via Pomino Way and across the Yellowstone Country
Club Estates property, with road improvements stubbed to the property line of Tuscany
Subdivision. Planning staff has found that two of the Transportation Issues and the
associated goals in the Growth Policy specifically discuss the need for connectivity between
different parts of the City and between neighborhoods for more efficient traffic flow,
improved access and improved public safety. Issue #5 and Issue #10 as well as the
associated goals on page 10 of the Growth Policy discuss these goals directly. The Guiding
Principles in Section 2 of the Billings Urban Area 2005 Transportation Plan also reference
the Growth Policy issues and goals referenced above and encourage connections between
neighborhoods and more efficient pedestrian and vehicle traffic flows throughout the City.
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The secondary access variance requests conflicts with the Growth Policy and the
Transportation Plan.

Planning staff has received comments from the Fire Department and Engineering
Division on this variance request. The applicant is proposing an emergency access built
to emergency access standards. Staff also is aware of the topographic limitations to the
east and north of the property with steep rimrocks and deep draws. Staff is supportive of
the variance for full secondary access based on the construction of an emergency access
to serve the subdivision, the installation of sprinkler systems in all residential structures
built in the subdivision until such time that a full secondary access is built, and the
construction of Pomino Way to the south property line of the subdivision to facilitate a
future connection potential for this subdivision and to provide better connectivity to this
area of Billings.
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ATTACHMENT E
Mayor’s Approval Letter

August 11, 2008

GSK Partners, LLC
2515 Park Ridge Lane
Billings, MT 59106

Dear Applicant:

On August 11, 2008, the Billings City Council conditionally approved the preliminary
plat of Tuscany Subdivision and approved the two variances. The conditions of approval
and variances are as follows:

1. To ensure the provision of easements and minimize effects on public health and
safety, the subdivider shall work with the City Engineering Division and the private
utility companies to determine suitable locations for utility easements. These
easements shall be depicted on the final plat. (Required by Section 23-410 of the
City Subdivision Regulations and recommended by the Engineering Division)

2. To minimize effects on local services, the applicant shall provide centralized
delivery boxes with sufficient pullouts to accommodate a mail carrier vehicle.
The location of the boxes shall be reviewed and approved by the post office.
(Required by Section 406.A.17. of the City Subdivision Regulations and
recommended by the United States Postal Service)

3. To minimize effects on public health and safety, allow for adequate emergency
access to the site, and to mitigate the requirements of Section 23-406.A.5,
BMCC which requires secondary access for major subdivisions, the following
shall be required prior to final plat approval:

The following language shall be added to Section IV of the SIA:

“Emergency Access Road The emergency access road described here shall be
constructed prior to approval of any building permits for the Tuscany Subdivision.
The emergency access road shall be designed to a minimum unobstructed surface
width of not less than 20 feet and shall be constructed to adequately support a 40-
ton vehicle with a surface so as to provide all weather driving capabilities. Gates
or other approved barricades shall be required at either end of the road to restrict
through traffic. A sign shall be fixed to each gate in a conspicuous manner. The
sign shall read “EMERGENCY ACCESS ONLY™ using black letters not less than
2 inches wide and 6 inches high on a white retroreflective background.
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Prior to construction, a cross-sectional design of the road including location,
section, surfacing, and drainage, and design of gates or barriers shall be submitted
to and approved by the Billings Fire Department and the City Engineer’s Office.
The storm drainage design shall account for a 10 year storm event with no
encroachment of the travel way.”

“Emergency Access Road Construction The concrete path across the 20 foot
park easement shall be built to the maximum width possible within the 20 foot
wide easement and be constructed to adequately support a 40-ton vehicle with a
surface so as to provide all weather driving capabilities. The City Parks
Department shall review and approve the emergency access road within the park
corridor in cooperation with the Fire Department. The remainder of the
emergency access road shall be to a minimum unobstructed surface width of not
less than 20 feet and shall be constructed to adequately support a 40-ton vehicle
with a surface so as to provide all weather driving capabilities.

“The Emergency access road shall be assigned a name by the City Fire Marshal’s
Office. The road shall be shown on the plat along with the name assigned to the
road. This is for the sole purpose of ensuring the roads are entered into and
reflected on the County GIS mapping system. The emergency access road will
not have a conventional street sign identifying it by the assigned name. The name
assigned to this emergency access road shall be Emergency Rd 1 Tuscany.

“Two (2) sets of final plans showing corrections/revisions after review and
approval must be submitted to the City Fire Marshal. The City Fire Marshal will
forward 1 set of plans to County GIS so that the emergency access road and road
name are inputted into the GIS mapping system.”

As specified in Section IV of the SIA, all structures shall have fire sprinkler
systems. Plans for the sprinkler requirements shall be reviewed by the Fire
Department at the time of building permit.

Language in Section IV (A) shall be amended to read:

“All building permit application submittals for construction on any lot within the
subdivision prior to completion of a second access for vehicular traffic to the
subdivision and acceptance by the City of Billings shall require that all dwellings
have internal fire sprinkler systems installed in accordance with NFPA 13-D.”
Language in Section IV (B) shall be amended to read:

“Upon completion of a second access for vehicular traffic to the subdivision and

acceptance by the City of Billings, internal fire sprinkler systems shall not be
required to be installed within structures on any lot.”
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(Required by Section 23-413.C. of the City Subdivision Regulations and
recommended by the Engineering and Planning Divisions and the Fire
Department)

4. To comply with the definition of subdivision set forth by Article 23-200, BMCC,
the exempt plat for the boundary line relocation of the approximately 56 acre
property containing the site for the proposed water reservoir and proposed city park
land shall be recorded prior to recording of the final plat (Required by Article 23-
200, BMCC)

5. To ensure public access within the subdivision for use of specific Open Space areas
#8 and #9, to provide access from east to west across the subdivision property for
public park access, and to clarify the access and maintenance of public
infrastructure and future trail facilities, an easement document specifying the
parameters of the public access easement shall be provided and reviewed and
approved by City Legal, Planning and Parks Departments prior to final plat
approval. (Recommended by the Planning Division, the Public Works Department
and the Parks Department)

6. To minimize the effects on local services, prior to final plat approval the subdivider
shall amend the language in Section VII (B) (2) (b) and (c) of the SIA to state the
following:

“The open spaces indentified within the subdivision as O.S. #s 1-13 will be
maintained and managed by a private homeowner’s association for the
subdivision. Future trail improvements in O. S. #8 and #9 will be maintained
through a Park Maintenance District (PMD) that will be created for the
Tuscany Subdivision at the time the trail improvements are installed by the
City. The homeowners association for the subdivision will manage all other
maintenance or management of the open space areas #1-13 in the
subdivision, including O. S. #8 and #9 as identified on the preliminary plat.
(Required by Article 23-1000, BMCC, recommended by Parks

Department and Planning Division)

7. Minor changes may be made in the SIA and final documents, as requested by the
Planning, Legal or Public Works Departments to clarify the documents and bring
them into the standard acceptable format.
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8. The final plat shall comply with all requirements of the City of Billings
Subdivision Regulations, rules, regulations, policies, and resolutions of
Yellowstone County, and the laws and Administrative Rules of the State of
Montana.

VARIANCES APPROVED

Sidewalks: A variance to permit sidewalks on one side of the internal subdivision streets,
where Section 23-406.B.13, BMCC, requires boulevard style sidewalks on both sides of
internal subdivision streets. The subdivider plans 5-foot wide boulevard walks along one
side of the internal subdivision streets, except in areas where there are no lots adjacent to
the sidewalk. In these areas, the subdivider is planning 5-foot wide curb walks.

Full, Secondary Access: A variance to permit no full secondary access, where Section
23-406 (A) (5), BMCC, specifically addresses the requirement for secondary access to
major subdivisions. To mitigate the impacts of no full, secondary access, the subdivider is
providing an emergency access to this subdivision, the subdivider is constructing Pomino
Way to the south property line of the subdivision to facilitate full future secondary access
when the property to the south develops, and the subdivider is planning fire sprinklers in
all residences in the subdivision.

Should you have questions please contact Wyeth Friday with the Planning Division at
247-8660 or by email at fridayw@ci.billings.mt.us.

Sincerely,

Ron Tussing, Mayor

Pc: Kevin Jacobsen, Morrison-Maierle, Inc.
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ATTACHMENT F
Public Written Comments

Page 1 of 2

From: Deines, Tammy

Sent: Monday, July 21, 2008 8:19 AM

To: Friday, Wyeth

Subject: FW: Tuscany Subdivision Citizen Comments

From: Pam Christianson {mailto:mtrmom@live.com]

Sent: Sunday, July 20, 2008 2:14 PM

To: Deines, Tammy

Subject: Re: Tuscany Subdivision

To Whom It May Concern:

Thank you far the opportunity to share my thoughts/concemns re: the Tuscany Subdivision without being present. Previously made
plans to be out-of-town prevent me from being at the meeting. Please accept this statement in regards to the proposed Tuscany
subdivision and I ask that they be presented at this week's city/county planning meeting.

I have two major concerns re: the proposed Tuscany Subdivision.

1. This concern centers around the precedence that the city/county will be setting should it allow the development to continue
without a second access directly effecting/accessing the proposed neighborhood.

-It concerns me that city/county would allow an entity to "slip” through the laws governing the requirement to have two direct
entrances/exits from a neighborhood. Tam personally appalled that the city fire department is not more concerned with this. Also,
how does this protect the future homeowners of this proposed subdivision?

-If the city/county allows one developer to avoid such requirements what kind of precedence does that then set for future
developers?

-Does it then set a precedence re: the two access requirements?
-Does it then set a precedence for anything else that is required by law but not convenient for the developer to complete?

-Who is protecting those of us who buy these houses? Who is pratecting us by making sure that developers follow those
requirements set forth for our protection?

-Is the city/county backing out of this only because of the threat of a lawsuit? Is that the only thing that a developer will need to
do to get his way in the future?

-Is the city entertaining this because they truely did change the original platte and they are trying to cover themselves?

-The city has continuously allowed developers to alter their plans as initially proposed for neighborhaods. This is not protecting
those of us who are buying the homes within the neighborhoods. T befieve that the city needs to stand strong to it's rules/laws,
with everybody involved.

2. This concern centers around the proposed 62nd Street as the "second access" for Tuscany subdivision.

-Does this mean that 62nd Street will then eventually be opened and utilized as a through street?

-Will the bump gate be there forever?

-If the street is improved, who is responsible for paying for it?

-If the street is to be opened as a through street, who is responsible for paying for it?

-If the city/county says they are paying for the improvements, does that then insulate those of us living in the neighborhood from

any future SID's in regards to this street? Do we have gaurantees that we will never be levied SID's in any way with regards to this
street?

file:/A1-w2k0 Pplanning\Subdivisions\City Subdivisions\2008\Tuscany Subdivision\F'W Tuscany Subdiv... 7/23/2008
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Page 2 of 2

If the city is not able to gaurantee that we will never have SID’s levied against us with regards to the improvements of 62nd Street
then I am totally against it being utilized. I am not willing to take on additionoal financial responsiblity simeplyu because those two
parties and the city/county cannat agree on h ow to rememdy their problems and/or the city/county is afraid of suit and/or trying
to cover for something that they have done wrong.

I respectfully request that the city/county think clearly, logically and legally before signing on the dotted line. Please think about
ALL of us involved with whom you represent. I will look forward to reading the minutes of this meeting to see how you have
repsonded to each of my questions.

Sincerely,

Pam Christianson

3916 Bushwood Dr.
Billings, MT 59106

With Windows Live for mobile, your contacts travel with you. Connect on the go.

file://\41-w2k0 1 \planning\Subdivisions\City Subdivisions\2008\Tuscany Subdivision\FW Tuscany Subdiv... 7/23/2008
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From: Deines, Tammy

Sent: Monday, July 21, 2008 8:21 AM
To: Friday, Wyeth

Subject: FW: Tuscany Subdivision

From: Todd Vraisted [mailto:todd_v@bresnan.net)
Sent: Friday, July 18, 2008 6:52 PM

To: Deines, Tammy

Subject: Tuscany Subdivision

I'am in faver of having Tuscany subdivision approved. The best option in my opinion is to have two access points one geing thru
Iranwood and the second going thru Yellowstone via 62™ stresat.

Thanks,
Todd H. Vralsted
4187 Cedarwood Lane

Billings, MT. 591086
(fronwood Subdivision)

file:/AHI-w2k0T\planning\Subdivisions\City Subdivisions\2008\Tuscany Subdivision\Citizien Comment ... 7/23/2008
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Final Plat of Chalice Acres Subdivision
DEPARTMENT: Planning and Community Services
PRESENTED BY: David Green, Planner |

PROBLEM/ISSUE STATEMENT: The final plat of Chalice Acres Subdivision is
being presented to the City Council for approval. The subject property is zoned
Residential 6000 (R-60) and is located on the west side of Bench Boulevard across from
the intersection of Bench Boulevard and Kingston Avenue. On June 9, 2008, the City
Council conditionally approved the 4-lot subsequent minor plat on 3.06 acres of land for
residential development. There are 3 existing homes on the subject property. The
owners are Gene & Joy Culver and Engineering, Inc. is the agent.

The City Council conditions of approval have been satisfied and the City Attorney has
reviewed and approved the subdivision plat and the associated documents. Upon City
Council approval, these documents are appropriate as to form for filing with the
Yellowstone County Clerk and Recorder.

FINANCIAL IMPACT:  Should the City Council approve the final plat, the subject
property will further develop, resulting in additional tax revenues for the City.

RECOMMENDATION
Staff recommends that the City Council approve the final plat of Chalice Acres
Subdivision.

Approved By: City Administrator City Attorney

ATTACHMENT
A: Final Plat
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ATTACHMENT A

Final Plat
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Payment of Claims
DEPARTMENT: Administration — Finance Division
PRESENTED BY:  Patrick M. Weber, Financial Services Manager

PROBLEM/ISSUE STATEMENT: Claims in the amount of $1,321,575.55 have

been audited and are presented for your approval for payment. A complete listing of the
claims dated

July 14, 2008, are on file in the Finance Department.

RECOMMENDATION

Staff recommends that Council approve Payment of Claims.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Payment of Claims
DEPARTMENT: Administration — Finance Division
PRESENTED BY:  Patrick M. Weber, Financial Services Manager

PROBLEM/ISSUE STATEMENT: Claims in the amount of $976,720.15 have been

audited and are presented for your approval for payment. A complete listing of the
claims dated

July 18, 2008, are on file in the Finance Department.

RECOMMENDATION

Staff recommends that Council approve Payment of Claims.

Approved By: City Administrator City Attorney
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CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Resolution Relating to $1,075,000 Pooled Special Improvement
Districts Bond, Authorizing the Issuance and Calling for the Public
Sale Thereof

DEPARTMENT: Administration-Finance Division
PRESENTED BY:  Patrick M. Weber, Financial Services Manager

PROBLEM/ISSUE STATEMENT: The City Council has previously approved Special
Improvement District (SID) projects and has awarded construction contracts for SID 1378,
SID 1379, SID 1380, and SID 1383. The following resolution authorizes the sale of up to
$1,075,000 in bonds for financing of the project listed below.

FINANCIAL IMPACT:

SID 1378-Clevenger Avenue
$235,000
Street and storm improvements

SID 1379-King Ave West 31* to Shiloh
$442,000
Street and utility improvements

SID 1380-Terra West Subdivision (Park strip along Monad)
$80,000
Landscaping and irrigation improvements

SID 1383-Cherry Hills Road
$318,000
Water, sanitary sewer, storm drain and street improvements

RECOMMENDATION

Staff recommends City Council approve the attached resolution.

Approved By: City Administrator City Attorney
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ATTACHMENTS
A — Resolution
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE

I, the undersigned, being the duly qualified and acting recording officer of the City of
Billings, Montana (the “City”), hereby certify that the attached resolution is a true copy of a
Resolution entitled: “RESOLUTION RELATING TO POOLED SPECIAL IMPROVEMENT
DISTRICT BONDS, SERIES 2008A (SPECIAL IMPROVEMENT DISTRICT NOS. 1378,
1379, 1380, AND 1383), IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF
$1,075,000; AUTHORIZING THE ISSUANCE AND CALLING FOR THE PUBLIC SALE
THEREOF” (the “Resolution™), on file in the original records of the City in my legal custody;
that the Resolution was duly adopted by the City Council of the City at a regular meeting on
August 11, 2008, and that such meeting was duly held by the City Council and was attended
throughout by a quorum, pursuant to call and notice of such meeting given as required by law;
and that the Resolution has not as of the date hereof been amended or repealed.

I further certify that, upon vote being taken on the Resolution at said meeting, the

following City Council members voted in favor thereof:

; voted against the same: ; abstained from voting thereon:

: or were absent:

WITNESS my hand officially this day of August, 2008.

City Clerk
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RESOLUTION NO.

RESOLUTION RELATING RESOLUTION RELATING TO
POOLED SPECIAL IMPROVEMENT DISTRICT BONDS,
SERIES 2008A (SPECIAL IMPROVEMENT DISTRICT NOS.
1378, 1379, 1380, AND 1383), IN THE ORIGINAL AGGREGATE
PRINCIPAL AMOUNT OF $1,075,000; AUTHORIZING THE
ISSUANCE AND CALLING FOR THE PUBLIC SALE THEREOF

BE IT RESOLVED by the City Council (the “City Council™) of the City of Billings, Montana
(the “City”), as follows:

Section 1. Recitals.

@) This Council has duly and validly created and established in the City various special
improvement districts, designated as (i) Special Improvement District No. 1378 (“District No. 1378”),
(ii) District No. 1379 (“District No. 1379”), (iii) District No. 1380 (“District No. 1380), and (iv) District
No. 1383 (“District No. 1383”) (individually a “District” and, collectively, the “Districts”). The Districts
were established by the City for the purpose of financing costs of certain public improvements of special
benefit to the properties within the Districts (the “Improvements™) and paying costs incidental thereto,
including (i) costs associated with the sale and the security of the City’s Pooled Special Improvement
District Bonds, Series 2008A (Special Improvement District Nos. 1378, 1379, 1380 and 1383)
(the “Bonds™), (ii) the creation and administration of the Districts, and (iii) funding of a deposit to the
City’s Special Improvement District Revolving Fund (the “Revolving Fund™). The funds for the payment
of the Bonds are to be specially assessed against the property owners in each District. The Districts were
established by the City pursuant to the powers granted under Montana Code Annotated, Title 7, Chapter
12, Parts 41 and 42, as amended (the “Act”) The total estimated costs of the Improvements, including
such incidental costs, to be financed by the Districts is $1,075,000. The costs of the Improvements are to
be paid from the proceeds of the Bonds, which are to be payable primarily from special assessments to be
levied against property in the Districts, which property will be specially benefitted by the Improvements
in an amount not less than $1,075,000.

(b) It is necessary that the Bonds be issued and sold in an aggregate principal amount of
$1,075,000 to finance the costs of the Improvements within each of the Districts, including incidental
costs, described in Subsection (a) of this Section 1. The costs of the Improvements are currently
estimated, as follows:

District Number 1378

Construction $170,892
Administrative (design and 34,178
construction)
Revolving Fund Deposit 11,750
Costs of Issuance 7,605
Finance Fees 5,875
Bond Discount 4,700
Total $235,000
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District Number 1379

Construction and Administrative

(design and construction) $374,739
Revolving Fund Deposit 22,100
Engineering Fee 15,470
Costs of Issuance 9,801
Finance Fees 11,050
Bond Discount 8,840

Total $442,000

District Number 1380

Construction and Administrative

(design and construction) $69,324
Revolving Fund Deposit 3,491
Engineering Fee 2,444
Costs of Issuance 1,600
Finance Fees 1,745
Bond Discount 1,396

Total $80,000

District Number 1383

Construction and Administrative

(design and construction $266,440
Revolving Fund Deposit 15,900
Engineering Fee 11,130
Costs of Issuance 10,220
Finance Fees 7,950
Bond Discount 6,360

Total $318,000

(c) The City is authorized, pursuant to Section 7-12-4193 of the Act, to issue and sell special
improvement district bonds of more than one district in a single offering on a pooled basis upon a
determination that such pooling is in the best interests of the Districts and the City.

(d) The City is further authorized, pursuant to Section 7-12-4204(1) of the Act, to sell the
Bonds at a price less than the principal amount thereof, but including interests thereon to the date of
delivery, if this Council determines that such a sale is in the best interests of the Districts and the City.

Section 2. Determination of Public Interest in Allowing Bond Discount and Permitting
Pooling of Bonds. Pursuant to the authority described in Section 1, this Council hereby determines that
the issuance and sale of the Bonds in a pooled single offering for the following Districts in the respective
principal amounts set forth below is in the best interest of each of the Districts and the City will facilitate
the sale of the Bonds because the size of the issue will attract more interest in the marketplace and thus
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help to lower interest rate on the Bonds and because as single issue will reduce the costs of issuance of the
Bonds

District Number Principal Amount
1378 $235,000
1379 442,000
1380 80,000
1383 318,000

This Council further determines to fix the minimum price for the Bonds at $1,056,725 (98.3% of
par), plus interest accrued, if any, thereon to the date of delivery. Such minimum bid will enable bidders
to bid more efficiently for the Bonds by permitting them to submit their bids based on actual market
conditions without adjusting the interest rates thereon to provide compensation for their purchase of the
Bonds. This procedure will facilitate the sale of the Bonds at the lowest interest rates, which is in the best
interests

Section 3. Findings and Determination to Pledge the Revolving Fund. This Council
previously found it to be in the public interest and in the best interest of the City and Districts to secure
payment of principal of and interest on the Bonds, by the Revolving Fund and authorized the City to enter
into the undertaking and agreements authorized in the Act in respect of the Bonds, based upon the
following factors:

@ Estimated Market Value of Parcels. The special assessments to be levied against
each lot, tract or parcel for the Improvements in each District, as a general matter, is less than the
increase in estimated value of the lot, parcel, or tract as a result of the construction of the
Improvements.

(b) Diversity of Property Ownership. Substantially all the lots, tracts or parcels in
each District are under separate ownership.

(c) Comparison of Special Assessments, Property Taxes and Market Value. Based
upon an analysis of the aggregate amount of the proposed assessments, any outstanding special
assessments (whether or not delinquent), and any delinquent property taxes against each lot,
parcel, or tract in the Districts, in comparison to the estimated market value of such lot, parcel, or
tract after the Improvements; the City has concluded that, overall, the estimated market value of
the lots, parcels, or tracts, exceeds the sum of special assessments, delinquent property taxes, and
current assessments.

(d) Delinguencies. The tax delinquency rates for properties in the Districts are
generally no greater than the delinquency rate of the City at large, and therefore, no unusual need
for loans from the Revolving Fund are expected.

(e The Public Benefit of the Improvements. The Improvements in each District are
of a public nature and generally benefit to the community at large as well as provide a special
benefit to the property owners to be assessed, and therefore, the use of the Revolving Fund to
secure the Bonds is in the public interest.

The specific findings relating to the factors mentioned in (a)-(e) above that are required by
Section 7-12-4225 of the Act in order to pledge the Revolving Fund to the Bonds were ratified and
confirmed in the resolutions creating Special Improvement Districts, Nos. 1378, 1379, and 1383, adopted
by this Council pursuant to Resolution No. 07-18555 adopted on May 19, 2007, Resolution No. 07-18579
adopted on July 23, 2007, and Resolution No. 08-18669 adopted on January 28, 2008, respectively, and
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are hereby ratified and confirmed. It is hereby covenanted and recited that the City has the power under
the Act to pledge the Revolving Fund to payment of the principal of and interest on the Bonds. The
findings required by Section 7-12-4225 of the Act have not been previously made by this Council with
respect to District No. 1380. The Council will consider, at the August 25, 2008 Council meeting, the
above factors with respect to pledging the Revolving Fund to secure payment of the Bonds allocated to
District No. 1380. The consideration of the pledging the Revolving Fund to the Bonds allocated to
District No 1380 will be made by this Council after publication of a notice and a public hearing with
respect to pledging the Revolving Fund to the Bonds allocated to District No. 1380.

Section 4. Terms of the Bonds. This Council hereby authorizes the issuance and sale of the
Bonds in the original aggregate principal amount of $1,075,000 for the purpose of financing the
Improvements. The Bonds shall be dated, as originally issued, as of September 29, 2008 or such other
date as designated by the City Administrator, and shall bear interest payable semiannually on January 1
and July 1 of each year, commencing January 1, 2009, at a rate or rates designated by the successful
bidder at public sale and approved by this Council. If issued as serial bonds, the Bonds shall mature on
July 1 in each of the following years and amounts (unless combined into one or more term bonds):

Year Principal Year Principal

Amount Amount
2009 $65,000 2017 $70,000
2010 55,000 2018 70,000
2011 55,000 2019 80,000
2012 60,000 2020 85,000
2013 65,000 2021 85,000
2014 65,000 2022 85,000
2015 65,000 2023 100,000
2016 70,000

Bidders will have the option of combining the Bonds maturing from 2009 to and including 2018
and from 2019 to and including 2023 into one or more terms bonds. If any Bonds are issued as term
bonds, such term bonds will be subject to annual mandatory sinking fund redemption on each July 1,
concluding no later than 2023, at a redemption price equal to the principal amount of such Bonds or
portions thereof to be redeemed with interest accrued thereon and payable on January 1 and July 1 to the
redemption date, in installments and in the same amounts and same dates as the bonds would have
matured if they were not included in a term bond.

The Bonds shall be issued as serial or term bonds and shall be in the denomination of $5,000 each
or any integral multiple thereof of single maturities.

The Bonds shall be issuable only as fully registered bonds and shall be executed by the manual or
facsimile signatures of the Mayor, City Administrator and the City Clerk. The payment of principal and
interest due on the Bonds shall be secured by the Revolving Fund.

Section 5. Public Sale. The Bonds shall be sold at a public competitive sale which is hereby
called and shall be held on September 8, 2008. Sealed bids for purchase of the Bonds shall be submitted
to the Financial Services Manager of the City or shall be received by the City by electronic transmission
through Parity™. Bids for the Bonds may be made in either case until 12:00 noon, M.T., on September 8,
2008, at which time bids will be opened and tabulated by the Financial Services Manager and the City’s
Financial Advisor, Springsted Incorporated. At a regular meeting of this Council on September 8, 2008,
at or after 6:30 p.m., M.T., the City will consider the bids and, if a responsive and acceptable bid is
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received, award the sale of the Bonds. Such revisions and amendments as are necessary to the Notice of
Sale are hereby authorized to be made by the City Administrator in consultation with bond counsel to the
City. The City Clerk is hereby authorized and directed to cause notice of the sale to be published, as
required by Sections 7-12-4204 of the Act and Montana Code Annotated, Sections 7-7-4252 and 17-5-
106, in The Billings Times, the official newspaper of the City, once each week for two (2) successive
weeks preceding the week of the Bond sale. The notice of sale shall be published and mailed in
substantially the form set forth as EXHIBIT A to this resolution and this Council hereby adopts the terms
and conditions set forth in such Notice of Sale as the terms and conditions of the sale of the Bonds.

Section 6. Official Statement. The City Administrator and other officers of the City, are
hereby authorized and directed to prepare on behalf of the City a preliminary official statement and a final
official statement (collectively, the “Official Statement”), to be distributed to potential purchasers of the
Bonds. The Official Statement will contain the terms and conditions of sale set forth in the Notice of Sale
attached to this resolution as Exhibit A and such other information as shall be advisable and necessary to
describe accurately (i) the City, (ii) the Districts, (iii) the Improvements, and (iv) the security for, and
terms and conditions of, the Bonds. The City Administrator is authorized on behalf of the City to deem
the preliminary official statement near “final” as of its date, in accordance with Rule 15¢2-12(b)(1) under
the Securities Exchange Act of 1934 (the “Rule”).

Section 7. Continuing Disclosure. In order to permit bidders for the Bonds to comply with
paragraph (b)(5) of the Rule 15¢2-12, the City will enter into a Continuing Disclosure Undertaking for the
benefit of the registered holders and beneficial owners from time to time of the outstanding Bonds to
provide annual reports of specified information and notice of the occurrence of certain events, if material.
A description of the Continuing Disclosure Undertaking will be set forth in the Official Statement for the
Bonds. Failure of the City to enter into a Continuing Disclosure Undertaking similar to that described in
the Official Statement would relieve the successful bidder of its obligations to purchase the Bonds.

Passed by the City Council of the City of Billings, Montana, this 11th day of August, 2008.

Mayor

Attest:

City Clerk
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EXHIBIT A
NOTICE OF BOND SALE

$1,075,000
CITY OF BILLINGS, MONTANA
POOLED SPECIAL IMPROVEMENT DISTRICT BONDS,
SERIES 2008A
(SPECIAL IMPROVEMENT DISTRICT NOS. 1378, 1379, 1380, AND 1383)

NOTICE IS HEREBY GIVEN that the City of Billings, Montana (the “City”), will sell to the
highest and best bidder for cash, as evidenced by sealed bids, the above-referenced bonds (the “Bonds”™)
drawn against the funds of the following special improvement districts in the respective principal amounts
set forth below:

District No. Principal Amount
1378 $235,000
1379 442,000
1380 80,000
1383 318,000

Sealed bids for the purchase of the Bonds will be received at the office of the City Clerk of the
City of Billings, City Hall, 1% Floor of Park Il, at 210 North 27" Street, Billings, Montana, until
12:00 p.m., M.T., on Monday, September 8, 2008. The bids will be opened and tabulated and the City
Council of the City will meet at their regular meeting at 6:30 p.m. on the same day in the Council
Chambers, 2" Floor of the Police Facility, 220 North 27" Street, Billings, Montana, to consider the bids
received and to award the sale of the Bonds.

Book Entry

The Bonds will be issued by means of a book entry system with no physical distribution of Bonds
made to the public. The Bonds will be issued in fully registered form and one Bond, representing the
aggregate principal amount of the Bonds maturing in each year, will be registered in the name of Cede &
Co. as nominee of The Depository Trust Company (“DTC”), New York, New York, which will act as
securities depository of the Bonds. Individual purchases of the Bonds may be made in the principal
amount of $5,000 or any multiple thereof of a single maturity, through book entries made on the books
and records of DTC and its participants. Principal and interest are payable by the registrar to DTC or its
nominee as registered owner of the Bonds. Transfer of principal and interest payments to participants of
DTC will be the responsibility of DTC; transfer of principal and interest payments to beneficial owners by
participants will be the responsibility of such participants and other nominees of beneficial owners. The
purchaser, as a condition of delivery of the Bonds, will be required to deposit the Bonds with DTC.

Purpose and Security

The Bonds will be issued for the purpose of financing the cost of construction of certain local
improvements (the “Improvements”) within or for the benefit of Special Improvement District Nos. 1378,
1379, 1380, and 1383 (collectively, the “Districts™), in accordance with the provisions of Montana Code
Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended (the “Act”). The Bonds will be special,
limited obligations of the City and do not constitute general obligations of the City.
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The Bonds are payable primarily from the collection of a special assessment which is a lien
against the assessable real property within the respective Districts benefited by the Improvements to be
undertaken therein or therefor. The special assessments are payable in equal, semiannual installments of
principal over a fifteen (15) year period, with unpaid principal installments of the special assessments
bearing interest at a rate equal, from time to time, to the sum of (i) the average rate of interest borne by
the then outstanding Bonds, plus (ii) one-half of one percent (0.50%) per annum.

The Bonds are further secured by the Special Improvement District Revolving Fund of the City
(the “Revolving Fund”). The City will agree to make a loan from the Revolving Fund to the debt service
fund (and the accounts therein) established for the Districts to make good any deficiency then existing in
the principal and interest subaccounts therein and to provide funds for the Revolving Fund by levying a
tax or making a loan from the City’s general fund to the extent and for the period authorized by law.

Date and Type
The Bonds will be dated, as originally issued, as of September 29, 2008, or such other date as
determined by the City Administrator, and will be issued as negotiable investment securities in registered
form as to both principal and interest.

Maturities and Form

The Bonds shall mature, subject to redemption, on July 1 in the following years and amounts
(unless combined into one or more term bonds):

Year Principal Year Principal

Amount Amount
2009 $65,000 2017 $70,000
2010 55,000 2018 70,000
2011 55,000 2019 80,000
2012 60,000 2020 85,000
2013 65,000 2021 85,000
2014 65,000 2022 85,000
2015 65,000 2023 100,000
2016 70,000

Bidders will have the option of combining the Bonds maturing from and after 2009 to and
including 2018 and from and after 2019 to and including 2023 into one or more terms bonds. If any
Bonds are issued as term bonds, such term bonds will be subject to annual mandatory sinking fund
redemption on each July 1, concluding no later than 2023, at a redemption price equal to the principal
amount of such Bonds or portions thereof to be redeemed with interest accrued thereon and payable on
January 1 and July 1 to the redemption date, in installments and in the same amounts and same dates as
the bonds would have matured if they were not included in a term bond.

The Bonds shall be issued as serial or term bonds and shall be in minimum denominations of
$5,000 each or any integral multiple thereof of single maturities.

Redemption

124



Mandatory Redemption. If on any interest payment date there will be a balance in the debt
service fund after payment of the principal and interest due on all Bonds drawn against it, either from the
prepayment of special assessments levied in the District or from the transfer of surplus money from the
construction account to the debt service fund, outstanding Bonds, or portions thereof, in an amount which,
together with the interest thereon to the interest payment date, will equal the amount of such funds on
deposit in the debt service fund on that date are subject to mandatory redemption on that interest payment
date. The redemption price shall equal the amount of the principal amount of the Bonds to be redeemed,
plus interest accrued to the date of redemption.

If the successful bidder for the Bonds selects to combine two or more maturities into term bonds,
then the Bonds combined into a term bond shall be subject to mandatory sinking fund redemption at a
redemption price equal to the principal amount of the Bonds to be redeemed, plus interest accrued to the
date of redemption.

Optional Redemption. The Bonds are subject to redemption, in whole or in part, at the option of
the City from sources of funds available therefor other than those described under “Mandatory
Redemption” on any interest payment date; provided, however, the Bonds shall not be called for
redemption before July 1, 2018, from the proceeds of refunding special improvement district bonds or
warrants. The redemption price shall the principal amount of the Bonds to be redeemed plus interest
accrued t the date of redemption.

Selection of Bonds for Redemption. If less than all of the Bonds are to be redeemed, Bonds shall
be redeemed in order of the stated maturities thereof. If less than all Bonds of a stated maturity are to be
redeemed, the Bonds of such maturity shall be selected for redemption in $5,000 principal amounts
selected by the Registrar by lot or other manner it deems fair.

Interest Payment Dates, Interest Rates

Interest on the Bonds will be payable each January 1 and July 1, commencing January 1, 2009, to
the registered owners of the Bonds as such appear in the bond register as of the close of business on the
15th day (whether or not a business day) of the immediately preceding month. All Bonds of the same
stated maturity must bear interest from the date of original issue until paid at a single, uniform rate. The
rate must be expressed in an integral multiple of 1/8 or 5/100 of 1%. No supplemental or “B” coupons or
additional interest certificates are permitted. Interest will be calculated for the Bonds on the basis of a
360-day year consisting of twelve 30-day months.

Bond Registrar, Transfer Agent and Paying Agent

The City will designate and contract with U.S. Bank National Association, Seattle, Washington,
to act as bond registrar, transfer agent and paying agent (the “Registrar”) for the Bonds. The bond
register will be kept, transfers of ownership will be effected and principal of and interest on the Bonds
will be paid by the Registrar. The City will pay the charges of the Registrar for such services. The City
reserves the right to remove the Registrar and to appoint a suitable successor.

Delivery

Within thirty (30) days after the sale, the City will deliver to the Registrar the printed Bonds
ready for completion and authentication. The original purchaser of the Bonds must notify the Registrar,
at least five (5) business days before issuance of the Bonds, of the persons in whose names the Bonds will
be initially registered and the authorized denominations of the Bonds to be originally issued. If
notification is not received by that date, the Bonds will be registered in the name of the original purchaser
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and, if serial bonds, will be issued in denominations corresponding to the principal maturities of the
Bonds. On the day of closing, the City will furnish to the purchaser the opinion of Bond Counsel
hereinafter described, an arbitrage certification and a certificate stating that no litigation in any manner
questioning the validity of the Bonds is then pending or, to the knowledge of officers of the City,
threatened. Payment for the Bonds must be received by the City in immediately available funds at its
designated depository on the day of closing.

Within 48 hours after the ratification of the award of the Bonds, the winning bidder will be
required to notify the City and its Financial Advisor in writing of (1) the initial offering price of the
Bonds to the public (excluding bond brokers and other intermediaries) at which a substantial portion
(10%) of each maturity of the Bonds have been or are expected to be sold, (2) the initial offering yield to
maturity for each maturity of the Bonds and (3) the selling compensation and the identity of the
underwriter(s) necessary to complete the Official Statement.

In addition, prior to delivery of the Bonds, the winning bidder will be required to complete,
execute, and deliver to the City a certificate in form and substance required by Bond Counsel with respect
to the public offering price and yield of the Bonds and the total compensation received and profit realized
by the winning bidder in connection with the purchase and sale of the Bonds. By submitting its bid, each
bidder agrees to complete, execute and deliver such certificate prior to the delivery of the Bonds if its
bid is accepted. It will be the responsibility of the winning bidder to institute such syndicate reporting
requirements, to make such investigation, and otherwise to ascertain the facts necessary to enable it to
make such certification with reasonable certainty. Any questions concerning such certification should be
directed to Bond Counsel.

Not Qualified Tax-Exempt Obligations

The Bonds will not be designated by the City as “qualified tax-exempt obligations” within the
meaning of Section 265(b)(3) of the Internal Revenue Code of 1986, as amended (the “Code.”).

Legal Opinion

An opinion as to the validity of the Bonds and the exclusion of the interest thereon from gross
income for federal income tax purposes and Montana individual income tax purposes will be furnished by
Kennedy & Graven, Chartered, P.C., of Minneapolis and Saint Paul, Minnesota, as Bond Counsel, at the
expense of the Purchaser. The legal opinion will be provided at closing. The legal opinion will state that
the Bonds are valid and binding special, limited obligations of the City enforceable in accordance with
their terms, except to the extent to which enforceability thereof may be limited by the exercise of judicial
discretion or by state or federal laws relating to bankruptcy, reorganization, moratorium or creditors’
rights.

Type of Bid and Good Faith Deposit

Sealed or electronic bids for not less than $1,056,725 (98.3% of par) and accrued interest, if any,
on the principal sum of $1,075,000 must be mailed or delivered to the undersigned and must be received
at the office of the City Clerk prior to the time stated above. Bidders must bid for all or none of the
Bonds. Each bid must be unconditional.

Bids for the Bonds may be transmitted electronically through Parity™ in accordance with these
terms and conditions. Unless submitting a printed bid , a prospective bidder must electronically submit a
bid for the Bonds via PARITY™. Bids may be submitted electronically via PARITY™ in accordance
with this Notice of Bond Sale, until 12:00 p.m. M.T. but no bid will be received after the time for
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receiving bids specified above. To the extent any instructions or directions set forth in PARITY™
conflict with this Notice of Bond Sale, the terms of this Notice of Bond Sale shall control. For further
information about PARITY™, potential bidders may contact the Financial Advisor at Springsted
Incorporated 380 Jackson Street, Suite 300, St. Paul, Minnesota 55101-2887, Telephone (651) 223-3000
or i-Deal LLC at 1359 Broadway, 2nd Floor, New York, New York 10018, Telephone (212) 849-5021.

Except for a bid by or on behalf of the Board of Investments of the State of Montana, a good faith
deposit (the “Deposit”) in the form of money, cashier’s check, certified check, bank money order, or bank
draft drawn and issued by a federally chartered or state chartered bank insured by the federal deposit
insurance corporation or a financial surety bond in the sum of $10,750 payable to the order of the City is
required for a bid to be considered. If money, cashier’s check, certified check, bank money order, or bank
draft is used, it must accompany the bid and be delivered to the City Clerk. If a financial surety bond is
used, it must be from an insurance company licensed and qualified to issue such a bond in the State of
Montana and such bond must be submitted to the City Administrator prior to the opening of the bids. The
financial surety bond must identify each bidder whose Deposit is guaranteed by such financial surety
bond. If the Bonds are awarded to a bidder utilizing a financial surety bond, then that purchaser is
required to submit its Deposit to the City in the form of a cashier’s check (or wire transfer such amount as
instructed by the City) not later than 1:00 p.m., M.T., on the next business day following the award. If
such Deposit is not received by that time, the financial surety bond may be drawn by the City to satisfy
the Deposit requirement. No interest on the Deposit will accrue to the purchaser. The Deposit will be
applied to the purchase price of the Bonds. In the event the purchaser fails to honor its accepted bid, the
Deposit will be retained by the City as liquidated damages. The Deposit of the unsuccessful bidders will
be returned immediately on award of the Bonds to the purchaser or after rejection of all bids. Instructions
for wiring the Deposit may be obtained from the Debt/Investment Coordinator, Teri Walker, 210 North
27" Street, Billings, Montana 59101, telephone (406) 657-8363.

The City reserves the right to postpone the date and time established for the receipt of bids. If any
date and time fixed for the receipt of bids and the sale of the Bonds is postponed, an alternative sale date
and time will be announced at least one business day prior to such alternative sale date. On any such
alternative sale date and time, any bidder may submit bids electronically as described above for the
purchase of the Bonds in conformity in all respects with the provision of this Notice of Bond Sale,
except for the date and time of sale.

Award

The bid authorizing the lowest true interest cost (TIC) for the Bonds, will be deemed the most
favorable. The TIC is the effective cost of the Bonds based on Bond proceeds received at closing
calculated from the dated date of the Bonds. In the event that two or more bids state the lowest true
interest cost, the sale of the Bonds will be awarded by lot. No oral bids will be considered. The City
Council will consider sealed bids. The City reserves the rights to reject any and all bids, to waive
informalities in any bid and to adjourn the sale.

CUSIP Numbers

The City will assume no fee or obligation for the assignment or printing of CUSIP numbers on
the Bonds or for the correctness of any numbers printed thereon, but will permit such numbers to be
assigned and printed at the expense of the original purchaser, if the original purchaser waives any delay in
delivery occasioned thereby.

Official Statement
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The City will prepare an Official Statement relating to the Bonds which the City will deem to be
final as of its date. The City will deliver, at closing, a certificate executed by the Mayor, City
Administrator and City Clerk to the effect that, to the best of their knowledge, as of the date of closing,
the information contained in the Official Statement, including any supplement thereto, does not contain
any untrue statement of a material fact or omit to state a material fact necessary to make the statements
therein, in light of the circumstances in which they are made, not misleading; provided that no comment
will be made with respect to any information provided by the successful bidder for inclusion in any
supplement to the Official Statement.

The Notice of Bond Sale and the Preliminary Official Statement may be viewed and downloaded
at www.springsted.com or a physical copy may be obtained by contacting the City.

By submitting a bid for the Bonds, the successful bidder agrees: (1) to disseminate to all members
of the underwriting syndicate copies of the Official Statement, including any supplements prepared by the
City, (2) to file promptly a copy of the Official Statement, including any supplement prepared by the City,
with a nationally recognized municipal securities repository, and (3) to take any and all other actions
necessary to comply with applicable rules of the Securities and Exchange Commission and the Municipal
Securities Rulemaking Board governing the offering, sale and delivery of the Bonds to ultimate
purchasers.

Within seven (7) business days after the sale of the Bonds the City will furnish to the successful
bidder, without charge, seventy-five (75) copies of the final Official Statement relating to the Bonds. The
successful bidder must notify the City Administrator in writing within five (5) business days after the
award of sale of the Bonds if it requires additional copies of the Official Statement. The cost of additional
copies of the Official Statement shall be paid by the successful bidder.

Continuing Disclosure

In order to permit bidders for the Bonds to comply with paragraph (b)(5) of the Rule 15¢2-12, the
City will enter into a Continuing Disclosure Undertaking for the benefit of the registered holders and
beneficial owners from time to time of the outstanding Bonds to provide annual reports of specified
information and notice of the occurrence of certain events, if material. A copy of the proposed
Continuing Disclosure Undertaking will be set forth in the Official Statement for the Bonds. Failure of
the City to enter into a Continuing Disclosure Undertaking similar to that described in the Official
Statement would relieve the successful bidder of its obligations to purchase the Bonds.

Information for bidders and bidding forms may be obtained from the City’s Financial Service
Manager, Patrick Weber, 210 North 27" Street, Billings, Montana 59101, telephone (406) 657-82009.

Dated: August 11, 2008

BY ORDER OF THE CITY COUNCIL
OF THE CITY OF BILLINGS, MONTANA

/s/ _Cari Martin
City Clerk

Publish:  August 14, 2008
August 21, 2008
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CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Resolution Relating to $230,000 Pooled Sidewalk Bonds, Authorizing the
Issuance and Calling for the Public Sale Thereof

DEPARTMENT: Administration-Finance Division
PRESENTED BY: Patrick M. Weber, Financial Services Manager

PROBLEM/ISSUE STATEMENT: The City Council has previously approved these sidewalk
projects and has awarded construction contracts for WO 04-12, and WO 06-18. The following
resolution authorizes the sale of $230,000 in bonds for financing of the projects listed below.

FINANCIAL IMPACT:

WO 04-12 $13,300
Alkali Creek improvements
WO 06-18 $216,700

Broadwater Avenue Subdivision Phase V improvements

RECOMMENDATION

Staff recommends City Council approve the attached resolution.

Approved By: City Administrator City Attorney

ATTACHMENTS
A - Resolution
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE

I, the undersigned, being the duly qualified and acting recording officer of the City of Billings,
Montana (the “City”), hereby certify that the attached resolution is a true copy of a Resolution entitled:
“RESOLUTION RELATING TO $230,000 POOLED SPECIAL SIDEWALK, CURB, GUTTER AND
ALLEY APPROACH BONDS, SERIES 2008; AUTHORIZING THE ISSUANCE AND CALLING
FOR THE PUBLIC SALE THEREOF” (the “Resolution”), on file in the original records of the City in
my legal custody; that the Resolution was duly adopted by the City Council of the City at a meeting on
August 11, 2008, and that the meeting was duly held by the City Council and was attended throughout
by a quorum, pursuant to call and notice of such meeting given as required by law; and that the
Resolution has not as of the date hereof been amended or repealed.

I further certify that, upon vote being taken on the Resolution at said meeting, the

following Council Members voted in favor thereof: :

voted against the same: ; abstained from voting

thereon: ; or were absent:

WITNESS my hand and seal officially this day of August, 2008.

(SEAL)
City Clerk
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RESOLUTION NO.

RESOLUTION RELATING TO $230,000 POOLED SPECIAL
SIDEWALK, CURB, GUTTER AND ALLEY APPROACH BONDS,
SERIES 2008; AUTHORIZING THE ISSUANCE AND CALLING FOR
THE PUBLIC SALE THEREOF

BE IT RESOLVED by the City Council (the “Council”) of the City of Billings,
Montana (the “City”), as follows:

Section 1. Recitals.

(@) This Council has duly and validly created and established in the City under
Montana Code Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended (the “Act”), special
improvement projects, designated as the W.O. 04-12, Alkali Creek Road Sidewalk Project (the
“Alkali Creek Road Sidewalk Improvements”), and the W.O. 06-18 Broadwater Subdivision —
Phase V Improvements (the “Broadwater Subdivision - Phase V Improvements”) (together, the
“Projects”), for the purpose of financing costs of certain public improvements of special benefit
to the properties within the Projects (the “Improvements”) and paying costs incidental thereto,
including costs associated with the sale and the security of special sidewalk, curb, gutter and
alley approach bonds of the City drawn on the Projects (the “Bonds”), the creation and
administration of the Projects and the funding of a deposit to the City’s Special Improvement
Project Revolving Fund (the “Revolving Fund”). The total estimated costs of the Improvements,
including such incidental costs, is $230,000. The costs of the Improvements will be paid from
the proceeds of the Bonds, which are to be payable primarily from special assessments to be
levied against property in each of the Project areas, which property will be specially benefited by
the Improvements in an amount not less than $230,000.

(b) The costs of the Improvements are currently estimated, as follows:

Alkali Creek Road Broadwater Subdivision
Sidewalk Improvements - Phase V Improvements

Construction $10,137.00 $170,785.79
Engineering & Administration 1,750.00 27,625.00
Revolving Fund Deposit 700.00 11,050.00
Bond Discount 280.00 4,420.00
Costs of Issuance 433.00 2,819.21

Total $13,300.00 $216,700.00
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(c) Itis necessary that Bonds be issued and sold in an aggregate principal amount
of $230,000 to finance the costs of the Improvements within each of the Project areas, including
incidental costs, described in Subsection (a).

(d) The City is authorized pursuant to Montana Code Annotated, Section
7-12-4193, to issue and sell special improvement district bonds of more than one district in a
single offering on a pooled basis upon a determination that such pooling is in the best interests of
the Projects and the City.

(e) The City is further authorized by Montana Code Annotated, Section
7-12-4204(1) to sell the Bonds at a price less than the principal amount thereof, but including
interest thereon to the date of delivery, if this Council determines that such sale is in the best
interests of the Projects and the City.

Section 2. Determinations of Public Interest in Allowing Bond Discount and
Permitting Pooling of Bonds. Pursuant to the authority described in Section 1, this Council
hereby determines that the issuance and sale of the Bonds in a pooled single offering for the
following Projects in the respective principal amounts set forth below:

Project Principal Amount
Alkali Creek Road Sidewalk Improvements $13,300.00
Broadwater Subdivision - Phase V Improvements $216,700.00

is in the best interest of each of the Projects and the City and will facilitate the
sale of the Bonds because the size of the issue will attract more interest in the marketplace and
thus help to lower interest rates on the Bonds and because a single issue will reduce the costs of
issuance. This Council further determines to fix the minimum price for the Bonds at $225,400
(98.0% of par), plus interest accrued thereon to the date of delivery. Such minimum bid will
enable bidders to bid more efficiently for the Bonds by permitting them to submit their bids
based on actual market conditions without adjusting the interest rates thereon to provide
compensation for their purchase of the Bonds. This procedure will facilitate the sale of the
Bonds at the lowest interest rates, which is in the best interests of each of the Projects and the
City.

Section 3. Findings and Determination To Pledge the Revolving Fund. In the
Resolutions of Intention To Order in the Programs for the Alkali Creek Road Sidewalk
Improvements and the Broadwater Subdivision - Phase V Improvements, adopted on March 14,
2005 and March 26, 2007, respectively, this Council found it to be in the public interest, and in
the best interest of the City and the Projects, to secure payment of principal of and interest on the
Bonds by the Revolving Fund and authorized the City to enter into the undertakings and
agreements authorized in the Act in respect of the Bonds, based on the factors required to be
considered under Section 7-12-4225(4) of the Act. Those findings and determinations were
ratified and confirmed in the resolutions ordering the programs adopted by this Council on April
11, 2005 and April 23, 2007, respectively, and are hereby ratified and confirmed. It is hereby
covenanted and recited that the City has the power under the Act to pledge the Revolving Fund
to payment of the principal of and interest on the Bonds.
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Section 4. Terms of the Bonds. This Council hereby authorizes the issuance and
sale of Pooled Special Sidewalk, Curb, Gutter and Alley Approach Bonds, Series 2008 of the
City in the aggregate principal amount of $230,000 (the “Bonds”) for the purpose of financing
the Improvements. The Bonds shall be dated, as originally issued, as of September 1, 2008, and
shall bear interest payable semiannually on January 1 and July 1 of each year, commencing
January 1, 2009, at a rate or rates designated by the successful bidder at public sale and approved
by this Council. If issued as serial bonds, the Bonds shall mature on July 1 in each of the
following years and amounts:

Year Amount Year Amount
2009 $10,000 2015 $20,000
2010 20,000 2016 20,000
2011 20,000 2017 20,000
2012 20,000 2018 20,000
2013 20,000 2019 20,000
2014 20,000 2020 20,000

If issued as amortization bonds, the Bonds will be issued as a single bond or divided
into several bonds, as the Council may determine at the time of the sale, and the principal of and
interest on the Bonds shall be payable semiannually in equal payments on each January 1 and
July 1, commencing January 1, 2009, and concluding July 1, 2020, unless the Bonds are earlier
redeemed. Serial bonds shall be in the denomination of $5,000 each or any integral multiple
thereof of single maturities.

The Bonds shall be issuable only as fully registered bonds and shall be executed by
the manual or facsimile signatures of the Mayor, Financial Services Manager and the City Clerk.
The Bonds shall be secured by the Revolving Fund.

Section 5. Public Sale. The Bonds shall be sold at a public competitive sale, the
sealed bids for which shall be submitted to the Financial Services Manager or bids for the
purchase of the Bonds shall be received by the City by electronic transmission through Parity™,
in either case until 12:00 noon, M.T. on August 25, 2008, at which time bids will be opened and
tabulated by the Financial Services Manager. At a regular meeting of this Council on August 25,
2008, at 6:30 p.m., M.T, the City will consider the bids and, if a responsive and acceptable bid is
received, award the sale of the Bonds. Award of sale will be made to the bidder with the lowest
true interest cost (“TIC”) by the Council. The City will receive sealed bids or bids transmitted
electronically through Parity™ for the Bonds and the Bonds will be sold in accordance with the
Official Terms and Conditions attached hereto as Exhibit A (which is hereby incorporated and
made a part hereof). The City Clerk is authorized and directed to cause notice of the sale to be
published, as required by Montana Code Annotated, Sections 7-12-4204, 7-7-4252 and 17-5-106,
in The Billings Times once each week for two successive weeks preceding the week which
contains the date of sale. The notice of sale shall be published and mailed in substantially the
form set forth as Exhibit A to this resolution and this Council hereby adopts the terms and
conditions set forth in such notice of sale as the terms and conditions of the sale of the Bonds.
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Section 6. Informational Materials. The Financial Services Manager and other
officers of the City are hereby authorized and directed to prepare and distribute on behalf of the
City an Offering Circular or summary of the transaction, to the extent deemed necessary or
appropriate.

Passed by the City Council of the City of Billings, Montana, this 11th day of August,
2008.

Mayor

Attest:

City Clerk
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EXHIBIT A
TERMS AND CONDITIONS OF BOND SALE

$230,000 Pooled Special Sidewalk, Curb, Gutter and
Alley Approach Bonds, Series 2008
(Alkali Creek Road Sidewalk Improvements and
Broadwater Subdivision - Phase V Improvements)

CITY OF BILLINGS, MONTANA

NOTICE IS HEREBY GIVEN that the City of Billings, Montana (the “City”),
will sell to the highest and best bidder for cash or bids transmitted electronically through
Parity™, as evidenced by sealed bids, the above-described Bonds drawn against the funds of the
following special improvement Projects in the respective principal amounts set forth below:

Project Principal Amount
Alkali Creek Road Sidewalk Improvements $13,300.00
Broadwater Subdivision - Phase V Improvements $216,700.00

Sealed bids for the purchase of the Bonds will be received in the City Clerk’s
office, 1% Floor of Park I11, at 210 North 27" Street, Billings, Montana, or bids for the purchase
of the Bonds will be received by the City by electronic transmission through Parity™, in either
case until 12:00 noon, M.T., on Monday, August 25, 2008, at which time the bids will be opened
or accessed and tabulated. The City Council of the City will meet at their regular meeting at
6:30 p.m., M.T., on the same day in the Council Chambers, 2™ Floor of the Police Facility, 220
North 27" Street, Billings, Montana, to consider the bids and to award the sale of the Bonds.

Bids may be submitted by facsimile to the City Clerk at (406) 657-8390 until
12:00 noon, M.T., on August 25, 2008.

Purpose and Security

The Bonds will be issued for the purpose of financing the cost of construction of
certain local improvements (the “Improvements™) within or for the benefit of the W.0. 04-12,
Alkali Creek Road Sidewalk Project and the W.O. 06-18 Broadwater Subdivision — Phase V
Improvements (together, the “Projects”), in accordance with the provisions of Montana Code
Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended. The Bonds will be special, limited
obligations of the City and do not constitute general obligations of the City.

The Bonds are payable primarily from the collection of a special assessment
which is a lien against the assessable real property within the respective Projects benefited by the
Improvements to be undertaken therein or therefor. The special assessments are payable in
equal, semiannual installments over a 12-year term, with unpaid installments of the special
assessments bearing interest at a rate equal, from time to time, to the sum of (i) the average rate
of interest borne by the then outstanding Bonds, plus (ii) one-half of one percent (0.50%) per
annum. The Bonds are further secured by the Special Improvement Project Revolving Fund of
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the City (the “Revolving Fund”). The City will agree to make a loan from the
Revolving Fund to the Sinking Fund established for the Projects to make good any deficiency
then existing in the principal and interest subaccounts therein and to provide funds for the
Revolving Fund by levying a tax or making a loan from the City’s general fund to the extent
authorized by law.

Date and Type

The Bonds will be dated, as originally issued, as of September 1, 2008, and will
be issued as negotiable investment securities in registered form as to both principal and interest.

Maturities and Redemption

If issued as serial bonds, the Bonds shall mature, subject to redemption, on July 1
in the following years and amounts:

Year Amount Year Amount
2009 $10,000 2015 $20,000
2010 20,000 2016 20,000
2011 20,000 2017 20,000
2012 20,000 2018 20,000
2013 20,000 2019 20,000
2014 20,000 2020 20,000

If issued as amortization bonds, the Bonds will be issued as a single bond or
divided into several bonds, as the Council may determine, and the principal of the Bonds shall be
payable semiannually on each January 1 and July 1, commencing January 1, 2009, and
continuing through July 1, 2020, subject to prior redemption. Serial bonds shall be in the
denomination of $5,000 each or any integral multiple thereof of single maturities.

The Bonds shall be issuable only as fully registered bonds and shall be executed
by the manual or facsimile signatures of the Mayor, Financial Services Manager and the City
Clerk.

Redemption

Mandatory Redemption. If on any interest payment date there will be a balance in
the Sinking Fund after payment of the principal and interest due on all Bonds drawn against it,
either from the prepayment of special assessments levied in the Projects or from the transfer of
surplus money from the Construction Subaccount to the Principal Subaccount, outstanding
Bonds, or portions thereof, in an amount which, together with the interest thereon to the interest
payment date, will equal the amount of such funds on deposit in the Sinking Fund on that date
are subject to mandatory redemption on that interest payment date. The redemption price shall
equal the amount of the principal amount of the Bonds to be redeemed plus interest accrued to
the date of redemption.

137



Optional Redemption. The Bonds are subject to redemption, in whole or in part,
at the option of the City from sources of funds available therefor other than those described
under “Mandatory Redemption” on any interest payment date; provided, however, the Bonds
shall not be called for redemption before July 1, 2013, from the proceeds of refunding special
improvement district bonds or warrants. The redemption price shall equal the principal amount
of the Bonds to be redeemed plus interest accrued to the date of redemption.

Selection of Bonds for Redemption. If less than all of the Bonds are to be
redeemed, Bonds shall be redeemed in order of the stated maturities thereof. If less than all
Bonds of a stated maturity are to be redeemed, the Bonds of such maturity shall be selected for
redemption in $5,000 principal amounts selected by the Registrar by lot or other manner it deems
fair.

Interest Payment Dates, Rates

Interest will be payable each January 1 and July 1, commencing January 1, 2009,
to the registered owners of the Bonds as such appear in the bond register as of the close of
business on the 15th day (whether or not a business day) of the immediately preceding month.
All Bonds of the same stated maturity must bear interest from date of original issue until paid at
a single, uniform rate. Each rate must be expressed in an integral multiple of 1/8 or 5/100 of 1%
and shall be bid in level or ascending rates. No supplemental or “B” coupons or additional
interest certificates are permitted. Interest will be calculated on the basis of a 360-day year
consisting of twelve 30-day months.

Bond Reqistrar, Transfer Agent
and Paying Agent

The City may select a, or may act as, bond registrar, transfer agent and paying
agent (the “Registrar”) in connection with the Bonds. The bond register will be kept, transfers of
ownership will be effected and principal of and interest on the Bonds will be paid by the
Registrar. The City will pay the charges of the Registrar for such services. The City reserves the
right to remove the Registrar and to appoint a suitable bank or trust company as successor.

Delivery

Within 15 days after the sale, the City will deliver to the Registrar the printed
Bonds ready for completion and authentication. The original purchaser of the Bonds must notify
the Registrar, at least five business days before issuance of the Bonds, of the persons in whose
names the Bonds will be initially registered and the authorized denominations of the Bonds to be
originally issued. If notification is not received by that date, the Bonds will be registered in the
name of the original purchaser and, if serial bonds, will be issued in denominations
corresponding to the principal maturities of the Bonds. On the day of closing, the City will
furnish to the purchaser the opinion of bond counsel hereinafter described, an arbitrage
certification and a certificate verifying that no litigation in any manner questioning the validity of
the Bonds is then pending or, to the knowledge of officers of the City, threatened. Payment for
the Bonds must be received by the City in immediately available funds at its designated
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depositary on the day of closing. As a condition of delivery, the purchaser must certify to the
City in writing the initial reoffering prices of the Bonds.

Legal Opinion

An opinion as to the validity of the Bonds and the exclusion from gross income
for federal income tax purposes and Montana individual income tax purposes of the interest
thereon will be furnished by Dorsey & Whitney LLP, of Missoula, Montana, and Minneapolis,
Minnesota, as Bond Counsel. The legal opinion will be provided at closing. The legal opinion
will state that the Bonds are valid and binding special obligations of the City enforceable in
accordance with their terms, except to the extent to which enforceability thereof may be limited
by the exercise of judicial discretion or by state or federal laws relating to bankruptcy,
reorganization, moratorium or creditors’ rights; however, Dorsey & Whitney LLP will not
express an opinion as to the enforceability of the agreement of the City to make loans or
advances from the Revolving Fund to the Sinking Fund as may be required to pay principal and
interest on the Bonds.

Type of Bid and Good Faith Deposit

Bids transmitted electronically through Parity™ or sealed bids for not less than
$225,400 (98.0% of par) and accrued interest on the principal sum of $230,000 must be mailed
or delivered to the undersigned and must be received at the office of the City Clerk prior to the
time stated above. Bidders must bid for all or none of the Bonds. Each bid must be
unconditional. Bids may be transmitted electronically through Parity™ in accordance with these
terms and conditions.

Except for a bid by or on behalf of the Board of Investments of the State of
Montana, a good faith deposit (the “Deposit”) in the form of money, cashier’s check, certified
check, bank money order, or bank draft drawn and issued by a federally chartered or state
chartered bank insured by the federal deposit insurance corporation or a financial surety bond in
the sum of $4,600 payable to the order of the City is required for a bid to be considered. If
money, cashier’s check, certified check, bank money order, or bank draft is used, it must
accompany the bid and be delivered to the Financial Services Manager. If a financial surety
bond is used, it must be from an insurance company licensed and qualified to issue such a bond
in the State of Montana and such bond must be submitted to the Financial Services Manager
prior to the opening of the bids. The financial surety bond must identify each bidder whose
Deposit is guaranteed by such financial surety bond. If the Bonds are awarded to a bidder
utilizing a financial surety bond, then that purchaser is required to submit its Deposit to the City
in the form of a cashier’s check (or wire transfer such amount as instructed by the City) not later
than 1:00 P.M., M.T., on the next business day following the award. If such Deposit is not
received by that time, the financial surety bond may be drawn by the City to satisfy the Deposit
requirement. No interest on the Deposit will accrue to the purchaser. The Deposit will be
applied to the purchase price of the Bonds. In the event the purchaser fails to honor its accepted
bid, the Deposit will be retained by the City as liquidated damages. The Deposit of the
unsuccessful bidders will be returned immediately on award of the Bonds to the purchaser or
after rejection of all bids. Instructions for wiring the Deposit may be obtained from the City’s
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Financial Services Manager, Pat Weber, 210 North 27" Street, Billings, Montana 59101,
telephone (406) 657-82009.

Award

The bid authorizing the lowest net interest cost (total interest on all Bonds from
September 1, 2008, to their maturities, less any premium or plus any discount) will be deemed
the most favorable. In the event that two or more bids state the lowest net interest cost, the sale
of the Bonds will be awarded by lot. No oral bid will be considered. The Council will consider
sealed bids or bids transmitted electronically through the Parity™ system. The City reserves the
rights to reject any and all bids, to waive informalities in any bid and to adjourn the sale.

Electronic Transmission

To the extent any instructions or directions set forth in Parity™ conflict with this
Terms and Conditions of Sale, the terms of this Terms and Conditions of Sale shall control. For
further information about Parity ™, potential bidders may contact Parity™ at (212) 849-5021. In
the event of a malfunction in the electronic bidding process, bidders may submit their bids by
sealed bid including facsimile transmission to the City Clerk, Cari Martin, at facsimile number
(406) 657-8390 (phone (406) 657-8210).

Informational Materials.

The Financial Services Manager and other officers of the City will prepare and
distribute on behalf of the City an Offering Circular or summary of the transaction, to the extent
deemed necessary or appropriate.

CUSIP Numbers

The City will assume no fee or obligation for the assignment or printing of CUSIP
numbers on the Bonds or for the correctness of any numbers printed thereon, but will permit
such numbers to be assigned and printed at the expense of the purchaser, if the original purchaser
waives any delay in delivery occasioned thereby.

Dated: August 11, 2008.

BY ORDER OF THE CITY COUNCIL

City Clerk
City of Billings, Montana
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EXHIBIT B
NOTICE OF BOND SALE

$230,000 Pooled Special Sidewalk, Curb, Gutter and
Alley Approach Bonds, Series 2008

CITY OF BILLINGS, MONTANA

NOTICE IS HEREBY GIVEN that the City Council (the “Council”) of the City of Billings,
Montana (the “City”), will receive sealed bids for the purchase of $230,000 Pooled Special Sidewalk,
Curb, Gutter and Alley Approach Bonds, Series 2008 (the “Bonds”) in the City Clerk’s office, 1¥ Floor of
Park 111, at 210 North 27" Street, Billings, Montana, or bids transmitted electronically through Parity™
until 12:00 noon, M.T., on August 25, 2008, at which time the bids will be opened or accessed and
tabulated. The City Council of the City will meet at their regular meeting at 6:30 p.m., M.T., on the same
day in the Council Chambers, 2" Floor of the Police Facility, 220 North 27" Street, Billings, Montana, to
consider the bids and to award the sale of the Bonds. The Council will award sale of the Bonds to the
responsive bidder whose bid reflects the lowest true interest cost (TIC).

The Bonds will be issued for the purpose of financing the cost of construction of certain local
improvements (the “Improvements”) within or for the benefit of the W.O. 04-12, Alkali Creek Road
Sidewalk Project and the W.O. 06-18 Broadwater Subdivision — Phase V Improvements (together, the
“Projects”); and paying costs associated with the sale and issuance of the Bonds. The Bonds shall mature,
subject to redemption, on July 1 in the following years and amounts (unless combined into one or more
term bonds):

Year Amount Year Amount
2009 $10,000 2015 $20,000
2010 20,000 2016 20,000
2011 20,000 2017 20,000
2012 20,000 2018 20,000
2013 20,000 2019 20,000
2014 20,000 2020 20,000

The Bonds shall be issuable only as fully registered bonds and shall be executed by the manual or
facsimile signatures of the Mayor, Financial Services Manager and the City Clerk. The Bonds shall be
secured by the City’s Revolving Fund.

Serial bonds shall be in the denomination of $5,000 each or any integral multiple thereof of single
maturities.

The Bonds shall be dated, as originally issued, as of September 1, 2008, and shall bear interest
payable semiannually on January 1 and July 1 of each year, commencing January 1, 2009, and will be
issued as negotiable investment securities in registered form as to both principal and interest. The Bonds
with stated maturities on or after July 1, 2014 will be subject to redemption on July 1, 2013, and any date
thereafter, at the option of the City, in whole or in part, at a redemption price equal to the principal
amount thereof to be redeemed plus interest accrued to the redemption date, without premium. The
Bonds are also subject to mandatory redemption on an interest payment date if the amounts in the Sinking
Fund, either from prepayment of assessments or transfers from the Construction Account to the Principal
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Account, are sufficient to pay outstanding Bonds, or portions thereof, with interest thereon to that interest
payment date.

The Bonds will be sold for not less than $225,400 (98.0% of par) with accrued interest on the
principal amount of the Bonds to the date of their delivery. The Board reserves the right to reject any and
all bids, to waive any informality in any bid, and to adjourn the sale.

A good faith deposit in the form of money, cashier’s check, certified check, bank money order, or
bank draft drawn and issued by a federally chartered or state chartered bank insured by the Federal
Deposit Insurance Corporation or a financial surety bond in the sum of 2% of the aggregate principal
amount of the Bonds ($4,600) payable to the order of the City is required for each bid to be considered, as
further specified in the Official Terms and Conditions of Sale.

Copies of a statement of the Official Terms and Conditions of Sale and additional information
may be obtained from Financial Services Manager, Pat Weber, 210 North 27" Street, Billings, Montana
59101, telephone (406) 657-8209. Prospective bidders should consult the Official Terms and Conditions
of Sale and any other information material distributed by the City for a detailed description of the Bonds,
the security therefore, and the form of legal opinion proposed to be rendered by Dorsey & Whitney LLP,
of Missoula, Montana, and Minneapolis, Minnesota, as bond counsel. To the extent any instructions or
directions set forth in Parity™ conflict with this Notice of Bond Sale, the terms of this Notice of Bond
Sale shall control. For further information about Parity™, potential bidders may contact the Parity™ at
(212) 849-5021. In the event of a malfunction in the electronic bidding process, bidders may submit their
bids by sealed bid including facsimile transmission to the City’s Financial Services Manager, Pat Weber,
at facsimile number (406) 247-8608 (phone (406) 657-8209).

Dated: August 11, 2008.

BY ORDER OF THE CITY COUNCIL

Cari Martin, City Clerk
City of Billings, Montana
Publish: August 14, 2008
August 21, 2008
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: SID 1385, King Avenue East, Resolution Creating District
DEPARTMENT: Public Works / Engineering
PRESENTED BY: David D. Mumford, P.E., Public Works Director

PROBLEM/ISSUE STATEMENT: Foursquare Properties and Cabelas have requested that the
construction of King Avenue East proceed before the Miller Crossing development is completed.
They have petitioned the City of Billings to create a Special Improvement District (SID) to fund
the cost of the road improvements. This project will construct King Avenue East to a five-lane
section from Orchard Lane to South Billings Boulevard. Included in the construction will be the
conversion of South Billings Boulevard from two lanes to four lanes south of King Avenue East
and the installation of traffic signals at the intersection of Calhoun Lane and King Avenue East
and Orchard Lane and King Avenue East. Foursquare and Cabelas are the only property owners
in the district, so they are assuming total responsibility for the annual assessments. However,
staff recommends that the City Council also approve a new development agreement (Item #4B)
that will commit the City to pay fifty-seven percent (57%) of the cost of the road improvements
with associated costs and the remainder paid by Foursquare or split between the two property
owners. The City would use Arterial Construction Fees to pay the initial City costs, but replace
those dollars with tax increment as the project develops and increment is produced. When there
is more increment than is needed to satisfy the City’s obligation, the developer(s) will be
reimbursed for a portion of or all of their assessments. Under state law at MCA Sections 7-12-
4102(3)(2007) and 7-12-4114(1)(d)(2007), if all of the property owners included in the SID
consent_to create the SID, creation can occur without a resolution of intent or public hearing. If
the Council approves this resolution, it will also be waiving application of the raw land SID
policy contained in Resolution No. 05-18234. Section 10 of this resolution outlines the reasons
why a waiver is justified in this instance.

ALTERNATIVES ANALYZED: The City Council may:
1. Approve the Resolution Creating SID 1385; or
2. Do not approve the Resolution Creating SID 1385. The September, 2007, development
agreement between the City and the developer says the developer is responsible for
improvements, but commits the City to create and use tax increment funds for the
construction or to create an SID, thereby allowing Foursquare to repay costs over time.
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Tax increment bonds cannot be issued at this time, so refusing to create the SID and issue
bonds would violate the development agreement.

FINANCIAL IMPACT: The estimated construction cost is $3,068,058.05. Engineering, bond
issuance costs, revolving fund contribution and recovering costs incurred by the City during the
tax increment formation and bonding process added approximately $2, 087,000 for a total
assessable cost of $5,360,000. Foursquare and Cabelas will be completely responsible for the
bond payments; however, if the proposed new development agreement is approved, they will be
reimbursed for part of or all of the assessments through City street and/or tax increment funds.

RECOMMENDATION

Staff recommends that Council approve the Resolution Creating SID 1385.

Approved By: City Administrator City Attorney

ATTACHMENTS

A. Petition and Consent to Create
B. Resolution Creating SID 1385, King Avenue East
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INTRODUCTION

Foursquare Properties and Cabelas have requested that the construction of King Avenue East
proceed before the Miller Crossing development is completed. This project will construct King
Avenue East to a five-lane section from Orchard Lane to South Billings Boulevard. Included in
the construction will be the conversion of South Billings Boulevard from two lanes to four lanes
south of King Avenue East and the installation of traffic signals at the intersection of Calhoun
Lane and King Avenue East and Orchard Lane and King Avenue East. The Council is being
asked to create SID 1385 to pay the improvement costs.

PROCEDURAL HISTORY

May 12, 2008 — Creation of S. Billings TIFD.

July 1, 2008 — Bid for construction of improvements.

August 11, 2008 — Award bid for construction

August 11, 2008 — Approval of amended development agreement

BACKGROUND

The boundary of this proposed special improvement district is as indicated on the attached map.
This project will construct King Avenue East to a five-lane section from Orchard Lane to South
Billings Boulevard. Included in the construction will be the conversion of South Billings Boulevard
from two lanes to four lanes south of King Avenue East and the installation of traffic signals at the
intersection of Calhoun Lane and King Avenue East and Orchard Lane and King Avenue East. This
construction becomes necessary due to the development along King Avenue East, including
construction of a new Cabelas. The widening of King Avenue East will be complete by November
15, 2008, with the signals and ditch crossings being completed in the spring of 2009. If the City
Council approves an accompanying development agreement, the City will pay fifty-seven percent
(57%) of the construction and associated costs. This assessment share is proportional to the City’s
obligations under the arterial street construction policy adopted by the City Council in 2004. It
provides that the adjacent properties are responsible for constructing %2 a residential or commercial
street, but the City-at-large is responsible for the remainder of the street if or when it is constructed.
The other forty-three percent (43%) will be split between Foursquare Properties and Cabelas.
Because both property owners in the district petitioned the City for the SID per MCA 7-12-4102,
the district can be created according to MCA 7-12-4112 without a resolution of intent to create and
a public hearing. Section 10 of the resolution describes the reasoning for the City’s raw land SID
policy as stated in Resolution No. 05-18234; which is to secure the payment of SID assessments and
reduce the risk to the City of delinquent payments and having to use the Revolving Fund to make
debt payments. The section further describes the reasons why the Council may waive the raw land
SID policy in this instance. These reasons include, but are not limited to: that the street benefits the
entire city; the property development is the first large private investment in a new tax increment
district; the development will provide shopping and job opportunities to a low-moderate income
neighborhood and; an independent study by King and Associates shows that the assessed property
value at build out will exceed the assessments by many times.
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RECOMMENDATION

Staff recommends that Council approve the Resolution Creating SID 1385.

ATTACHMENTS

A. Resolution Creating SID 1385, King Avenue East
B. Miller Crossing Agreement
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PETITION AND CONSENT OF ALL OWNERS OF PROPERTY
FOR THE CREATION OF A SPECIAL IMPROVEMENT DISTRICT
IN THE CITY OF BILLINGS, MONTANA

The undersigned hereby represent and warrant that they constitute all of the owners of the
real property described on Exhibit A hereto (the “Property”), and that the Property is located
within the City of Billings, Montana (the “City”). Each of the undersigned hereby voluntarily
and irrevocably petitions for, and consents to, the creation of a special improvement district by
the City including the Property and the levying of special assessments in an aggregate principal
amount not to exceed $5,360,000 against the Property for the purpose of financing the direct and
incidental costs of certain local improvements, all as further and more particularly provided in
the proposed form of resolution creating such special improvement district, which is attached as
Exhibit B hereto. Each of us has reviewed the proposed resolution for a description of the
nature, location and estimated cost of the improvements, the identity of the proposed engineer for
the district, the method(s) by which the special assessments are proposed to be levied, the term
over which the special assessments will be payable and other particulars. Each of us further
acknowledges and agrees that the amount of special assessments proposed to be levied against
each lot, tract or parcels that we own does not exceed the special benefit conferred upon such lot,
tract or parcel by the improvements to be undertaken in the proposed district.

The undersigned acknowledge that, following receipt of this petition, the City Council of
the City will have jurisdiction in its discretion to create the special improvement district and
order the local improvements by adoption of a resolution substantially in the form of that
attached as Exhibit B, without a public hearing and without notice to the undersigned to issue
bonds payable from the special assessments levied against the Property and to levy assessments
against the Property.

The undersigned acknowledge and agree that the provisions of this Petition and Consent
shall be deemed to run with the land and to bind subsequent assignees of their interest in the

Property, and that this Petition and Consent may be recorded to advise prospective successors or
assigns of the provisions hereof.

DATED as of this 11" day of August, 2008.
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SIGNATURE PAGE TO
PETITION AND CONSENT OF ALL OWNERS OF PROPERTY
FOR THE CREATION OF A SPECIAL IMPROVEMENT DISTRICT
IN THE CITY OF BILLINGS, MONTANA
DATED AS OF AUGUST 11, 2008

Printed Name Signature
South Billings Center, LLC, a By: South Billings Associates, LLC, a
Delaware limited liability company Delaware limited liability company,

its Manager

Name: Jeffrey M. Vitek
Title: Executive Committee Member

Description of Property Owned:

Lot 2A-2A South Billings Center LLC.

“Lot 2A-2A of Amended Plat of Lots 2A-2 & 2A-3, Block 1, of Amended Plat of Lot 2A of
Amended Lots 2, 3, 4 and 3, Block 1, Miller Crossing Subdivision, Recorded January 8, 2008,
under Document No. 3450780, Records of Yellowstone County™

STATE OF MONTANA )
) ss.
COUNTY OF )
On this day of 2008, before me, a Notary Public for the
State of . personally appeared known

to me to be the person whose name is subscribed to the within instrument, and acknowledged to
me that he/she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal the
day and year first above written.

Notary Public for the State of
(Notarial Seal) Residing at
My Commission expires

148



SIGNATURE PAGE TO
PETITION AND CONSENT OF ALL OWNERS OF PROPERTY
FOR THE CREATION OF A SPECIAL IMPROVEMENT DISTRICT
IN THE CITY OF BILLINGS, MONTANA
DATED AS OF AUGUST 11, 2008

Printed Name Signature

Cabela’s Wholesale, Inc. By:

Its:

Description of Property Owned:

Lot 2A-3A Cabela’s

“Lot 2A-3A of Amended Plat of Lots 2A-2 & 2A-3, Block 1 of Amended Plat of Lot 2A of
Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January 8, 2008,
under Document No. 3450780, Records of Yellowstone County”™

STATE OF MONTANA )
) ss.
COUNTY OF )
On this day of 2008, before me, a Notary Public for the
State of . personally appeared known

to me to be the person whose name 1s subscribed to the within instrument, and acknowledged to
me that he/she executed the same.

IN WITNESS WHEREQYF, I have hereunto set my hand and affixed my Notarial Seal the
day and year first above written.

Notary Public for the State of
(Notarial Seal) Residing at
My Commission expires
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SIGNATURE PAGE TO
PETITION AND CONSENT OF ALL OWNERS OF PROPERTY
FOR THE CREATION OF A SPECIAL IMPROVEMENT DISTRICT
IN THE CITY OF BILLINGS, MONTANA
DATED AS OF AUGUST 11, 2008

Printed Name Signature
Miller Trois, LLC By:
Its:

Description of Property Owned:

Lot 2A-4 Miller Trois

“Lot 2A-4 of Amended Plat of Lot 2A of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing
Subdivision, Recorded October 4, 2007, under Document No. 3441217, Records of Yellowstone
County”

STATE OF MONTANA )
) ss.
COUNTY OF )
On this day of 2008, before me, a Notary Public for the
State of . personally appeared known

to me to be the person whose name 1s subscribed to the within instrument, and acknowledged to
me that he/she executed the same.

IN WITNESS WHEREQYF, I have hereunto set my hand and affixed my Notarial Seal the
day and year first above written.

Notary Public for the State of
(Notarial Seal) Residing at
My Commission expires
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EXHIBIT A
LEGAL DESCRIPTION OF THE DISTRICT

Lot 2A-4 of Amended Plat of Lot 2A of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing
Subdivision, Recorded October 4, 2007, under Document No. 3441217, Records of Yellowstone
County;

Lots 2A-2A & 2A-3A of Amended Plat of Lots 2A-2 & 2A-3, Block 1 of Amended Plat of Lot
2A of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January 8,
2008, under Document No. 3450780, Records of Yellowstone County
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EXHIBIT B

PROPOSED FORM OF RESOLUTION CREATING THE SPECIAL IMPROVEMENT
DISTRICT
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE

L, the undersigned, being the duly qualified and acting recording officer of the City of
Billings, Montana (the “City™), hereby certify that the attached resolution is a true copy of a
Resolution entitled: “RESOLUTION RELATING TO SPECIAL IMPROVEMENT DISTRICT
NO. 1385; CREATING THE DISTRICT FOR THE PURPOSE OF UNDERTAKING
CERTAIN LOCAL IMPROVEMENTS AND FINANCING THE COSTS THEREOF AND
INCIDENTAL THERETO THROUGH THE ISSUANCE OF SPECIAL IMPROVEMENT
DISTRICT BONDS SECURED BY THE CITY’S SPECIAL IMPROVEMENT DISTRICT
REVOLVING FUND AND ESTABLISHING COMPLIANCE WITH REIMBURSEMENT
BOND REGULATIONS UNDER THE INTERNAL REVENUE CODE” (the “Resolution™), on
file in the original records of the City in my legal custody; that the Resolution was duly adopted
by the City Council of the City at a regular meeting on August 11, 2008, and that the meeting
was duly held by the City Council and was attended throughout by a quorum, pursuant to call
and notice of such meeting given as required by law; and that the Resolution has not as of the

date hereof been amended or repealed.

I further certify that, upon vote being taken on the Resolution at said meeting, the

following Council members voted in favor thereof:

: voted against the same:

; abstained from voting

thereon: . or were absent:

WITNESS my hand and seal officially this day of , 2008

(SEAL) City Clerk
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RESOLUTION NO. 08-18742

RESOLUTION RELATING TO SPECIAL IMPROVEMENT DISTRICT
NO. 1385, CREATING THE DISTRICT FOR THE PURPOSE OF
UNDERTAKING CERTAIN LOCAL IMPROVEMENTS AND
FINANCING THE COSTS THEREOF AND INCIDENTAL THERETO
THROUGH THE ISSUANCE OF SPECIAL IMPROVEMENT
DISTRICT BONDS SECURED BY THE CITY’S SPECIAL
IMPROVEMENT DISTRICT REVOLVING FUND AND
ESTABLISHING COMPLIANCE WITH REIMBURSEMENT BOND
REGULATIONS UNDER THE INTERNAL REVENUE CODE

BE IT RESOLVED by the City Council (the “Council”) of the City of Billings (the
“City”"), Montana, as follows:

Section 1. Receipt of Petition. This Council has received a petition, dated August 11,
2008 (the “Petition”) to create and establish in the City under Montana Code Annotated, Title 7,
Chapter 12, Part 41, as amended (the “Act™), a special improvement district (the “District”) for
the purpose of financing certain local improvements to benefit certain property located in the
City and included within the proposed District. The Petition has been signed by all owners of the
property in the proposed District and the owners expressly consented in the Petition to the
creation of the proposed District on the terms and conditions hereinafter specified.

Section 2. Creation of the District: Issuance of Bonds. Based on the Petition and
Sections 7-12-4102(3), 7-12-4110(2) and 7-12-4114(1)(d) of the Act, this Council has
jurisdiction, and finding it in the best interest of the City hereby determines, to create the District
and order the Improvements (as defined in Section 6) on the terms and conditions hereinafter
prescribed, for the purpose of financing costs of the Improvements and paying costs incidental
thereto, including costs associated with the sale and the security of special improvement district
bonds of the City drawn on the District (the “Bonds™), the creation and administration of the
District, the funding of a deposit to the City’s Special Improvement District Revolving Fund (the
“Revolving Fund™) . The total estimated costs of the Improvements, including such incidental
costs, to be financed by the Bonds is $5,360,000. The Bonds are to be payable primarily from
special assessments to be levied against property in the District, which property will be specially
benefitted by the Improvements in an amount not less than $3,360,000.

Section 3. Number of District. The District shall be known and designated as Special
Improvement District No. 1385 of the City of Billings, Montana.

Section 4. Boundaries of District. The limits and boundaries of the District are depicted
on a map attached as Exhibit A hereto (which is hereby incorporated herein and made a part
hereof) and more particularly described on Exhibit B hereto (which is hereby incorporated herein
and made a part hereof), which boundaries are designated and confirmed as the boundaries of the
District. A listing of each of the properties in the District is shown on Exhibit C hereto (which is
hereby incorporated herein and made a part hereof).
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Section 5. Benefitted Property. The District and territory included within the limits and
boundaries described in Section 4 and as shown on Exhibits A, B and C are hereby declared to
be the special improvement district and the territory which will benefit and be benefitted by the
Improvements and will be assessed for the costs of the Improvements as described in Section 8.
The Improvements, in the opinion of this Council, are of more than local and ordinary benefit.
The property included within said limits and boundaries is hereby declared to be the property
benefitted by the Improvements.

Section 6. General Character of the Improvements. The general character of the
Improvements is street improvements on King Avenue East, South Billings Boulevard, Newman
Lane, Calhoun Lane and Orchard Lane, as well as water, storm drain and sanitary sewer
facilities, and city/county drain crossings, as required by the City (the “Improvements™).

Section 7. Engineer and Estimated Cost. The City of Billings Public Works Department
(the “Engineer”) shall be the engineer for the District. The Engineer has estimated the cost of the
Improvements, including all incidental costs, as shown on Exhibit D hereto.

Section 8. Assessment Method.

8.1. Property To Be Assessed. All properties within the District are to be assessed for
the costs of the Improvements, as specified herein. The costs of the Improvements shall be
assessed against the property in the District benefitting from the Improvements, based on the
actual area method of assessment described in Section 7-12-4161 of the Act, as particularly
applied and set forth in this Section 8.

8.2. Actual Area. All properties in the District will be assessed for their proportionate
share of the costs of the Improvements. The total estimated cost of the Improvements is
85,360,000 and shall be assessed against each lot, tract or parcel of land in the District for that
part of the costs of the Improvements that the actual area of such lot, tract or parcel bears to the
total actual area of all lots, tracts or parcels of land in the District, exclusive of streets, avenues
and alleys. The total actual area of the District to be assessed is 1,852,659.072 square feet. The
costs of the Improvements per square foot of actual area shall not exceed $2.8931 per square
foot. The assessment for each lot, tract or parcel of land for the Improvements is shown on
Exhibit C hereto.

8.3. Assessment Methodologies Equitable and Consistent with Benefit. This Council
hereby determines that the methods of assessment and the assessment of costs of the specific
Improvements against the properties benefitted thereby as prescribed in this Section 8§ are
equitable and in proportion to and not exceeding the special benefits derived from the respective
Improvements by the lots, tracts and parcels to be assessed therefor within the District.

Section 9. Payment of Assessments. The special assessments for the costs of the
Improvements shall be payable over a term not exceeding 20 years, each in equal semiannual
installments of principal, plus interest, or equal semiannual payments of principal and interest, as
this Council shall prescribe in the resolution authorizing the issuance of the Bonds. Property
owners shall have the right to prepay assessments as provided by law.
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Section 10. Method of Financing: Pledge of Revolving Fund: Making an Exception to
the City’s Findings and Determinations. The City will issue the Bonds in an aggregate principal
amount not to exceed $5,360,000 in order to finance the costs of the Improvements. Principal of
and interest on the Bonds will be paid from special assessments levied against the property in the
District. This Council further finds it is in the public interest, and in the best interest of the City
and the District, to secure payment of principal of and interest on the Bonds by the Revolving
Fund and hereby authorizes the City to enter into the undertakings and agreements authorized in
Section 7-12-4225 in respect of the Bonds.

In determining to authorize such undertakings and agreements, this Council has taken
into consideration the following factors:

(a) Estimated Market Value of Parcels. The assessed value of the lots, parcels or tracts
in the District as of the date of adoption of this resolution, as shown in the records of the
Department of Revenue, is set forth in Exhibit C hereto (which is hereby incorporated herein and
made a part hereof). The estimated market value of all of the property in the District based on an
appraisal prepared by Cushman & Wakefield, Inc. of Portland, Oregon is shown on Exhibit C.
The special assessments to be levied under Section 8 against cach lot, parcel or tract in the
District is less than the increase in estimated market value of the lot, parcel or tract as a result of
the construction of the Improvements.

(b) Diversity of Property Ownership. Of the three parcels of land in the District, one
parcel or 22% of the square footage of the District is owned by Cabela’s Wholesale, Inc. (the
“Cabela’s Property™), one parcel or 43% of the square footage of the District is owned by South
Billings Center, LLC. (the “Developer™) (the “Developer’s Property™) and one parcel or 35% of
the square footage of the District is owned by Miller Trois, LLC who has entered into an Option
Agreement with the Developer for the same property. The Developer has entered into a
Purchase Agreement with Sam’s Real Estate Business Trust for such property (the “Sam’s Club
Property”). Currently, the ownership of the property in the District is spread 22%, 43%, and
335%, respectively, and it is not anticipated that the concentration of ownership will exceed those
percentages. The Developer will either sell or lease the separate pads constituting the Developer
Property and, if leased, the special assessments will be payable by the Lessees under the terms of
the lease agreements, therefor assuring ever greater diversity.

(¢) Comparison of Special Assessments and Property Taxes and Market Value. The City
has compared the estimated market value of each lot, tract. and parcel in the District after the
Improvements are made to the amount of the proposed special assessments against each lot, tract,
and parcel in the District. The estimated market value of each lot, tract, and parcel in the District
after the Improvements are made is believed to be in excess of the proposed special assessments
against each lot, tract, and parcel in the District.

(d) Delinquencies. Based on a sampling of the records of the County Assessor relating to
properties in the District, delinquencies in payment of property taxes for those properties to be
included in the District do not exceed the level that is customary for properties in the City and
County. None of the property in the District is included in any other special or rural special
improvement districts.
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(e) The Public Benefit of the Improvements. While the Improvements are of special
benefit to the property in the District , they are of general benefit to the entire City and in
particular to the newly created South Billings Boulevard Urban Renewal District (the “Urban
Renewal District™) and will greatly assist in the stimulation and redevelopment of the Urban
Renewal District.

(f) Newly Platted Subdivision, Approval of Exception to Resolution No. 05-18234. To
protect the City against undue risks and demands on its Revolving Fund, the City has adopted
Resolution No. 05-18234 limiting the circumstances under which the City will issue special
improvement district bonds secured by the Revolving Fund for districts containing significant
amounts of raw or undeveloped land. While the District does consist of a newly platted
subdivision and is predominantly undeveloped, the City has obtained a report from King and
Associates which projects that the District will be fully developed within five years. Further, the
City has received a letter from Cabela’s Retail, Inc., predecessor in interest to Cabela’s
Wholesale, Inc, dated May 13, 2008, indicating that the Cabela’s Property will be fully
developed and open for business by June 1, 2009. The Developer has represented that it is
actively marketing the Developer’s Property. It is anticipated that the Sam’s Club Property will
be fully developed by September 30, 2009. To ensure the marketability of the Bonds at the most
advantageous interest rate, it is necessary that the Bonds be secured by the Revolving Fund. This
Council believes, given the proposed development timetable, the strength of the developments,
and the public benefits derived from the Improvements, it is in the public interest to make an
exception to Resolution No. 05-18234 and to create the District and issue Bonds secured by the
Revolving Fund as provided herein.

Section 11. Creation of District Conditional Upon Execution of Amended and Restated
Development Agreement. The creation of the District, the issuance of the Bonds, and the
construction of the Improvements all as defined herein is conditional upon the approval,
execution, and delivery of an Amended and Restated Development Agreement between the City,
South Billings Center, LLC, and Cabela’s Wholesale, Inc., dated as of August 11, 2008 in
substantially the form attached hereto as Exhibit E.

Section 12. Reimbursement Expenditures.

12.1. Regulations. The United States Department of Treasury has promulgated
regulations governing the use of proceeds of tax-exempt bonds, all or a portion of which are to
be used to reimburse the City for project expenditures paid by the City prior to the date of
issuance of such bonds. Those regulations (Treasury Regulations, Section 1.150-2) (the
“Regulations™) require that the City adopt a statement of official intent to reimburse an original
expenditure not later than 60 days after pavment of the original expenditure. The Regulations
also generally require that the bonds be issued and the reimbursement allocation made from the
proceeds of the bonds within 18 months (or three years, if the reimbursement bond issue
qualifies for the “small issuer” exception from the arbitrage rebate requirement) after the later of
(i) the date the expenditure is paid or (ii) the date the project is placed in service or abandoned,
but (unless the issue qualifies for the “small issuer” exception from the arbitrage rebate
requirement) in no event more than three years after the date the expenditure is paid. The
Regulations generally permit reimbursement of capital expenditures and costs of issuance of the
bonds.
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12.2. Prior Expenditures. Other than (i) expenditures to be paid or reimbursed from
sources other than the Bonds, (i1) expenditures constituting preliminary expenditures within the
meaning of Section 1.150-2(f)(2) of the Regulations, or (iii) expenditures in a “de minimus”
amount (as defined in Section 1.150-2(f)(1) of the Regulations), no expenditures for the
Improvements have been paid by the City before the date 60 days before the date of adoption of
this resolution.

12.3. Declaration of Intent. The City reasonably expects to reimburse the expenditures
made for costs of the Improvements out of the proceeds of Bonds in an estimated maximum
aggregate principal amount of $5,360,000 after the date of payment of all or a portion of the
costs of the Improvements. All reimbursed expenditures shall be capital expenditures, a cost of
issuance of the Bonds or other expenditures eligible for reimbursement under Section 1.150-
2(d)(3) of the Regulations.

12.4. Budgetary Matters. As of the date hereof, there are no City funds reserved,
allocated on a long-term basis or otherwise set aside (or reasonably expected to be reserved,
allocated on a long-term basis or otherwise set aside) to provide permanent financing for the
expenditures related to the Improvements, other than pursuant to the issuance of the Bonds. The
statement of intent contained in this resolution, therefore, is determined to be consistent with the
City’s budgetary and financial circumstances as they exist or are reasonably foreseeable on the
date hereof.

12.5. Reimbursement Allocations. The City’s Financial Services Manager shall be
responsible for making the “reimbursement allocations™ described in the Regulations, being
generally the transfer of the appropriate amount of proceeds of the Bonds to reimburse the source
of temporary financing used by the City to make prior payment of the costs of the Improvements.
Each allocation shall be evidenced by an entry on the official books and records of the City
maintained for the Bonds or the Improvements and shall specifically identify the actual original
expenditure being reimbursed.

PASSED AND ADOPTED by the City Council of the City of Billings, Montana, this
11th day of August, 2008.

Mayor
Attest:

City Clerk
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EXHIBIT B
LEGAL DESCRIPTION OF THE PROPERTY

Lot 2A-4 of Amended Plat of Lot 2A of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing
Subdivision, Recorded October 4, 2007, under Document No. 3441217, Records of Yellowstone
County,

Lots 2A-2A & 2A-3A of Amended Plat of Lots 2A-2 & 2A-3, Block 1 of Amended Plat of Lot
2A of Amended Lots 2. 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January §,
2008, under Document No. 3450780, Records of Yellowstone County
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EXHIBIT C

LISTING OF PROPERTIES IN THE DISTRICT

Property Owner

South Billings Center,

Total

Cabela’s Wholesale, Inc Miller Trois, LLC LLE:

Legal Lot 2A-3A of Amended Plat | Lot 2A-4 of Amended Plat of | Lot 2A-2A of Amended

Description of Lots 2A-2 & 2A-3, Block Lot 2A of Amended Lots 2, 3, | Plat of Lots 2A-2 & 2A-3,
1 of Amended Plat of Lot 2A | 4 and 5, Block 1, Miller Block 1. of Amended Plat
of Amended Lots 2, 3, 4 and Crossing Subdivision, of Lot 2A of Amended
5, Block 1, Miller Crossing Recorded October 4, 2007, Lots 2, 3, 4 and 5, Block
Subdivision, Recorded under Document No. 1, Miller Crossing
January 8, 2008, under 3441217, Records of Subdivision, Recorded
Document No. 3450780, Yellowstone County January 8, 2008, under
Records of Yellowstone Document No. 3450780,
County Records of Yellowstone

County

Mailing Address | One Cabela Drive 4507 Palisade Dnive 5850 Avemda Encinas,

Sidney, NE 69160 Billings, MT 59106. Suite A

Carlsbad, CA 92008

Square Footage

404,415.396

657,272.484

790,971.192

1,852,659.072

Proposed
Principal
Assessment

$1,170,014

$1,901.555

$2,288.359

$5,359,928

Assessed
Market Value
({DOR)

$324,745

$520,237

$621.,514

$1,466,496

Estimated
Market Value by
Cushman &
Wakefield, Inc

$3,033,115

$4,929.544

$5,932,784

$13,804,943

C-1
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EXHIBIT D

ESTIMATED COST OF IMPROVEMENTS BY

THE CITY OF BILLINGS PUBLIC WORKS DEPARTMENT

Engineering

Right-of-way Acquisition

Construction

Engineering Services Fees
Traffic Signal Construction
Water Main Construction

Total

Deposit to Project Construction Fund

City Engineering and Administration

Deposit to Debt Service Reserve Fund (DSRF) - 5%
Deposit to Capitalized Interest Fund (CIF)

Total Underwriter's Discount (1.700%)

Costs of Issuance

Rounding Amount

Total Uses

163

$335,353.00
310,085.00
3,068.058.00
84,000.00
130,987.00
171.517.00

$4,300,000.00

$4.300,000.00
450,000.00
268.000.00
192,148.13
91,120.00
56,250.00
2,481.87

$3.360,000.00




EXHIBIT E
AMENDED AND RESTATED DEVELOPMENT AGREEMENT

E-1
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Execution Copy

AMENDED AND RESTATED DEVELOPMENT AGREEMENT

MILLER CROSSING SUBDIVISION
OFF-SITE IMPROVEMENTS

THIS AMENDED AND RESTATED DEVELOPMENT AGREEMENT (the
“Agreement™) shall be dated as of August 11, 2008, and is made by and between
SOUTH BILLINGS CENTER, LLC., a Delaware limited liability company whose
address is 5850 Avenida Encinas, Suite A, Carlsbad, California 92008 (the “Developer™),
CABELA’S WHOLESALE, INC., a Nebraska corporation whose address is One
Cabela Drive, Sidney, Nebraska 69160, as successor by merger to Cabela’s Retail, Inc., a
Nebraska corporation (“Cabela’s”), and the CITY OF BILLINGS, MONTANA, a
municipal corporation whose address is 210 North 27th Street Billings, Montana 59101
(the “City™) (collectively, the “Parties™).

WITNESSETH:

WHEREAS, the City has pursuant to Ordinance No. 08-5462 (the “Ordinance™)
created the South Billings Boulevard Urban Renewal District which contains a tax
increment provision (the “Urban Renewal District™); and

WHEREAS, the Developer and Cabela’s plan to develop property in the Urban
Renewal District as the Billings Town Square Shopping Center and has provided to King
and Associates a proposed schedule of development of the Shopping Center (the
“Project™); and

WHEREAS, in order to set forth the rights, duties, obligations and
responsibilities in connection with the construction of certain public improvements as
required by the City of Billings and as more particularly set forth in Exhibit A attached
hereto and made a part hereof (the “Public Improvements™) and the Project, the
Developer and the City entered into that certain Development Agreement dated as of
October 4, 2007, which was duly recorded on October 4, 2007 in the Office of the
County Recorder of Yellowstone County, Montana as Instrument No. 3441222 of
Official Records (the “Original Development Agreement™), and
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WHEREAS, it has been the intention and desire of the Parties that the tax
increment revenue generated from the Project (the “Project Tax Increment™) will be used
to pay for the costs of the Public Improvements; and

WHEREAS, given the complexities of tax increment bonds and the uncertainty
of timing in the development of the Project and the receipt of the proposed tax increment
revenues, it is not possible to sell tax increment bonds at this time to pay the costs of the
Public Improvements; and

WHEREAS, it is necessary and desirable for the Project that the City proceed
with the construction of the Public Improvements through the creation of a special
improvement district; and

WHEREAS, the Developer, Cabela’s and Miller Trois. LLC, as owners of record
of that property described on Exhibit B attached hereto and made a part hereof (the
“South Billings Center Property,” the “Cabela’s Property” and the “Miller Trois
Property,” collectively, the “Property™), have filed a petition with the City dated as of
August 11, 2008 (the “Petition™) to create a special improvement district to pay the costs
of the Public Improvements; and

WHEREAS, the City, upon receipt of the signed Petition, will pursuant to
Resolution No. 08-18742 (the “Resolution™) create Special Improvement District No.
1385 (the “Special Improvement District” or the “District™), to finance the Public
Improvements and will issue special improvement district bonds in the principal amount
of $3,360,000 (the “Special Improvement District Bonds™ or the “Bonds™), to be paid
from special assessments levied against the property in the District, to pay the costs of the
Public Improvements, fund a deposit to the City’s Revolving Fund, capitalize interest and
pay costs associated with the sale and issuance of the Bonds; and

WHEREAS, the City has determined pursuant to the Ordinance that the Project
and Public Improvements are Urban Renewal Projects and eligible for tax increment
financing; and

WHEREAS, based on the foregoing, the Developer and the City now desire to
amend, restate and supersede the Original Development Agreement, add Cabela’s as an
additional party, and set forth the Parties” intentions with respect to the availability and
use of the Project Tax Increment and other available funds of the City with respect to the
Public Improvements being financed by the Special Improvement District Bonds and the
reimbursement of the special assessment levied therefor.

NOW THEREFORE, for good and valuable consideration, the Parties hereto
hereby agree, covenant and represent as follows:
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Section 1. Development of the Project.

1.01. King and Associates have prepared a report to the City dated as of July 11,
2008, (the “King Report™) which projects the amount of tax increment revenue that will
be generated from the development of the Project. The Developer is actively marketing
the Project and the King Report was based on information provided by the Developer
with respect to its plan for the development of the Property. Development of the Project
is anticipated to be phased based on final agreements between the Developer and its retail
tenants but the Developer believes that the development will occur consistent with the
findings of the King Report and be substantially completed within five vears. Subject to
events of Force Majeure, as hereinafter defined, the Developer will complete the on-site
improvements set forth in Exhibit C attached hereto and made a part hereof, at an
estimated cost of not less than $1,000,000 (the “On-Site Improvements™) no later than
May 2. 2009 and undertake to develop the Project as expeditiously as possible. The
Developer will provide all permanent utilities to the Cabela’s Property no later than
February 1, 2009,

1.02. Cabela’s has agreed to construct an 80,000 square foot retail store (the
“Cabela’s Store™) in the Billings Town Square Shopping Center. Subject to events of
“Force Majeure” (defined below), the City’s substantial completion of the Public
Improvements by June 1, 2009, and the completion and delivery of the permanent
utilities to the Cabela’s Property by February 1, 2009, Cabela’s agrees to complete the
construction of the Cabela’s Store and open no later than June 1, 2009.

1.03. The Developer shall obtain the approval of the City for all construction on or
adjacent to the Project. The Developer shall construct all On-Site Improvements in
accordance with City ordinances and other applicable local, state and federal regulations.
The proposed development plan shall be in conformance with the current zoning of the
Property. All improvements and construction on and adjacent to the Project, including, but
not limited to site development, building construction, landscaping, and lighting shall be
performed in accordance with all local, state, and federal regulations, and as approved by
the City. The Developer and Cabela’s acknowledges that the Property is subject to
applicable utility fees in place at the time a building permit is secured for building and/or the
extension of service to the Property or any portion thereof is applied for. Fees shall be due
and payable by the Developer, Cabela’s, or the owner of the Property, if not the Developer,
at the time of request for service extension.

Section 2. Construction of the Public Improvements. The City will commence
construction of the Public Improvements upon creation of the District and the execution
of this Agreement and undertake to complete the construction of the Public
Improvements as expeditiously as possible. The construction contract anticipated to be
awarded to Knife River Construction on August 11, 2008 has a completion day for the
Public Improvements of June 1, 2009.

Section 3. Assessments and Taxes. The Developer and Cabela’s acknowledge and
understand that all Property in the District will be assessed for its pro rata share of the
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costs of the Public Improvements as set forth in the Resolution. The Developer and
Cabela’s agree to pay when due all special assessments and property taxes levied against
their respective portions of the Property in the District, unless they have otherwise
provided for the payment of those obligations by a lessee or other successor of that
Property through a duly recorded agreement. The Developer also agrees to pay when due
all special assessments for any portion of the Property in the District for which it may
otherwise be liable or obligated to pay.

Section 4. Reimbursements. Consistent with the Parties” desires that Project Tax
Increment be used to pay the costs of the Public Improvements, the City agrees to
allocate one hundred percent (100%) of the Project Tax Increment to reimburse the
owners of the Property in the District responsible for or paying the special assessments
(the “Property Owners”) as provided in this Section 4, for the payment of special
assessments in connection with the Special Improvement District Bonds and as further
illustrated on Schedules I and IT attached hereto. Reimbursements will be made by the
City on a semi-annual basis by check mailed to the Property Owners at the respective
addresses set forth in Section 12 hereof within ten (10) business days from receipt by the
City of a paid invoice or other reasonable evidence of the Property Owner’s payment of
the special assessment for the prior period.

L. 57.5% of the special assessments (the “Reimbursement Amount™) will be
first made from Project Tax Increment payable pro rata to the Property
Owmners in the District on the basis of the amount of their respective
special assessments.

2. To the extent the Project Tax Increment is insufficient, the City will use
revenues from the City’s Arterial Construction Fee established pursuant to
Ordinance No. 04-5300 (the “Arterial Fee Revenues”) to fund the
Reimbursement Amount, for a period ending July 1, 2012. After August
1, 2012, Project Tax Increment will be the only source of reimbursement
of the Reimbursement Amount.

. Once the Project Tax Increment is sufficient to cover the Reimbursement
Amount, any Project Tax Increment in excess of the Reimbursement
Amount (the “Excess Project Tax Increment™) will be used to reimburse
the Property Owners for their 42.5% share of their unreimbursed special
assessments (the “Property Owners’ Share™), allocable to the Developer,
Cabela’s and the owner of the Miller Trois Property on the basis as
illustrated in Schedule I titled “Reimbursement by the City Example™.

4. Once the Project Tax Increment is sufficient to cover the Reimbursement
Amount and Property Owners’ Share, the Excess Project Tax Increment
will be used to reimburse on a semiannual basis the Property Owners for
their accumulated aggregate unreimbursed special assessments and to
reimburse the City for the Reimbursements made from the Arterial Fee
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Revenues until fully paid based on the percentages illustrated in Schedule
II.

Section 5. No Effect On Obligation to Pay Special Assessments. Nothing in this
Agreement shall be deemed or construed to affect the enforceability of the special
assessments levied against the Property in the District or the obligation of any party to
this Agreement to pay such special assessments.

Section 6. Refunding of the Special Improvement District Bonds. It 1s the City’s
intention to refund the Special Improvement District Bonds from the proceeds of tax
increment revenue bonds payable from the Project Tax Increment when and to the extent
that the Project Tax Increment is adequate to successfully market a principal amount of
bonds sufficient to redeem the Special Improvement District Bonds, fund a debt service
reserve, 1o pay costs associated with the sale and issuance of the Bonds, without any
additional credit support of the Developer, at which time the SID assessment would be
permanently and unconditionally removed from the Property within the District.

Section 7. Representations of Parties. Each Party to this Agreement represents that it
has full power and authority to enter into this Agreement and has taken all action
necessary and requisite to make this Agreement valid, binding and enforceable in
accordance with its terms.

Section 8. Former Rights Superseded. This Agreement, together with all agreements
supplementing or ancillary hereto, contains the entire agreement of the Parties and
supersedes the Original Development Agreement. All rights contained in the Original
Development Agreement not restated in this Agreement are relinquished by the parties
thereto, and the parties thereto are relieved of all obligations contained in the Original
Development Agreement not amended by or restated in this Agreement.

Section 9. Governing Law. This Agreement shall be governed by and construed in
accordance with the applicable laws of the State of Montana.

Section 10. Construction. If any provision of this Agreement is found invalid to any
extent, the remainder of this Agreement shall not be affected thereby, and any provision of
this Agreement shall be valid and enforceable to the fullest extent permitted by law.

Section 11. Successors and Assigns. The stipulations and agreements of this
Agreement shall be binding on the successors and assigns of the Parties.

Section 12. Notices. Any notice, demand or request under this Agreement shall be

delivered in person or sent via US Certified Mail, postage prepaid, to the Parties at the
following addresses:
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Cabela’s Wholesale, Inc.
One Cabela Drive
Sidney, NE 69160

Attn: Mark Nienhueser

City of Billings

210 North 27" Street

Billings, MT 59103

Attn: Financial Services Manager

South Billings Center, LL.C.
c/o Foursquare Properties, Inc.
3850 Avenida Encinas, Suite A
Carlsbad, CA 92008

Attn: Jeffrey M. Vitek

Section 13. Attorneys’ Fees. If it becomes necessary for any Party to this Agreement to
retain an attorney to enforce any of the terms or conditions of this Agreement, or to give any
notice required herein, then the prevailing party shall be entitled to reasonable attorney fees
and costs.

Section 14. Amendments. Amendment or modification of this Agreement or any
provisions herein shall be made in writing by the Party requesting the change and upon
acceptance and execution by all Parties shall become a part of this Agreement.

Section 15. Force Majeure. For purposes of this Agreement “Force Majeure™ shall
mean any act of God, fire, earth movement, hurricane, flood, explosion, action of the
elements, war, invasion, insurrection, acts of terrorism, riot, mob violence, sabotage,
inability to procure or general shortage of labor, equipment, facilities, materials or
supplies in the open market, failure of transportation, strikes, lockouts, action of labor
unions (unless provoked in bad faith violation of any labor laws by the party claiming its
obligation or undertaking was prevented or delayed), condemnation, requisition, laws,
orders of governmental or civil or military or naval authorities, or any other cause, similar
to the foregoing, not within the control of such party, provided, however, Force Majeure
shall not include lack of funds or inability to obtain financing.

Section 16. Parties to this Agreement. The only parties to this Agreement are the
Developer, Cabela’s and the City, and except as stated in this section nothing herein
should be held to give rise to claims of third parties. This Agreement establishes a right
of reimbursement for special assessments paid by owners of the Miller Trois Property
and the City will honor that obligation as if the owner of such property were signatory to
this Agreement.
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IN WITNESS WHEREOF, the Parties have set their hands and seals the day and
year first above written.

CITY OF BILLINGS, MONTANA

By:
Mayor
Attest:
City Clerk
STATE OF MONTANA )
D88
County of Yellowstone )
On this day of . 200 , before me, a Notary Public
in and for the State of Montana, personally appeared
and , known to me to be the Mayvor and City

Clerk, respectively, of the CITY OF BILLINGS, MONTANA, whose names are
subscribed to the foregoing instrument in such capacity and acknowledged to me that
they executed the same on behalf of the City of Billings, Montana.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Notarial Seal the day and year hereinabove written.

Notary Public for the State of Montana
Printed name:

Residing at:
My commission expires:
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SOUTH BILLINGS CENTER, LLC., a
Delaware limited liability company

By: South Billings Associates, LLC, a
Delaware limited liability company ,
its Manager

By:

Name:

Title:
STATE OF )

: 88
County of )
On this day of , 200, before me, a Notary Public

for the State of personally appeared R
known to me to be the of South Billings Center,

LLC., the person whose name is subscribed to the foregoing instrument and
acknowledged to me that he/she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Notarial Seal the day and year hereinabove written,

Notary Public for the State of
Printed name:

Residing at:
My commission expires:
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CABELA’S WHOLESALE, INC.

By:
Its:
STATE OF )
D88
County of )
On this day of . 200 , before me. a Notary Public
for the State of , personally appeared ’
known to me (o be the of Cabela’s Wholesale, Inc.,

the person whose name is subscribed to the foregoing instrument and acknowledged to
me that he/she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Notarial Seal the day and year hereinabove written.

Notary Public for the State of
Printed name:

Residing at:
My commission expires:
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EXHIBIT A

PUBLIC IMPROVEMENTS

/D

ENGINEERING, INC.

Consuliing Enginoets and Lond Swiveyors

28-Jun-07
Miller Crossing
96082 02
Preliminary Engineer's Estimate of Probable Cost
For
Miller Crossing Site Development
Phase I Off-Site Improvements For King Ave. East
Estimate Based on Schematic Drawings
ALL ITEMS ARE COMPLETE IN PLACE
ITEM EST
NO. QTY. UNIT DESCRIFTION UNIT PRICE TOTAL PRICE
Utility Improvements

101 1 LS wobilization and Insurance (7%) @ 52568812 /LS = §25.688 12
102 2 EA Connect to Existing 12-inch Water Main Stub @ $140000 JEA = $2,800.00
103 1250 LF 12-inch Water Main @ $40.00 /LF = $§$50,000 00
104 4 EA 12-inch Gate WValve @ §1,35000 /EA = §5,400 00
105 1 EA 12-Inch Cross @ 359500 /EA = $585 D0
106 1 EA 12x12x8-inch Tee @ §57500 /EA = $575 00
107 2 EA 12xB-Inch Reducer @ $56500 /EA = §$1.130 00
108 3 EA 12x12x6-inch Tee a $55000 /EA = 51,650 00
108 250 LF B-inch Water Main a $3000 /LF = §7,500 00
110 3 EA B-inch Gate Valve a $BS000 JEA = 52,550 00
111 3 EA B-inch Plug and Thrust Block @ $37500 JEA = §1,125 00
112 3 EA Fire Hydrant Assembly @ $3.80000 /EA = §11,400 00
113 5 EA 4B-inch Storm Drain Manhole @ $2,20000 /EA = $11,00000
114 680 LF 12-inch Slorm Drain Pipe @ $2600 /LF = $17,160 00
118 6 EA 12-inch Cap @ $40000 /EA = $2.400 00
118 B EA Inlat @ 5125000 /EA = $10,000 00
"7 80 LF 12x8-faot RCP Box Culvert (Includes Wing Walls) @ §75000 /LF = $45,000 00
118 1 LS City / County Drain Modifications @ $150,00000 /LS = $150,000 00
119 1 LS Traffic Control @ $21000.00 /LS = 521,000.00

Subtetal - Utility Improvements $366,973.12

1300 Horth Tronstach Wey = Biligs, MT 59102 = Phone (4D6) £56-5255 = Fax (106) 656-0967 = wwnw enginc com
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NO.  QTY. UNIT DESCRIPTION UNIT PRICE TOTAL PRICE
Sireet Improvements
201 1 L8 jobilization and Insurance (7%) @ $55.18000 $56,180 00
202 1 L8 Storm Waler Management & Erasion Control @ $16,05143 $16,051 43
203 4500 SY Remove Existing Asphalt @ 8550 $24,750 00
204 6275 CY Unclassified Excavation @ $800 $50,200 00
205 4280 CY 1 1/2-inch Base Grave! 2 §21.00 $89,680.00
206 1430 LF Curb and Gutter =] $1100 §15,72000
207 1,080 SF Aceessibility Remp Q 56 50 $6,825 00
208 20 EA Truncated Dome Panel @ $18000 JEA = ,600.00
209 8425 SY Asphalt Surface Course (E-inch Section) @ S1500 /SY = 5126,375.00
210 3 EA Monument and Box @ $38000 /EA = $1,170 00
211 13420 SF 10-foot Wide Goncrete Trall @ $550 ISF = §73,810 00
212 1 LS Intersection King Ave East & § Bilings Bivd lmprovements @ S60,00000 /LS = '$60,000 N0
(Includes Widening. Signing. Striping and Signal Retiming)
213 1 LS Traffic Signal at King Ave East and Galhoun Ln @ $250,00000 /LS = $250,000 00
214 1 LS Traffic Control @ $28000.00 /LS = $28,000.00
Subtotal - Street Improvements = 5802,671.43
Total Construction Costs " $1,169,544.56
Construction Contingency (7%) = $81,868.12
Total Cost of Construction Improvements = T1,251,412.67
Administrative Costs If Dene By Private Contract
Preliminary Engineering and Design (4%) = $50,056 51
Final Englneering and Deslgn (2%) a $25,028 25
Field Staking (2 5%) = §31,285 32
Construction Inspection and Quality Contrel (4%) = 550,056 51
[ and {2%) = $25.028 25
WMalerialsTesting (1.5%) = 518,771.19
Subtotal - = $200,226.03
City Fees
Public Utilities Sewer Local Main Censtruction Fee $0 0538/s I of 72% of the Gross Are = §78,12528
Public Utilities 4% Franchise Fee (Sewer) = $3,12501
Public Utilities Water Local Main Construction Fee $0 1221/s 1 of 72% of the Gross Area = 515,516 88
Public Utillties 4% Franchise Fee (Water) = $6.380 67
Cily 2.5% Privale Contract Fee = $31,285.32
Total City Fees = $278,432.95
Total Administrative Costs = §478,658.98
Total Estimated Project Costs* $1,730,071.65

Total Net Square Footage Improved = 1,814,504
Total Gross Square Foolage Improved = 1814504
Total Square Foot Cost (Nel Lot Area) = 5005

* Estimate Does Not Include Private Ufilities

A-2
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Preliminary Engineer's Estimate of Probable Cost
For

&

ENGINEERING, INC.

Consulting Engineers and Land Swiveyors

Miller Crossing Site Development

Phase 11 Off-Site
For

28-Tun-07
Miller Crossing
96082 02

King Ave. East, South Billings Blvd. & Orchard Ln. Improvements

Estimate Based on Schematic Drawings

ALLITEMS ARE COMPLETE IN PLACE

ITEM EST

NO. QTY. UNIT DESCRIPTION UNIT PRICE TOTAL PRICE
101 1 LS Mobilization and Insurance (7%} D 5129680615 /LS = $129,606 15
102 1 LS Storm Water Management & Erosion Control @ $37,03033 /LS = §37,030 33
102 7 EA Connect to Ex, 12-inch Storm Drain Stub € $765000 /EA = $5,260 00
104 3 EA 48-inch Storm Drain Manhole $2,20000 /EA = $6,600.00
105 285 LF 12-inch Storm Drain Pipe §26.00 /LF = §7,41000
108 12 EA et $1,25000 /EA = $16,000 00
107 1 LS Gity { Gounty Drain Modifications $150,00000 /LS = $150,000 00
108 1 LS Orehard Ln Bridge Improvements. $18,50000 /LS = $18,500 00
108 433 SY Remove Existing Asphalt $550 /5Y = 523,842 50
no 930 LF Saw Cut Exisling Edge of Asphalt @ 5400 /LF = $3,720 00
111 10,070 CY Unclassified Excavation [ $800 /CY = $80.560 00
112 6,870 CY 1 1/2-inch Base Gravel $2100 /CY = $144,270 00
113 6010 LF Curb and Gutter $1100 /LF = $56,110 00
114 3,810 SF Drive Approach $650 /SF = $24,765 00
115 1,650 SF Accessibility Ramp $6.50 /SF = §$10,725 00
118 28 EA Truncaled Dome Panel $18000 /EA = $5,040 00
117 17,285 SF 7-fool Wide Blvd Walk @ $450 /SF = §77,782 50
118 3,000 SF 5-foot Wide Bivd Walk $450 /SF = $13,500 00
118 12,215 SY Asphalt Surface Course (6-inch Seclion) 81500 = $183,225 00
120 2,840 LF Median Curb ) $1100 X

121 1 EA Manument and Box $350 00 $380 .00
f22 5300 SF 10-foot Wide Concrete Trail ) $5 = $28,150 00
123 1 LS Intersection King Ave East & S. Billings Biwd Improvements $25000000 fLS = $250,000 00

(Includes Widaning, Signing, Striping and Signal Rehab)

124 1 LS S Bilings Blvd Improvements (South of King Ave Easl) @ $23500000 /LS, = $235,000 00
125 1 L8 CalhounLn and Underpass Ave, Intersection Improvements @  §20,00000 /LS = $20,000 00
126 1 LS Traffic Signal at King Ave East and Orchard Ln @ $200,00000 / = $200,000 00
127 1 1§ Traffic Control @ $85000.00 /LS = $85,000.00

1300 Horth TranstechWoy = Billings, MT 59102 = Phone (406) 656-5255 = Fox (406) 656-0967 =  vew enginc com

A-3
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Total Construction Costs
Construction Contingency (7%)
Total Cost of Construction Improvements

Administrative Costs If Done By Private Contract

$1,851,516.48
$129,606.15
$1,981,122.64

Praliminary Engineering and Design {4%} $70,244 91
Final Englneering and Design (2%) = $39,622 45
Fleld Staking (2 5%) = $48,528 07
Construction Inspection and Quality Conlrol (4%) = $79.244 91
C i ineering and (2%) = $39.622 45
MalerialsTesting {1.5%) = $20.716.84
Subtotal - Engineering and Construction Management = $316,979.62
City Fees
Cily 2.5% Private Contract Fee = $49,528.07
Total City Fees = $49,528.07
Total Administrative Costs = $366,507.69
B
Total Estimated Project Costs* $2,347,630.33
Tatal Net Square Foctage Improved = 1,814,504
Total Gross Square Footage Improved = 1.814.504
Total Square Foot Cost (Nst Lot Area) = $129
* Estimate Does Not Include Private Utilities
Total Estimated Project Costs For Phase | & I $4,193,412.86

A-4
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EXHIBIT B

LEGAL DESCRIPTION OF THE PROPERTY

South Billings Center Property:
Lot 2A-2A South Billings Center LLC.
“Lot 2A-2A of Amended Plat of Lots 2A-2 & 2A-3, Block 1, of Amended Plat of Lot 2A

of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January
8. 2008, under Document No. 3450780, Records of Yellowstone County”

Cabela’s Wholesale Property:

Lot 2A-3A Cabela’s
“Lot 2A-3A of Amended Plat of Lots ZA-2 & 2A-3, Block 1 of Amended Plat of Lot 2A

of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January
8. 2008, under Document No. 3450780, Records of Yellowstone County”

Miller Trois Property:

Lot 2A-4 Miller Trois

“Lot 2A-4 of Amended Plat of Lot 2A of Amended Lots 2, 3, 4 and 3, Block 1, Miller
Crossing Subdivision, Recorded October 4, 2007, under Document No. 3441217,
Records of Yellowstone County™

B-1
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EXHIBIT C

ON-SITE IMPROVEMENTS

Developer's On-Site Improvements

Description Total
Civil Engineering $ 80,000
Soils Engineering $ 15,000
Soils Inspection & Testing 3 10,000
Site Preparation 8 25,000
Mass Grading $ 125,000
Sewer 8 90,000
Storm Drain $ 75,000
Water $ 50,000
Dry Ultilities $ 20,000
Precise Grading S 20,000
Site Concrete $ 70,000
Site Lighting 5 45,000
Base & Pave $ 115,000
Landscape & Irrigation $ 80,000
Promotional Signage $ 180,000
Total: 1,000,000
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SCHEDULE I

REIMBURSEMENT OF SPECIAL ASSESSMENTS
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SCHEDULE I

REIMBURSEMENT OF SPECIAL ASSESSMENTS (continued)

SCHEDULE |l

lustration Purpeses Only

Assumes enough TIF Revenue to Cover SID Debt Payment

City Reimb. South Billings and Cabel's 147,314 57 50%
Cabela's Wholesale Inc. Paid Amount 54,442 21.25%
Miller Property Owner 24698 9.64%

Sourth Billings Center LLC. Paid Amount 29744 11.61%
256,188  100.00%

Assume there is $100,000 above required debt payment

$ Paid

Back
City of Billings 67,140
Cabela's Wholesale Inc. 21,260
Miller Property Owner 9,640
Scurth Billings Center LLC 11,610

The reimbursement to each respective party would continue until amount paid has been recovered

II-1
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CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Resolution Relating to $5,360,000 King Avenue East Special
Improvement District Bonds, Authorizing the Issuance and Calling for a
Public Sale

DEPARTMENT: Administration
PRESENTED BY: Bruce McCandless, Asst. City Administrator

PROBLEM/ISSUE STATEMENT: The City Council is being asked to approve this resolution
that will authorize the sale of $5,360,000 of Special Improvement District (SID) bonds. The bonds
are for the design and construction of King Avenue East between Orchard and South Billings
Boulevard and to improve three street intersections. The bonds will be offered in a public sale.

The initial bond sizing was $5,155,000. The amount increased to fund a mid-year bond interest
payment. This mid-year interest payment is necessary for marketing and selling the bonds but it is
out of cycle with SID assessments and tax statements that occur in November. Therefore, the
interest only payment that will be due on July 1, 2009 must be capitalized in the bond issue.

FINANCIAL IMPACT: These are SID bonds for which the primary securities are the revolving
fund and the property. The bonds are expected to sell with an interest rate of approximately 5% and
will have a 20 year term. If these conditions hold, the annual debt service will average
approximately $455,000.

RECOMMENDATION

Staff recommends City Council approve the attached resolution authorizing the King Avenue East
SID bond issuance and public sale.

Approved By: City Administrator City Attorney

ATTACHMENTS

A - Resolution
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CERTIFICATE AS TO RESOLUTION AND ADOPTING VOTE

L, the undersigned, being the duly qualified and acting recording officer of the City of
Billings, Montana (the “City™), hereby certify that the attached resolution is a true copy of a
Resolution entitled: “RESOLUTION RELATING TO $5,360,000 SPECIAL IMPROVEMENT
DISTRICT NO. 1385 BONDS; AUTHORIZING THE ISSUANCE AND CALLING FOR THE
PUBLIC SALE THEREOF AND AUTHORIZING AND MAKING CERTAIN FINDINGS
WITH RESPECT TO THE PLEDGE OF THE REVOLVING FUND TO THE SECURITY
THEREOF” (the “Resolution™), on file in the original records of the City in my legal custody;
that the Resolution was duly adopted by the City Council of the City at a regular meeting on
August 11, 2008, and that the meeting was duly held by the City Council and was attended
throughout by a quorum, pursuant to call and notice of such meeting given as required by law;
and that the Resolution has not as of the date hereof been amended or repealed.

I further certify that, upon vote being taken on the Resolution at said meeting, the

following Council Members voted in favor thereof:

; voted against the same;

: abstained from voting thereon: ; or were absent:

WITNESS my hand and seal officially this day of August, 2008.

(SEAL) City Clerk
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RESOLUTION NO. 08-18743

RESOLUTION RELATING TO $5,360,000 SPECIAL IMPROVEMENT
DISTRICT NO. 1385 BONDS; AUTHORIZING THE ISSUANCE AND
CALLING FOR THE PUBLIC SALE THEREOF AND AUTHORIZING
AND MAKING CERTAIN FINDINGS WITH RESPECT TO THE
PLEDGE OF THE REVOLVING FUND TO THE SECURITY
THEREOF

BE IT RESOLVED by the City Council (the “Council™) of the City of Billings,
Montana (the “City”), as follows:

Section 1. Recitals.

(a) This Council has duly and validly created and established in the City under
Montana Code Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended (the “Act”), a special
improvement district, designated as Special Improvement District No. 1385 (the “District™), for
the purpose of financing costs of certain public improvements of special benefit to the properties
within the District (the “Improvements™) and paying costs incidental thereto, including costs
associated with the sale and the security of special improvement district bonds of the City drawn
on the District (the “Bonds™), the creation and administration of the District, and the funding of a
deposit to the City’s Special Improvement District Revolving Fund (the “Revolving Fund™). The
total estimated costs of the Improvements, including such incidental costs, are $3,360,000. The
Bonds are to be payable primarily from special assessments to be levied against property in the
District, which property will be specially benefited by the Improvements in an amount not less
than $5,360,000.

(b) The City is authorized by Montana Code Annotated, Section 7-12-4204(1) to
sell the Bonds at a price less than the principal amount thereof, but including interest thereon to
the date of delivery, if this Council determines that such sale is in the best interests of the District
and the City.

(c) Subject to Subsection 1(b), it is necessary that the Bonds be issued and sold in
an aggregate principal amount of $5,360,000 to finance the costs of the Improvements, including
incidental costs, described in Subsection 1(a). The costs of the Improvements are currently
estimated, as follows:

Deposit to Project Construction Fund $4,300,000.00
City Engineering and Administration 450,000.00
Deposit to Debt Service Reserve Fund (DSRF) - 5% 268,000.00
Deposit to Capitalized Interest Fund (CIF) 192,148.13
Total Underwriter's Discount (1.700%) 91,120.00
Costs of Issuance 56,250.00
Rounding Amount 2,481.87

Total Uses $5,360,000.00
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Section 2. Determination of Public Interest in Allowing Bond Discount. Pursuant
to the authority described in Section 1, this Council hereby determines to fix the minimum price
for the Bonds at $5,360,000 (100% of par), plus interest accrued thereon to the date of delivery.
Such minimum bid will enable bidders to bid more efficiently for the Bonds by permitting them
to submit their bids based on actual market conditions without adjusting the interest rates thereon
to provide compensation for their purchase of the Bonds. This procedure will facilitate the sale
of the Bonds at the lowest interest rates, which is in the best interests of the District and the City.

Section 3. Method of Financing; Pledge of Revolving Fund; Findings and
Determinations. The City will issue the Bonds in an aggregate principal amount not to exceed
$5,360,000 in order to finance the costs of the Improvements. Principal of and interest on the
Bonds will be paid from special assessments levied against the property in the District. This
Council further finds it is in the public interest, and in the best interest of the City and the
District, to secure payment of principal of and interest on the Bonds by the Revolving Fund and
hereby authorizes the City to enter into the undertakings and agreements authorized in Section 7-
12-4225 in respect of the Bonds.

In determining to authorize such undertakings and agreements, this Council has
taken into consideration the following factors:

(a) Value of Parcels. Exhibit A hereto shows the assessed value of the lots,
parcels or tracts in the District as of the date of adoption of this resolution, which values are
taken from the records of the Department of Revenue. The City determines that the value of the
properties will be enhanced by the Improvements.

(b) Diversity of Property Ownership: I.evel of Development. Of the three parcels
of land in the District, one parcel or 22% of the square footage of the District is owned by
Cabela’s Wholesale, Inc. (the “Cabela’s Property™), one parcel or 43% of the square footage of
the District is owned by South Billings Center, LLC. (the “Developer™) (the “Developer’s
Property™) and one parcel or 35% of the square footage of the District is owned by Miller Trois,
LLC who has entered into an Option Agreement with the Developer for the same property. The
Developer has entered into a Purchase Agreement with Sam’s Real Estate Business Trust for
such property (the “Sam’s Club Property”). Currently. the ownership of the property in the
District is spread 22%, 43%, and 35%, respectively, and it is not anticipated that the
concentration of ownership will exceed those percentages. The Developer will either sell or
lease the separate pads constituting the Developer Property and, if leased, the special
assessments will be payable by the Lessees under the terms of the lease agreements, therefor
assuring ever greater diversity.

(c) Comparison of Special Assessments and Property Taxes and Market Value.
As shown in Exhibit A, the proposed amount of the assessment is less than the assessed value of
the property. The estimated market value of each lot, tract, and parcel in the District after the
Improvements are made is believed to be in excess of the proposed special assessments against
each lot, tract, and parcel in the District.

(d) Delinquencies. Based on a sampling of the records of the County Assessor
relating to properties in the District, delinquencies in payment property taxes for those properties
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to be included in the District do not exceed the level that is customary for properties in the City
and County. None of the property in the District is included in any other special or rural special
improvement districts.

(e) The Public Benefit of the Improvements. The street improvements on King
Avenue East, South Billings Boulevard, Newman Lane, Calhoun Lane and Orchard Lane, as
well as water, storm drain and sanitary sewer facilities, and city/county drain crossings are of
general benefit to the entire community and the City.

Section 4. Terms of the Bonds. This Council hereby authorizes the issuance and
sale of the Bonds, to be denominated “Special Improvement District No. 1385 Bonds,” of the
City in the aggregate principal amount of $3,360,000 (the “Bonds™) for the purpose of financing
the costs of the Improvements. The Bonds shall be dated, as originally issued, as of October 1,
2008, and shall bear interest payable semiannually on January 1 and July 1 of each year,
commencing July 1, 2009, at a rate or rates designated by the successful bidder at public sale and
approved by this Council. If issued as serial bonds, the Bonds shall mature on July 1 in each of
the following years and amounts (unless combined into one or more term bonds):

Principal Principal
Year Amount Year Amount
2011 $205,000 2020 $290,000
2012 210,000 2021 305,000
2013 220,000 2022 320,000
2014 225,000 2023 335,000
2015 235,000 2024 355,000
2016 245,000 2025 375,000
2017 255,000 2026 390,000
2018 265,000 2027 415,000
2019 280,000 2028 435,000

Bidders will have the option of combining the Bonds maturing on and after 2011
through and including 2015 and on and after 2016 through and including 2028 into one or more
term bonds. If any Bonds are issued as term bonds, such term bonds will be subject to annual
mandatory sinking fund redemption in the principal amount set forth in the foregoing schedule
on each July 1, concluding no later than 2028, at a redemption price equal to the principal
amount of such Boends or portions thereof to be redeemed with interest accrued thereon and
payable on January 1 and July 1 to the redemption date, in installments and in the same amounts
and on the same dates as the Bonds would have matured if they were not included in a term bond.

The Bonds shall be issuable only as fully registered bonds and shall be executed
by the manual or facsimile signatures of the Mayor and the Financial Services Manager. The
Bonds shall be secured by the Reserve Account and the Revolving Fund.

Section 5. Public Sale. The Bonds shall be sold at a public competitive sale, the
sealed bids for which shall be submitted to the Financial Services Manager or bids for the
purchase of the Bonds shall be received by the City by electronic transmission through Parity™,
in either case until 11:30 a.m., MT, on September 22, 2008 at which time bids will be opened or
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accessed and tabulated by the Financial Services Manager. The tabulation of bids will be
presented to the City Council at a special meeting of this Council on September 22, 2008, at
12:00 noon, MT. This Council will consider the bids and, if a responsive and acceptable bid is
received, award the sale of the Bonds. The City will receive sealed bids or bids transmitted
electronically through Parity™ for the Bonds and the Bonds will be sold in accordance with the
Official Terms and Conditions attached hereto as Exhibit B (which is hereby incorporated and
made a part hereof). The Financial Services Manager is hereby authorized and directed to cause
notice of the sale to be published, as required by Montana Code Annotated, Sections 7-12-4204,
7-7-4252 and 17-3-106, in The Billings Times, once each week for two successive weeks
preceding the week which contains the date of sale. The notice of sale shall be published and
mailed in substantially the form set forth as Exhibit C to this resolution (which is hereby
incorporated herein and made a part hereof) and this Council hereby adopts the terms and
conditions set forth in such notice of sale as the terms and conditions of the sale of the Bonds.

Section 6. Official Statement. The Financial Services Manager and other officers
of the City, in cooperation with Springsted Incorporated, of St. Paul, Minnesota, financial
consultants to the City, are hereby authorized and directed to prepare on behalf of the City an
official statement to be distributed to potential purchasers of the Bonds. Such official statement
shall contain the terms and conditions of sale set forth in the notice of sale adopted in Section 5
and such other information as shall be advisable and necessary to deseribe accurately the City
and the security for, and terms and conditions of, the Bonds. The Financial Services Manager is
authorized on behalf of the City to deem the official statement near “final” as of its date, in
accordance with Rule 15¢2-12(b)(1) under the Securities Exchange Act of 1934

Section 7. Continuing Disclosure. In order to permit bidders for the Bonds and
other participating underwriters in the primary offering of the Bonds to comply with paragraph
(b)(5) of Rule 15¢2-12 promulgated by the Securities and Exchange Board under the Securities
Exchange Act of 1934 (the “Rule™), the City will covenant and agree, for the benefit of the
registered holders and beneficial owners from time to time of the outstanding Bonds, in the
resolution prescribing the terms of the Bonds to provide certain specified information, if
customarily prepared and publicly available, and notice of the occurrence of certain events, if
material. The City is the only “obligated person” in respect of the Bonds within the meaning of
the Rule and, giving effect to the issuance of the Bonds, there will not be more than $10 million
in principal amount of municipal securities outstanding on the date of issuance of the Bonds as to
which the City is an obligated person (excluding municipal securities exempt from the Rule
under paragraph (d)(1) thereof). A description of the undertaking is set forth in the Official
Statement. Failure of the District to enter into an undertaking substantially similar to that
described in the Official Statement would relieve the successful bidder of its obligation to
purchase the Bonds. The City has complied in all material respects with any undertaking
previously entered into by it under the Rule.
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Passed by the City Council of the City of Billings, Montana, this 11th day of
August, 2008.

Mayor
ATTEST:

City Clerk
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EXHIBIT A

Assessment List of District Properties

South Rillings Center, Total
FropertrQWIer. | o salars Whiclesals, Tni. Miller Trois, LLC LLC.
Legal Lot 2A-3A of Amended Plat Lot 2A-4 of Amended Plat of | Lot 2A-2A of Amended
Description of Lots 2A-2 & 2A-3, Block Lot 2A of Amended Lots 2, 3, | Plat of Lots 2A-2 & 2A-3,

1 of Amended Plat of Lot 2A
of Amended Lots 2, 3, 4 and
5, Block 1, Miller Crossing
Subdivision, Recorded
January 8, 2008, under
Document No. 3450780,
Records of Yellowstone
County

4 and 5, Block 1, Miller
Crossing Subdivision,
Recorded October 4, 2007,
under Document No.
3441217, Records of
Yellowstone County

Block 1, of Amended Plat
of Lot 2A of Amended
Lots 2, 3, 4and 5, Block
1, Miller Crossing
Subdivision, Recorded
January 8, 2008, under
Document No. 3450780,
Records of Yellowstone
County

Mailing Address

One Cabela Drive
Sidney, NE 69160

4507 Palisade Drive
Billings, MT 59106.

5850 Avenida Encinas,
Suite A
Carlsbad, CA 92008

Square Footage

404,415.396

657,272,484

790,971.192

1,852,659.072

Proposed
Principal
Assessment

$1,170,014

$1,901.555

$2,288.359

$5,359.928

Assessed
Market Value
(DOR)

§324,745

$520,237

$621.514

$1.466.,496

Estimated
Market Value by
Cushman &
Wakefield, Inc.

$3,033,115

$4,929.544

$5,032.284

$13,804,943
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EXHIBIT B
TERMS AND CONDITIONS

85,360,000
SPECIAL IMPROVEMENT DISTRICT NO. 1385 BONDS

CITY OF BILLINGS, MONTANA

NOTICE IS HEREBY GIVEN that the City of Billings, Montana (the “City™),
will sell to the best bidder for cash, as evidenced by sealed bids or bids transmitted electronically
through Parity™, the above-described Bonds drawn against the district fund of Special
Improvement District No. 1385 in the principal amount of $5,360,000.

Sealed bids for the purchase of the Bonds will be received at the office of the
Financial Services Manager in Billings, Montana, at 1* Floor of Park IIL at 210 North ol
Street, Billings, Montana, or bids for the purchase of the Bonds will be received by ¢lectronic
transmission through Parity™, in either case until 11:30 a.m., MT, on Monday, September 22,
2008, at which time the bids will be opened or accessed and tabulated. The City Council of the
City will meet at 12:00 noon on the same day in the Council Chambers to consider the bids and
the award of sale of the Bonds and, if a responsive and acceptable bid is received, award the
Series 2008 Bonds to the responsive bidder whose bid reflects the lowest true interest cost (TIC)
to the City.

Purpose and Security

The Bonds will be issued for the purpose of financing the cost of construction of
certain local improvements (the “Improvements™) within or for the benefit of Special
Improvement District No. 1385 (the “District™), in accordance with the provisions of Montana
Code Annotated, Title 7, Chapter 12, Parts 41 and 42, as amended (the “Act™). The Bonds will
be special, limited obligations of the City and do not constitute general obligations of the City.

The Bonds are payable primarily from the collection of a special assessment
which is a lien against the assessable real property within the District benefited by the
Improvements to be undertaken therein or therefor. The special assessments are payable in
semiannual installments over a term not exceeding 20 years, each in semiannual installments of
principal, plus interest, with unpaid installments of the special assessments bearing interest at a
rate equal, from time to time, to the sum of (i) the average rate of interest borne by the then
outstanding Bonds, plus (ii) one-half of one percent (0.50%) per annum.

The Bonds are further secured by the Special Improvement District Revolving
Fund of the City (the “Revolving Fund™) into which $268,000 will be deposited from the
proceeds of the Bonds. The City will agree to make a loan from the Revolving Fund to the
District Fund to make good any deficiency then existing in the principal and interest accounts
therein and to provide funds for the Revolving Fund by levying a tax or making a loan from the
City’s general fund to the extent and for the period authorized by the Act.
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Date and Tvype

The Bonds will be dated, as originally issued, as of October 1, 2008, and will be
issued as negotiable investment securities in registerad form as to both principal and interest.

Maturities and Form

If issued as serial bonds, the Bonds shall mature, subject to redemption, on July 1 in the
following years and amounts (unless combined into one or more term bonds):

Principal Principal

Year Amount Year Amount
2011 $205,000 2020 $290,000
2012 210,000 2021 305,000
2013 220,000 2022 320,000
2014 225,000 2023 335,000
2015 235,000 2024 355,000
2016 245,000 2025 375,000
2017 255,000 2026 390,000
2018 265,000 2027 415,000
2019 280,000 2028 435,000

Bidders will have the option of combining the Bonds maturing on and after 2011
through and including 2015 and on and after 2016 through and including 2028 into one or more
term bonds. If any Bonds are issued as term bonds, such term bonds will be subject to annual
mandatory sinking fund redemption in the principal amount set forth in the foregoing schedule
on each July 1, concluding no later than 2028, at a redemption price equal to the principal
amount of such Bonds or portions thereof to be redeemed with interest accrued thercon and
payable on January 1 and July 1 to the redemption date, in installments and in the same amounts
and on the same dates as the Bonds would have matured if they were not included in a term bond.

Book Entry

Unless requested otherwise by the underwriter, the Bonds will be issued by means
of a book entry system with no physical distribution of Bonds made to the public. The following
provisions of this paragraph shall apply unless the underwriter expressly requests that the Bonds
not be issued in book-entry form. The Bonds will be issued in fully registered form and one
Bond, representing the aggregate principal amount of the Bonds maturing in each year, will be
registered in the name of Cede & Co. as nominege of The Depository Trust Company (“DTC™),
New York, New York, which will act as securities depository of the Bonds. Individual
purchases of the Bonds may be made in the principal amount of $3,000 or any multiple thereof
of a single maturity, through book entries made on the books and records of DTC and its
participants. Principal and interest are payable by the registrar to DTC or its nominee as
registered owner of the Bonds. Transfer of principal and interest payments to participants of
DTC will be the responsibility of DTC; transfer of principal and interest payments to beneficial
owners by participants will be the responsibility of such participants and other nominees of

191



beneficial owners. The purchaser, as a condition of delivery of the Bonds, will be required to
deposit the Bonds with DTC.

Redemption

Mandatory Redemption. If on any interest payment date there will be a balance in
the District Fund after payment of the principal and interest due on all Bonds drawn against it,
either from the prepayment of special assessments levied in the District or from the transfer of
surplus money from the Construction Account to the Principal Account, outstanding Bonds, or
portions thereof, in an amount which, together with the interest thereon to the interest payment
date, will equal the amount of such funds on deposit in the District Fund on that date are subject
to mandatory redemption on that interest payment date. The redemption price shall equal the
amount of the principal amount of the Bonds to be redeemed plus interest accrued to the date of
redemption.

Optional Redemption. The Bonds are subject to redemption, in whole or in part,
at the option of the City from sources of funds available therefor other than those described
under “Mandatory Redemption”. The Bonds with stated maturities on or after July 1, 2016 will
be subject to redemption on July 1, 2015, and any date thereafter, at the option of the City, in
whole or in part, at a redemption price equal to the principal amount thereof to be redeemed plus
interest accrued to the redemption date, without premium.

Selection of Bonds for Redemption. If less than all of the Bonds are to be
redeemed, Bonds shall be redeemed in order of the stated maturities thereof. If less than all
Bonds of a stated maturity are to be redeemed, the Bonds of such maturity shall be selected for
redemption in $5,000 principal amounts selected by the Registrar by lot or other manner it deems
fair.

Interest Payment Dates, Rates

Interest will be payable each January 1 and July 1, commencing July 1, 2009, to
the registered owners of the Bonds as such appear in the bond register as of the close of business
on the 15th day (whether or not a business day) of the immediately preceding month. All Bonds
of the same stated maturity must bear interest from date of original issue until paid at a single,
uniform rate. Each rate must be expressed in an integral multiple of 1/8 or 1/20 of 1%. Interest
will be calculated on the basis of a 360-day year consisting of twelve 30-day months. Individual
interest rates may be no higher than 6.50%, with the difference between the highest and lowest
rate being no greater than 4.50%. No supplemental or “B” coupons or additional interest
certificates will be allowed.

Bond Registrar, Transfer Agent
and Paving Agent

The City shall select a bond registrar, transfer agent and paying agent (the
“Registrar”) in connection with the Bonds. The bond register will be kept, transfers of
ownership will be effected and principal of and interest on the Bonds will be paid by the
Registrar. The City will pay the charges of the Registrar for such services. The City reserves the
right to remove the Registrar and to appoint a successor.
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Delivery

Within 40 days after the sale, the City will deliver to the Registrar the printed
Bonds ready for completion and authentication. The original purchaser of the Bonds must notify
the Registrar, at least five business days before issuance of the Bonds, of the persons in whose
names the Bonds will be initially registered and the denominations of the Bonds to be originally
issued. If notification is not received by that date, the Bonds will be registered in the name of the
original purchaser and, if serial bonds, will be issued in denominations corresponding to the
principal maturities of the Bonds. On the day of closing, the City will furnish to the purchaser
the opinion of Bond Counsel hereinafter described, an arbitrage certification and a certificate
stating that no litigation in any manner questioning the validity of the Bonds is then pending or,
to the knowledge of officers of the City, threatened. Payment for the Bonds must be received by
the City in immediately available funds at its designated depository on the day of closing. The
successful bidder shall submit to the Financial Services Manager not earlier than 48 hours after
the award of sale and not later than the day of closing a certificate, in form satisfactory to Bond
Counsel, as to the initial reoffering price of each stated maturity of the Bonds and stating that at
least ten percent of the principal amount of such Bonds of each stated maturity has been sold at
such respective prices.

Legal Opinion

An opinion as to the validity of the Bonds and the exclusion of the interest
thereon from gross income for federal income tax purposes and Montana individual income tax
purposes will be furnished by Dorsey & Whitney LLP, of Missoula, Montana, and Minneapolis,
Minnesota, as Bond Counsel. The legal opinion will be printed on the Bonds. The legal opinion
will state that the Bonds are valid and binding special, limited obligations of the City enforceable
in accordance with their terms, except to the extent to which enforceability thereof may be
limited by the exercise of judicial discretion or by state or federal laws relating to bankruptcy,
reorganization, moratorium or creditors” rights.

Tvpe of Bid and Good Faith Deposit

Sealed or electronic bids for not less than $5.360.000 (100% of par) and accrued
interest on the principal sum of $5,360,000 must be mailed or delivered to the undersigned and
must be received at the office of the Financial Services Manager prior to the time stated above.
Bidders must bid for all or none of the Bonds. Each bid must be unconditional. Bids may be
transmitted electronically through Parity™ in accordance with these terms and conditions.

Except for a bid by or on behalf of the Board of Investments of the State of
Montana, a good faith deposit (the “Deposit”) in the form of money, cashier’s check, certified
check, bank money order, or bank draft drawn and issued by a federally chartered or state
chartered bank insured by the federal deposit insurance corporation or a financial surety bond in
the sum of $107,200 payable to the order of the City is required for a bid to be considered. If
money, cashier’s check, certified check, bank money order, or bank draft is used, it must
accompany the bid and be delivered to the Financial Services Manager. If a financial surety
bond is used, it must be from an insurance company licensed and qualified to issue such a bond
in the State of Montana and such bond must be submitted to the Financial Services Manager, or
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the City’s financial advisor prior to the opening of the bids. The financial surety bond must
identify each bidder whose Deposit is guaranteed by such financial surety bond. If the Bonds are
awarded to a bidder utilizing a financial surety bond, then that purchaser is required to submit its
Deposit to the City in the form of a cashier’s check (or wire transter such amount as instructed
by the City or its financial advisor) not later than 1:00 p.m., Mountain Daylight Time, on the
next business day following the award. If such Deposit is not received by that time, the financial
surcty bond may be drawn by the City to satisfy the Deposit requirement. No interest on the
Deposit will accrue to the purchaser. The Deposit will be applied to the purchase price of the
Bonds. In the event the purchaser fails to honor its accepted bid, the Deposit will be retained by
the City as liquidated damages. The Deposit of the unsuccessful bidders will be returned
immediately on award of the Bonds to the purchaser or after rejection of all bids. Instructions for
wiring the Deposit may be obtained from the City’s Financial Services Manager, Pat Weber, 210
North 27" Street, Billings, Montana 59101, telephone (406) 657-8209 or from Financial
Advisor, Springsted Incorporated at (651) 223-3000 (Bond Services Division).

Award

The City will consider sealed bids or bids transmitted electronically through the
Parity™ system. The bid having the lowest true interest cost (TIC) (the net present value of the
total interest on all Bonds from October 1, 2008, to their maturities, less any premium or plus
any discount), will be deemed the most favorable. In the event that two or more bids state the
lowest true interest cost, the sale of the Bonds will be awarded by lot. No oral bid will be
considered. The City reserves the rights to reject any and all bids, to waive informalities in any
bid and to adjourn the sale.

Electronic Transmission

For further information about Parity ™, potential bidders may contact the
Financial Advisor, Springsted Incorporated at (651) 223-3000 (Bond Services Division), or
Parity™ at (212) 849-5021. In the event of a malfunction in the electronic bidding process,
bidders may submit their bids by sealed bid including facsimile transmission to the Financial
Services Manager, Pat Weber, at facsimile number (406) 657-8390 (phone (406) 637-8210) or to
Springsted Incorporated at facsimile number (651) 223-3046 (phone (651) 223-3000).

CUSIP Numbers

The City will assume no obligation for the assignment or printing of CUSIP
numbers on the Bonds or for the correctness of any numbers printed thereon, but will permit
such numbers to be assigned and printed at the expense of the purchaser, if the original purchaser
waives any delay in delivery occasioned thereby.

Official Statement

The City will prepare an Official Statement relating to the Bonds which the City
will deem, for purposes of SEC Rule 15¢2-12, to be final as of its date. The City will deliver, at
closing, a certificate executed by the Mayor and the Financial Services Manager to the effect

that, to the best of their knowledge, as of the date of closing, the information contained in the
Official Statement, including any supplement thereto, does not contain any untrue statement of a
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material fact or omit to state a material fact necessary to make the statements therein, in light of
the circumstances in which they are made, not misleading; provided that no comment will be
made with respect to any information provided by the successful bidder for inclusion in any
supplement to the Official Statement.

By submitting a bid for the Bonds, the successful bidder agrees: (1) to disseminate
to all members of the underwriting syndicate copies of the Official Statement, including any
supplements prepared by the City, (2) to file promptly a copy of the Official Statement, including
any supplement prepared by the City, with a nationally recognized municipal securities
repository, and (3) to take any and all other actions necessary to comply with applicable rules of
the Securities and Exchange Commission and the Municipal Securities Rulemaking Board
governing the offering, sale and delivery of the Bonds to ultimate purchasers.

Within seven business days after the sale the City will furnish to the successtul
bidder without charge up to 50 copies of the final Official Statement relating to the Bonds. The
successful bidder must notify the Financial Services Manager in writing within seven business
days after the award of sale of the Bonds if it requires additional copies of the Otficial Statement.
The cost of additional copies shall be paid by the successful bidder.

Continuing Disclosure

In order to permit bidders for the Bonds and other participating underwriters in
the primary offering of the Bonds to comply with paragraph (b)(5) of Rule 15¢2-12 promulgated
by the Securities and Exchange Board under the Securities Exchange Act of 1934 (the “Rule™),
the City will covenant and agree. for the benefit of the registered holders and beneficial owners
from time to time of the outstanding Bonds, in the resolution prescribing the terms of the Bonds
to provide certain specified information, if customarily prepared and publicly available, and
notice of the occurrence of certain events, if material. The City is the only “obligated person” in
respect of the Bonds within the meaning of the Rule and, giving effect to the issuance of the
Bonds, there will not be more than $10 million in principal amount of municipal securities
outstanding on the date of issuance of the Bonds as to which the City is an obligated person
(excluding municipal securities exempt from the Rule under paragraph (d)(1) thereof). A
description of the undertaking is set forth in the Official Statement. Failure of the District to
enter into an undertaking substantially similar to that described in the Official Statement would
relieve the successful bidder of its obligation to purchase the Bonds. The City has complied in
all material respects with any undertaking previously entered into by it under the Rule.

Dated: August 11, 2008.

BY ORDER OF THE CITY COUNCIL

Cari Martin, City Clerk
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EXHIBIT C
NOTICE OF BOND SALE

$5,360,000
SPECIAL IMPROVEMENT DISTRICT NO. 1385 BONDS

CITY OF BILLINGS, MONTANA

NOTICE IS HEREBY GIVEN that the City Council (the “Council”) of the City of Billings,
Montana (the “City”), will receive sealed bids for the purchase of $5,360,000 Special Improvement
District No. 1385 Bonds (the “Bonds™) in the City Finance offices at 1™ Floor of Park III, at 210 North
o™ Street, Billings, Montana, or bids for the purchase of the Bonds will be received by the City by
electronic transmission through Parity™, in either case until 11:30 a.m., M.T., on Monday, September 22,
2008, at which time the bids will be opened or accessed and tabulated. The bids will be presented to the
City Council at a special meeting at 12:00 noon on the same day at the Council Chambers, at which time
the Council will consider the bids received, and if a responsive and acceptable bid is received, the Council
will award sale of the Bonds to the responsive bidder whose bid reflects the lowest true interest cost
(TIC).

The Bonds are being issued for the purpose of financing the cost of construction of certain local
improvements (the “Improvements™), or reimbursing the City the cost thercof, within Special
Improvement District No. 13835 (the “District”); and paying costs associated with the sale and issuance of
the bonds. The Bonds shall mature, subject to redemption, on July 1 in the following years and amounts
(unless combined into one or more term bonds):

Principal Principal

Year Amount Year Amount
2011 205,000 2020 $290,000
2012 210,000 2021 305,000
2013 220,000 2022 320,000
2014 225,000 2023 335,000
2015 235,000 2024 355,000
2016 245,000 2025 375,000
2017 255,000 2026 390,000
2018 265,000 2027 415,000
2019 280,000 2028 435,000

The Bonds shall be secured by the City’s Special Improvement District Revolving Fund. Serial
bonds shall be in the denomination of $5,000 each or any integral multiple thereof of single maturities.
Bidders will have the option of combining the Bonds maturing on and after 2011 through and including
2015 and on and after 2016 through and including 2028 into one or more term bonds. If any Bonds are
issued as term bonds, such term bonds will be subject to annual mandatory sinking fund redemption on
each July 1, concluding no later than 2028, at a redemption price equal to the principal amount of such
Bonds or portions thereof to be redeemed with interest accrued thereon and payable on January 1 and July
1 to the redemption date, in installments and in the same amounts and on the same dates as the bonds
would have matured if they were not included in a term bond.

The Bonds shall be dated, as originally issued, as of October 1, 2008, and shall bear interest
payable semiannually on January 1 and July 1 of each vear, commencing July 1, 2009, to the registersd
owners of the Bonds as such appear in the bond register as of the close of business on the 15th day
(whether or not a business day) of the immediately preceding month. No interest rate may exceed 6.50%
per annum, and the difference between the highest and lowest rate of interest may not exceed 4.50% per
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annum. No supplemental coupons are permitted and rates shall be expressed in integral multiples of 1/8
or 1/20 of one percent per annum. The Bonds with stated maturities on or after July 1, 2016 will be
subject to redemption on July 1, 2017, and any date thereafier, at the option of the City, in whole or in
part, at a redemption price equal to the principal amount thereof to be redeemed plus interest accrued to
the redemption date, without premium. The Bonds are also subject to mandatory redemption on an
interest payment date if the amounts in the District Fund, either from prepayment of assessments or
transfers from the Construction Account to the Principal Account, are sufficient to pay outstanding
Bonds, or portions thereof, with interest thereon to that interest payment date.

The Bonds will be sold for not less than $5,360,000 (100% of par) with accrued interest on the
principal amount of the Bonds to the date of their delivery. The Council reserves the right to reject any
and all bids, to waive any informality in any bid, and to adjourn the sale.

A good faith deposit in the form of money, cashier’s check, certified check, bank money order, or
bank draft drawn and issued by a federally chartered or state chartered bank insured by the Federal
Deposit Insurance Corporation or a financial surety bond in the sum of 2% of the aggregate principal
amount of the Bonds ($107,200) payable to the order of the City is required for each bid to be considered,
as further specified in the Official Terms and Conditions of Sale.

Copies of the Official Terms and Conditions of Sale and additional information may be obtained
from Financial Services Manager, Pat Weber, 210 North 27" Street, Billings, Montana 59101, telephone
(406) 657-8209, financial advisor to the District. Prospective bidders should consult the Official Terms
and Conditions of Sale and the Preliminary Official Statement for a detailed description of the Bonds, the
security therefor, and the form of legal opinion proposed to be rendered by Dorsey & Whitney LLP, of
Missoula, Montana, and Minneapolis, Minnesota, as bond counsel. To the extent any instructions or
directions set forth in Parity™ conflict with this Notice of Bond Sale, the terms of this Notice of Bond
Sale shall control. For further information about Parity™, potential bidders may contact the Financial
Services Manager, Pat Weber, 210 North 27" Street, Billings, Montana 39101, telephone (406) 657-8209,
or Parity™ at (212) 849-5021. In the event of a malfunction in the electronic bidding process, bidders
may submit their bids by sealed bid including facsimile transmission to the Financial Services Manager,
Pat Weber, at facsimile number (406) 247-8608 (phone (406) 657-8209) or to Springsted Incorporated at
facsimile number (651) 223-3046 (phone (651) 223-3000).

Dated: August 11, 2008.
BY ORDER OF THE CITY COUNCIL
/s/ Cari Martin

Cari Martin, City Clerk
City of Billings, Montana

Publish: and , 2008
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Miller Crossing Subdivision Off-Site Improvements Amended and
Restated Development Agreement

DEPARTMENT: Administration
PRESENTED BY: Bruce McCandless, Asst. City Administrator

PROBLEM/ISSUE STATEMENT: The Council will consider approving a revised
development agreement concerning construction and financing of off-site improvements for the
Miller Crossing Subdivision. The property is located between King Avenue East and 1-90 and
between S. Billings Blvd. and Orchard Lane. Council approved the original development
agreement in September, 2007. This revised agreement provides additional details about how
the developer/property owners will finance the improvements and how the City will share in
those costs. The developer/owners have petitioned for creating SID 1385 and are legally
responsible for and will pay the entire assessment. However, the developer/owners are required
to build off-site improvements to offset the effects of their development and the City is
responsible for the cost of improvements that exceed those demanded by the development. After
the property owners pay the assessments, the City will reimburse them for its share of costs. The
City’s 57.5% share of the total costs will initially be paid from the arterial fee fund and as private
investment occurs, will be replaced by tax increment. The developer/property owners will
equally share the remaining 42.5% of costs and will be reimbursed for that amount as tax
increment becomes available. Schedules and performance requirements are also outlined in the
agreement. The agreement states the City’s intention to refund or call the SID bonds when tax
increment is sufficient to finance the entire annual debt cost of the improvements.

FINANCIAL IMPACT: The City’s 57.5% reimbursement will be approximately $147,000 in
2010 and $261,000 in 2011. Those payments will probably come from the arterial fund. It is
projected that by the end of 2011, tax increment will replace the city’s arterial fund contribution.
When the tax increment exceeds the total amount of debt service, the excess will be used to
repay the initial contributions from the arterial fund.

RECOMMENDATION

Staff recommends that Council approve the Miller Crossing Subdivision Off-Site Improvements
Amended and Restated Development Agreement.
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Approved By: City Administrator City Attorney

ATTACHMENT
A: Miller Crossing Subdivision Off-Site Improvements Amended and Restated
Development Agreement
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Execution Copy

AMENDED AND RESTATED DEVELOPMENT AGREEMENT

MILLER CROSSING SUBDIVISION
OFF-SITE IMPROVEMENTS

THIS AMENDED AND RESTATED DEVELOPMENT AGREEMENT (the
“Agreement™) shall be dated as of August 11, 2008, and is made by and between
SOUTH BILLINGS CENTER, LLC., a Delaware limited liability company whose
address is 5850 Avenida Encinas, Suite A, Carlsbad, California 92008 (the “Developer™),
CABELA’S WHOLESALE, INC., a Nebraska corporation whose address is One
Cabela Drive, Sidney, Nebraska 69160, as successor by merger to Cabela’s Retail, Inc., a
Nebraska corporation (“Cabela’s”), and the CITY OF BILLINGS, MONTANA, a
municipal corporation whose address is 210 North 27th Street Billings, Montana 59101
(the “City™) (collectively, the “Parties™).

WITNESSETH:

WHEREAS, the City has pursuant to Ordinance No. 08-5462 (the “Ordinance™)
created the South Billings Boulevard Urban Renewal District which contains a tax
increment provision (the “Urban Renewal District™); and

WHEREAS, the Developer and Cabela’s plan to develop property in the Urban
Renewal District as the Billings Town Square Shopping Center and has provided to King
and Associates a proposed schedule of development of the Shopping Center (the
“Project™); and

WHEREAS, in order to set forth the rights, duties, obligations and
responsibilities in connection with the construction of certain public improvements as
required by the City of Billings and as more particularly set forth in Exhibit A attached
hereto and made a part hereof (the “Public Improvements™) and the Project, the
Developer and the City entered into that certain Development Agreement dated as of
October 4, 2007, which was duly recorded on October 4, 2007 in the Office of the
County Recorder of Yellowstone County, Montana as Instrument No. 3441222 of
Official Records (the “Original Development Agreement™), and
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WHEREAS, it has been the intention and desire of the Parties that the tax
increment revenue generated from the Project (the “Project Tax Increment™) will be used
to pay for the costs of the Public Improvements; and

WHEREAS, given the complexities of tax increment bonds and the uncertainty
of timing in the development of the Project and the receipt of the proposed tax increment
revenues, it is not possible to sell tax increment bonds at this time to pay the costs of the
Public Improvements; and

WHEREAS, it is necessary and desirable for the Project that the City proceed
with the construction of the Public Improvements through the creation of a special
improvement district; and

WHEREAS, the Developer, Cabela’s and Miller Trois. LLC, as owners of record
of that property described on Exhibit B attached hereto and made a part hereof (the
“South Billings Center Property,” the “Cabela’s Property” and the “Miller Trois
Property,” collectively, the “Property™), have filed a petition with the City dated as of
August 11, 2008 (the “Petition™) to create a special improvement district to pay the costs
of the Public Improvements; and

WHEREAS, the City, upon receipt of the signed Petition, will pursuant to
Resolution No. 08-18742 (the “Resolution™) create Special Improvement District No.
1385 (the “Special Improvement District” or the “District™), to finance the Public
Improvements and will issue special improvement district bonds in the principal amount
of $3,360,000 (the “Special Improvement District Bonds™ or the “Bonds™), to be paid
from special assessments levied against the property in the District, to pay the costs of the
Public Improvements, fund a deposit to the City’s Revolving Fund, capitalize interest and
pay costs associated with the sale and issuance of the Bonds; and

WHEREAS, the City has determined pursuant to the Ordinance that the Project
and Public Improvements are Urban Renewal Projects and eligible for tax increment
financing; and

WHEREAS, based on the foregoing, the Developer and the City now desire to
amend, restate and supersede the Original Development Agreement, add Cabela’s as an
additional party, and set forth the Parties” intentions with respect to the availability and
use of the Project Tax Increment and other available funds of the City with respect to the
Public Improvements being financed by the Special Improvement District Bonds and the
reimbursement of the special assessment levied therefor.

NOW THEREFORE, for good and valuable consideration, the Parties hereto
hereby agree, covenant and represent as follows:
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Section 1. Development of the Project.

1.01. King and Associates have prepared a report to the City dated as of July 11,
2008, (the “King Report™) which projects the amount of tax increment revenue that will
be generated from the development of the Project. The Developer is actively marketing
the Project and the King Report was based on information provided by the Developer
with respect to its plan for the development of the Property. Development of the Project
is anticipated to be phased based on final agreements between the Developer and its retail
tenants but the Developer believes that the development will occur consistent with the
findings of the King Report and be substantially completed within five vears. Subject to
events of Force Majeure, as hereinafter defined, the Developer will complete the on-site
improvements set forth in Exhibit C attached hereto and made a part hereof, at an
estimated cost of not less than $1,000,000 (the “On-Site Improvements™) no later than
May 2. 2009 and undertake to develop the Project as expeditiously as possible. The
Developer will provide all permanent utilities to the Cabela’s Property no later than
February 1, 2009,

1.02. Cabela’s has agreed to construct an 80,000 square foot retail store (the
“Cabela’s Store™) in the Billings Town Square Shopping Center. Subject to events of
“Force Majeure” (defined below), the City’s substantial completion of the Public
Improvements by June 1, 2009, and the completion and delivery of the permanent
utilities to the Cabela’s Property by February 1, 2009, Cabela’s agrees to complete the
construction of the Cabela’s Store and open no later than June 1, 2009.

1.03. The Developer shall obtain the approval of the City for all construction on or
adjacent to the Project. The Developer shall construct all On-Site Improvements in
accordance with City ordinances and other applicable local, state and federal regulations.
The proposed development plan shall be in conformance with the current zoning of the
Property. All improvements and construction on and adjacent to the Project, including, but
not limited to site development, building construction, landscaping, and lighting shall be
performed in accordance with all local, state, and federal regulations, and as approved by
the City. The Developer and Cabela’s acknowledges that the Property is subject to
applicable utility fees in place at the time a building permit is secured for building and/or the
extension of service to the Property or any portion thereof is applied for. Fees shall be due
and payable by the Developer, Cabela’s, or the owner of the Property, if not the Developer,
at the time of request for service extension.

Section 2. Construction of the Public Improvements. The City will commence
construction of the Public Improvements upon creation of the District and the execution
of this Agreement and undertake to complete the construction of the Public
Improvements as expeditiously as possible. The construction contract anticipated to be
awarded to Knife River Construction on August 11, 2008 has a completion day for the
Public Improvements of June 1, 2009.

Section 3. Assessments and Taxes. The Developer and Cabela’s acknowledge and
understand that all Property in the District will be assessed for its pro rata share of the
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costs of the Public Improvements as set forth in the Resolution. The Developer and
Cabela’s agree to pay when due all special assessments and property taxes levied against
their respective portions of the Property in the District, unless they have otherwise
provided for the payment of those obligations by a lessee or other successor of that
Property through a duly recorded agreement. The Developer also agrees to pay when due
all special assessments for any portion of the Property in the District for which it may
otherwise be liable or obligated to pay.

Section 4. Reimbursements. Consistent with the Parties” desires that Project Tax
Increment be used to pay the costs of the Public Improvements, the City agrees to
allocate one hundred percent (100%) of the Project Tax Increment to reimburse the
owners of the Property in the District responsible for or paying the special assessments
(the “Property Owners”) as provided in this Section 4, for the payment of special
assessments in connection with the Special Improvement District Bonds and as further
illustrated on Schedules I and IT attached hereto. Reimbursements will be made by the
City on a semi-annual basis by check mailed to the Property Owners at the respective
addresses set forth in Section 12 hereof within ten (10) business days from receipt by the
City of a paid invoice or other reasonable evidence of the Property Owner’s payment of
the special assessment for the prior period.

L. 57.5% of the special assessments (the “Reimbursement Amount™) will be
first made from Project Tax Increment payable pro rata to the Property
Owmners in the District on the basis of the amount of their respective
special assessments.

2. To the extent the Project Tax Increment is insufficient, the City will use
revenues from the City’s Arterial Construction Fee established pursuant to
Ordinance No. 04-5300 (the “Arterial Fee Revenues”) to fund the
Reimbursement Amount, for a period ending July 1, 2012. After August
1, 2012, Project Tax Increment will be the only source of reimbursement
of the Reimbursement Amount.

. Once the Project Tax Increment is sufficient to cover the Reimbursement
Amount, any Project Tax Increment in excess of the Reimbursement
Amount (the “Excess Project Tax Increment™) will be used to reimburse
the Property Owners for their 42.5% share of their unreimbursed special
assessments (the “Property Owners’ Share™), allocable to the Developer,
Cabela’s and the owner of the Miller Trois Property on the basis as
illustrated in Schedule I titled “Reimbursement by the City Example™.

4. Once the Project Tax Increment is sufficient to cover the Reimbursement
Amount and Property Owners’ Share, the Excess Project Tax Increment
will be used to reimburse on a semiannual basis the Property Owners for
their accumulated aggregate unreimbursed special assessments and to
reimburse the City for the Reimbursements made from the Arterial Fee
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Revenues until fully paid based on the percentages illustrated in Schedule
II.

Section 5. No Effect On Obligation to Pay Special Assessments. Nothing in this
Agreement shall be deemed or construed to affect the enforceability of the special
assessments levied against the Property in the District or the obligation of any party to
this Agreement to pay such special assessments.

Section 6. Refunding of the Special Improvement District Bonds. It 1s the City’s
intention to refund the Special Improvement District Bonds from the proceeds of tax
increment revenue bonds payable from the Project Tax Increment when and to the extent
that the Project Tax Increment is adequate to successfully market a principal amount of
bonds sufficient to redeem the Special Improvement District Bonds, fund a debt service
reserve, 1o pay costs associated with the sale and issuance of the Bonds, without any
additional credit support of the Developer, at which time the SID assessment would be
permanently and unconditionally removed from the Property within the District.

Section 7. Representations of Parties. Each Party to this Agreement represents that it
has full power and authority to enter into this Agreement and has taken all action
necessary and requisite to make this Agreement valid, binding and enforceable in
accordance with its terms.

Section 8. Former Rights Superseded. This Agreement, together with all agreements
supplementing or ancillary hereto, contains the entire agreement of the Parties and
supersedes the Original Development Agreement. All rights contained in the Original
Development Agreement not restated in this Agreement are relinquished by the parties
thereto, and the parties thereto are relieved of all obligations contained in the Original
Development Agreement not amended by or restated in this Agreement.

Section 9. Governing Law. This Agreement shall be governed by and construed in
accordance with the applicable laws of the State of Montana.

Section 10. Construction. If any provision of this Agreement is found invalid to any
extent, the remainder of this Agreement shall not be affected thereby, and any provision of
this Agreement shall be valid and enforceable to the fullest extent permitted by law.

Section 11. Successors and Assigns. The stipulations and agreements of this
Agreement shall be binding on the successors and assigns of the Parties.

Section 12. Notices. Any notice, demand or request under this Agreement shall be

delivered in person or sent via US Certified Mail, postage prepaid, to the Parties at the
following addresses:
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Cabela’s Wholesale, Inc.
One Cabela Drive
Sidney, NE 69160

Attn: Mark Nienhueser

City of Billings

210 North 27" Street

Billings, MT 59103

Attn: Financial Services Manager

South Billings Center, LL.C.
c/o Foursquare Properties, Inc.
3850 Avenida Encinas, Suite A
Carlsbad, CA 92008

Attn: Jeffrey M. Vitek

Section 13. Attorneys’ Fees. If it becomes necessary for any Party to this Agreement to
retain an attorney to enforce any of the terms or conditions of this Agreement, or to give any
notice required herein, then the prevailing party shall be entitled to reasonable attorney fees
and costs.

Section 14. Amendments. Amendment or modification of this Agreement or any
provisions herein shall be made in writing by the Party requesting the change and upon
acceptance and execution by all Parties shall become a part of this Agreement.

Section 15. Force Majeure. For purposes of this Agreement “Force Majeure™ shall
mean any act of God, fire, earth movement, hurricane, flood, explosion, action of the
elements, war, invasion, insurrection, acts of terrorism, riot, mob violence, sabotage,
inability to procure or general shortage of labor, equipment, facilities, materials or
supplies in the open market, failure of transportation, strikes, lockouts, action of labor
unions (unless provoked in bad faith violation of any labor laws by the party claiming its
obligation or undertaking was prevented or delayed), condemnation, requisition, laws,
orders of governmental or civil or military or naval authorities, or any other cause, similar
to the foregoing, not within the control of such party, provided, however, Force Majeure
shall not include lack of funds or inability to obtain financing.

Section 16. Parties to this Agreement. The only parties to this Agreement are the
Developer, Cabela’s and the City, and except as stated in this section nothing herein
should be held to give rise to claims of third parties. This Agreement establishes a right
of reimbursement for special assessments paid by owners of the Miller Trois Property
and the City will honor that obligation as if the owner of such property were signatory to
this Agreement.
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IN WITNESS WHEREOF, the Parties have set their hands and seals the day and
year first above written.

CITY OF BILLINGS, MONTANA

By:
Mayor
Attest:
City Clerk
STATE OF MONTANA )
D88
County of Yellowstone )
On this day of . 200 , before me, a Notary Public
in and for the State of Montana, personally appeared
and , known to me to be the Mayvor and City

Clerk, respectively, of the CITY OF BILLINGS, MONTANA, whose names are
subscribed to the foregoing instrument in such capacity and acknowledged to me that
they executed the same on behalf of the City of Billings, Montana.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Notarial Seal the day and year hereinabove written.

Notary Public for the State of Montana
Printed name:

Residing at:
My commission expires:
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SOUTH BILLINGS CENTER, LLC., a
Delaware limited liability company

By: South Billings Associates, LLC, a
Delaware limited liability company ,
its Manager

By:

Name:

Title:
STATE OF )

: 88
County of )
On this day of , 200, before me, a Notary Public

for the State of personally appeared R
known to me to be the of South Billings Center,

LLC., the person whose name is subscribed to the foregoing instrument and
acknowledged to me that he/she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Notarial Seal the day and year hereinabove written,

Notary Public for the State of
Printed name:

Residing at:
My commission expires:
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CABELA’S WHOLESALE, INC.

By:
Its:
STATE OF )
D88
County of )
On this day of . 200 , before me. a Notary Public
for the State of , personally appeared ’
known to me (o be the of Cabela’s Wholesale, Inc.,

the person whose name is subscribed to the foregoing instrument and acknowledged to
me that he/she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Notarial Seal the day and year hereinabove written.

Notary Public for the State of
Printed name:

Residing at:
My commission expires:
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EXHIBIT A

PUBLIC IMPROVEMENTS

/D

ENGINEERING, INC.

Consuliing Enginoets and Lond Swiveyors

28-Jun-07
Miller Crossing
96082 02
Preliminary Engineer's Estimate of Probable Cost
For
Miller Crossing Site Development
Phase I Off-Site Improvements For King Ave. East
Estimate Based on Schematic Drawings
ALL ITEMS ARE COMPLETE IN PLACE
ITEM EST
NO. QTY. UNIT DESCRIFTION UNIT PRICE TOTAL PRICE
Utility Improvements

101 1 LS wobilization and Insurance (7%) @ 52568812 /LS = §25.688 12
102 2 EA Connect to Existing 12-inch Water Main Stub @ $140000 JEA = $2,800.00
103 1250 LF 12-inch Water Main @ $40.00 /LF = $§$50,000 00
104 4 EA 12-inch Gate WValve @ §1,35000 /EA = §5,400 00
105 1 EA 12-Inch Cross @ 359500 /EA = $585 D0
106 1 EA 12x12x8-inch Tee @ §57500 /EA = $575 00
107 2 EA 12xB-Inch Reducer @ $56500 /EA = §$1.130 00
108 3 EA 12x12x6-inch Tee a $55000 /EA = 51,650 00
108 250 LF B-inch Water Main a $3000 /LF = §7,500 00
110 3 EA B-inch Gate Valve a $BS000 JEA = 52,550 00
111 3 EA B-inch Plug and Thrust Block @ $37500 JEA = §1,125 00
112 3 EA Fire Hydrant Assembly @ $3.80000 /EA = §11,400 00
113 5 EA 4B-inch Storm Drain Manhole @ $2,20000 /EA = $11,00000
114 680 LF 12-inch Slorm Drain Pipe @ $2600 /LF = $17,160 00
118 6 EA 12-inch Cap @ $40000 /EA = $2.400 00
118 B EA Inlat @ 5125000 /EA = $10,000 00
"7 80 LF 12x8-faot RCP Box Culvert (Includes Wing Walls) @ §75000 /LF = $45,000 00
118 1 LS City / County Drain Modifications @ $150,00000 /LS = $150,000 00
119 1 LS Traffic Control @ $21000.00 /LS = 521,000.00

Subtetal - Utility Improvements $366,973.12

1300 Horth Tronstach Wey = Biligs, MT 59102 = Phone (4D6) £56-5255 = Fax (106) 656-0967 = wwnw enginc com
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NO.  QTY. UNIT DESCRIPTION UNIT PRICE TOTAL PRICE
Sireet Improvements
201 1 L8 jobilization and Insurance (7%) @ $55.18000 $56,180 00
202 1 L8 Storm Waler Management & Erasion Control @ $16,05143 $16,051 43
203 4500 SY Remove Existing Asphalt @ 8550 $24,750 00
204 6275 CY Unclassified Excavation @ $800 $50,200 00
205 4280 CY 1 1/2-inch Base Grave! 2 §21.00 $89,680.00
206 1430 LF Curb and Gutter =] $1100 §15,72000
207 1,080 SF Aceessibility Remp Q 56 50 $6,825 00
208 20 EA Truncated Dome Panel @ $18000 JEA = ,600.00
209 8425 SY Asphalt Surface Course (E-inch Section) @ S1500 /SY = 5126,375.00
210 3 EA Monument and Box @ $38000 /EA = $1,170 00
211 13420 SF 10-foot Wide Goncrete Trall @ $550 ISF = §73,810 00
212 1 LS Intersection King Ave East & § Bilings Bivd lmprovements @ S60,00000 /LS = '$60,000 N0
(Includes Widening. Signing. Striping and Signal Retiming)
213 1 LS Traffic Signal at King Ave East and Galhoun Ln @ $250,00000 /LS = $250,000 00
214 1 LS Traffic Control @ $28000.00 /LS = $28,000.00
Subtotal - Street Improvements = 5802,671.43
Total Construction Costs " $1,169,544.56
Construction Contingency (7%) = $81,868.12
Total Cost of Construction Improvements = T1,251,412.67
Administrative Costs If Dene By Private Contract
Preliminary Engineering and Design (4%) = $50,056 51
Final Englneering and Deslgn (2%) a $25,028 25
Field Staking (2 5%) = §31,285 32
Construction Inspection and Quality Contrel (4%) = 550,056 51
[ and {2%) = $25.028 25
WMalerialsTesting (1.5%) = 518,771.19
Subtotal - = $200,226.03
City Fees
Public Utilities Sewer Local Main Censtruction Fee $0 0538/s I of 72% of the Gross Are = §78,12528
Public Utilities 4% Franchise Fee (Sewer) = $3,12501
Public Utilities Water Local Main Construction Fee $0 1221/s 1 of 72% of the Gross Area = 515,516 88
Public Utillties 4% Franchise Fee (Water) = $6.380 67
Cily 2.5% Privale Contract Fee = $31,285.32
Total City Fees = $278,432.95
Total Administrative Costs = §478,658.98
Total Estimated Project Costs* $1,730,071.65

Total Net Square Footage Improved = 1,814,504
Total Gross Square Foolage Improved = 1814504
Total Square Foot Cost (Nel Lot Area) = 5005

* Estimate Does Not Include Private Ufilities

A-2
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Preliminary Engineer's Estimate of Probable Cost
For

&

ENGINEERING, INC.

Consulting Engineers and Land Swiveyors

Miller Crossing Site Development

Phase 11 Off-Site
For

28-Tun-07
Miller Crossing
96082 02

King Ave. East, South Billings Blvd. & Orchard Ln. Improvements

Estimate Based on Schematic Drawings

ALLITEMS ARE COMPLETE IN PLACE

ITEM EST

NO. QTY. UNIT DESCRIPTION UNIT PRICE TOTAL PRICE
101 1 LS Mobilization and Insurance (7%} D 5129680615 /LS = $129,606 15
102 1 LS Storm Water Management & Erosion Control @ $37,03033 /LS = §37,030 33
102 7 EA Connect to Ex, 12-inch Storm Drain Stub € $765000 /EA = $5,260 00
104 3 EA 48-inch Storm Drain Manhole $2,20000 /EA = $6,600.00
105 285 LF 12-inch Storm Drain Pipe §26.00 /LF = §7,41000
108 12 EA et $1,25000 /EA = $16,000 00
107 1 LS Gity { Gounty Drain Modifications $150,00000 /LS = $150,000 00
108 1 LS Orehard Ln Bridge Improvements. $18,50000 /LS = $18,500 00
108 433 SY Remove Existing Asphalt $550 /5Y = 523,842 50
no 930 LF Saw Cut Exisling Edge of Asphalt @ 5400 /LF = $3,720 00
111 10,070 CY Unclassified Excavation [ $800 /CY = $80.560 00
112 6,870 CY 1 1/2-inch Base Gravel $2100 /CY = $144,270 00
113 6010 LF Curb and Gutter $1100 /LF = $56,110 00
114 3,810 SF Drive Approach $650 /SF = $24,765 00
115 1,650 SF Accessibility Ramp $6.50 /SF = §$10,725 00
118 28 EA Truncaled Dome Panel $18000 /EA = $5,040 00
117 17,285 SF 7-fool Wide Blvd Walk @ $450 /SF = §77,782 50
118 3,000 SF 5-foot Wide Bivd Walk $450 /SF = $13,500 00
118 12,215 SY Asphalt Surface Course (6-inch Seclion) 81500 = $183,225 00
120 2,840 LF Median Curb ) $1100 X

121 1 EA Manument and Box $350 00 $380 .00
f22 5300 SF 10-foot Wide Concrete Trail ) $5 = $28,150 00
123 1 LS Intersection King Ave East & S. Billings Biwd Improvements $25000000 fLS = $250,000 00

(Includes Widaning, Signing, Striping and Signal Rehab)

124 1 LS S Bilings Blvd Improvements (South of King Ave Easl) @ $23500000 /LS, = $235,000 00
125 1 L8 CalhounLn and Underpass Ave, Intersection Improvements @  §20,00000 /LS = $20,000 00
126 1 LS Traffic Signal at King Ave East and Orchard Ln @ $200,00000 / = $200,000 00
127 1 1§ Traffic Control @ $85000.00 /LS = $85,000.00

1300 Horth TranstechWoy = Billings, MT 59102 = Phone (406) 656-5255 = Fox (406) 656-0967 =  vew enginc com

A-3
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Total Construction Costs
Construction Contingency (7%)
Total Cost of Construction Improvements

Administrative Costs If Done By Private Contract

$1,851,516.48
$129,606.15
$1,981,122.64

Praliminary Engineering and Design {4%} $70,244 91
Final Englneering and Design (2%) = $39,622 45
Fleld Staking (2 5%) = $48,528 07
Construction Inspection and Quality Conlrol (4%) = $79.244 91
C i ineering and (2%) = $39.622 45
MalerialsTesting {1.5%) = $20.716.84
Subtotal - Engineering and Construction Management = $316,979.62
City Fees
Cily 2.5% Private Contract Fee = $49,528.07
Total City Fees = $49,528.07
Total Administrative Costs = $366,507.69
B
Total Estimated Project Costs* $2,347,630.33
Tatal Net Square Foctage Improved = 1,814,504
Total Gross Square Footage Improved = 1.814.504
Total Square Foot Cost (Nst Lot Area) = $129
* Estimate Does Not Include Private Utilities
Total Estimated Project Costs For Phase | & I $4,193,412.86

A-4
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EXHIBIT B

LEGAL DESCRIPTION OF THE PROPERTY

South Billings Center Property:
Lot 2A-2A South Billings Center LLC.
“Lot 2A-2A of Amended Plat of Lots 2A-2 & 2A-3, Block 1, of Amended Plat of Lot 2A

of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January
8. 2008, under Document No. 3450780, Records of Yellowstone County”

Cabela’s Wholesale Property:

Lot 2A-3A Cabela’s
“Lot 2A-3A of Amended Plat of Lots ZA-2 & 2A-3, Block 1 of Amended Plat of Lot 2A

of Amended Lots 2, 3, 4 and 5, Block 1, Miller Crossing Subdivision, Recorded January
8. 2008, under Document No. 3450780, Records of Yellowstone County”

Miller Trois Property:

Lot 2A-4 Miller Trois

“Lot 2A-4 of Amended Plat of Lot 2A of Amended Lots 2, 3, 4 and 3, Block 1, Miller
Crossing Subdivision, Recorded October 4, 2007, under Document No. 3441217,
Records of Yellowstone County™

B-1
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EXHIBIT C

ON-SITE IMPROVEMENTS

Developer's On-Site Improvements

Description Total
Civil Engineering $ 80,000
Soils Engineering $ 15,000
Soils Inspection & Testing 3 10,000
Site Preparation 8 25,000
Mass Grading $ 125,000
Sewer 8 90,000
Storm Drain $ 75,000
Water $ 50,000
Dry Ultilities $ 20,000
Precise Grading S 20,000
Site Concrete $ 70,000
Site Lighting 5 45,000
Base & Pave $ 115,000
Landscape & Irrigation $ 80,000
Promotional Signage $ 180,000
Total: 1,000,000
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SCHEDULE I

REIMBURSEMENT OF SPECIAL ASSESSMENTS
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SCHEDULE I

REIMBURSEMENT OF SPECIAL ASSESSMENTS (continued)

SCHEDULE |l

lustration Purpeses Only

Assumes enough TIF Revenue to Cover SID Debt Payment

City Reimb. South Billings and Cabel's 147,314 57 50%
Cabela's Wholesale Inc. Paid Amount 54,442 21.25%
Miller Property Owner 24698 9.64%

Sourth Billings Center LLC. Paid Amount 29744 11.61%
256,188  100.00%

Assume there is $100,000 above required debt payment

$ Paid

Back
City of Billings 67,140
Cabela's Wholesale Inc. 21,260
Miller Property Owner 9,640
Scurth Billings Center LLC 11,610

The reimbursement to each respective party would continue until amount paid has been recovered

II-1
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM

CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: WO 07-22 King Avenue East Bid Award
DEPARTMENT: Public Works/Engineering
PRESENTED BY: David D. Mumford, PE, Public Works Director

PROBLEM/ISSUE STATEMENT: WO 07-22 King Avenue East was bid on Tuesday, July 1,
2008. This project will construct King Avenue East to a five-lane section from Orchard Lane to
South Billings Boulevard. Included in the construction will be the conversion of South Billings
Boulevard from two lanes to four lanes south of King Avenue East and the installation of traffic
signals at the intersection of Calhoun Lane and King Avenue East and Orchard Lane and King
Avenue East. This construction becomes necessary due to the development along King Avenue
East, including construction of a new Cabelas. The widening of King Avenue East will be
complete by November 15, 2008, with the signals and ditch crossings being completed in the
Spring of 2009. Award of this project was delayed at the July 28, 2008, City Council Meeting
till August 11, 2008.

ALTERNATIVES ANALYZED:

1. Award WO 07-22 King Avenue East or;
2. Do not award WO 07-22 King Avenue East.

FINANCIAL IMPACT: The total estimated costs of the Improvements plus alternate #1 will
be paid for utilizing TIFD (Tax Increment Finance District) financing and water replacement
funds. Alternate #1 was to replace the oil in the asphalt mix with PG 64-22. We received two
bids for the project as follows:

Base Bid Alternate #1 Total Bid
Engineer’s Estimate $3,278,045.05 -$234,000.00 $3,044,045.05
Knife River-Billings $3,250,058.05 -$182,000.00 $3,068,058.05
Riverside Sand & Gravel $3,837,604.10 -$321,880.00 $3,515,724.10
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RECOMMENDATION

Staff recommends that Council award WO 07-22 King Avenue East plus Alternate #1 to Knife
River — Billings in the amount of $3,068,058.05 contingent on receipt of letter of credit securing

the improvements.

Approved By: City Administrator City Attorney
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: A Resolution Amending Resolutions 07-18636 and Resolution 08-18680
and Amending the Downtown Billings Partnership Development
Agreement Dated November 26, 2007 and subsequently Amended on
February 25, 2008

DEPARTMENT: Administration
PRESENTED BY: Bruce McCandless, Asst. City Administrator

PROBLEM/ISSUE STATEMENT: The Council is being asked to adopt a Resolution and
development agreement amendment to allocate the remaining funds in the 1976 downtown Tax
Increment District (TID). On November 26, 2007 the City Council approved a resolution that
outlined the conditions under which the 1976 downtown TID would sunset and approved a
development agreement with the Downtown Billings Partnership that specifies how the final
allocation of TID funds are to be expended. On February 25, 2008, the City Council approved
amendments to that resolution and development agreement. Project conditions have changed
since February and a Large Project Gap Funding project has been identified. The attached
Resolution and amendment to the amended development agreement will accomplish the goal of
aligning more accurately estimated costs with the known projects. The funds are currently
encumbered to the projects detailed in the development agreement and its amendments.

ALTERNATIVES ANALYZED: The Council may:

e Approve the proposed Resolution and development agreement amendment. The changes
refine cost and schedule estimates for the previously approved projects.

e Amend and approve the proposed Resolution and development agreement amendment to
change or re-order the proposed projects.

e Disapprove the proposed Resolution and development agreement. This action will leave
the previously enacted and amended Resolution and development agreement in place.
The Quiet Zone project will be under-funded and will probably be canceled.

FINANCIAL IMPACT: The Finance Division reports that $4,222,711 has already been
encumbered to the approved TIFD Fund projects on June 30, 2008, after all debt payments were
made. The previously approved and amended development agreement describes five projects
that have descending priority; GSA courthouse land assemblage/County parking lot (County
parking lot has been completed), railroad quiet zone, downtown street lighting, Artspace Market
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Study, Large Project Gap Funding program and Downtown Cooperative Security program. The
first project remains unchanged aside from the completion of the County parking component.
The funding allocation is up to $800,000, of which $353,800 remains encumbered and available.
The quiet zone has been refined and now requires an allocation of $1.5 million. These funds
will be transferred to the City’s Public Works Department, which will then pay to Montana Rail
Link, who will perform the actual work. The existing agreement allocates $900,000 for
downtown street lights. That entire project, including City owned intersection lights, is projected
to cost more than $4 Million and would require passage of a new special improvement light
maintenance district (SILMD). The Downtown Property Owners have not demonstrated a united
interest in funding the estimated $3.1 Million additional dollars required for this project but
support expending funds to complete some of the required planning and engineering that could
enable this project to move forward as part of the proposed expansion of the N. 27" TID.
Therefore this amendment would reduce the initial amount allocated to the street light project to
a maximum of $100,000. The Artspace market study funding remains unchanged and that
project is moving forward as planned. The Large Project Gap Funding program’s funding would
be increased $200,000 to a maximum of $1.9 million and the Cooperative Security program’s
funding would be reduced to $184,722. This would require the downtown Property Owners to
raise approximately $67,278 in funding to begin implementation of the Cooperative Security
Program. If the Large Project Gap Funding program does not have a Development Agreement
tied to a specific project and approved by City Council by December 31, 2008, the $1.9 million
and any funds remaining after completion of the other projects, would move to the downtown
streetlight project and improving the City owned intersection lights would be the first priority.

RECOMMENDATION

Staff recommends that Council approve the Resolution that amends Resolutions No. 07-18636
and Resolution No. 08-18636 and that it approve the proposed amendment to the City/DBP
development agreement.

Approved By: City Administrator City Attorney
ATTACHMENTS

A: Resolution

B: Development Agreement Amendment
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INTRODUCTION

The Council is being asked to adopt a Resolution and development agreement amendment to
allocate the remaining funds in the 1976 downtown Tax Increment District (TID). On November
26, 2007 the City Council approved a resolution that outlined the conditions under which the
1976 downtown TID would sunset and approved a development agreement with the Downtown
Billings Partnership that specifies how the final allocation of TID funds are to be expended. On
February 25, 2008, the City Council approved amendments to that resolution and development
agreement. Project conditions have changed since February, now that the City has received the
second half tax payments for the 2007 tax year and since project costs have been finalized and a
potential Large Project Gap Funding project has been identified.

BACKGROUND

In November, 2007 the City Council adopted Resolution No. 07-18636 and approved a
development agreement with the Downtown Billings Partnership. The Resolution established
the downtown TID sunset, including specifying the final projects and that the City plans to use
the account balance and 2007 tax collections to implement those projects past the official sunset
date. This action is allowed by state law, 7-15-4292 MCA. On February 25, 2008, the City
Council adopted Resolution No. 08-18680 and approved amendments to the Development
Agreement. On June 30, 2008 the City encumbered $4,222,711 for these projects and the
projects approved by that amended development agreement

The DBP Board of Directors met on July 25, 2008 to confirm the known projects and make
adjustments to them. Based on knowing the exact amount of funding available after the second
half 2007 tax payments and based upon updated cost totals for the approved projects, the DBP
recommends that the Council approve a new resolution that describes an amended development
agreement that commits the funds to these projects. The projects and recommended fund
allocations are as follows, in descending priority:

e GSA courthouse land assemblage up to $800,000
e Railroad quiet zone up to $1,500,000
e Downtown light district up to $100,000
e ArtSpace Artist Market Study up to $35,000
e Large Project Gap Funding up to $1,900,000
e Cooperative Security Project up to $184,722

All of the projects were approved in February. The railroad quiet zone project is ready for
installation and the exact cost has been determined. The DBP Board requests that the approved
funding for this project be increased from $1 million to $1.5 million and that the project begin
installation as soon as possible, in order to avoid additional cost increases. The downtown light
district is being planned as a potential project in the future and the allocation of up to $100,000
would enable the City to begin engineering and design work. The project was previously
budgeted for $900,000 but the remaining cost ($3.1 million) is too high for the property owners
who would be assessed for the remainder. If the Large Gap Funding is not allocated to a specific
project by the end of the year, the $1.9 million allocated to that project would be transferred to
the street lighting project and the City could begin installing its intersection lights. The district
could replace all or part of the Northwest Power Lighting District 97 with a City owned district.
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If the lighting project receives $2 Million from the TID, the remaining estimated $2 million cost
would need to be paid by property owners. The debt service on that amount and power costs
would be more than the present assessments, but after the debt is retired, only power costs will
be paid. The ArtSpace market study is underway. The large project gap funding project was
unspecified and budgeted for $1.7 million. DBP recommends that the funding increase to a maximum of
$1.9 million. Purchasing and remodeling the Babcock Theater/Moss property is now under consideration.
It was previously identified in 2006-2007 as a legacy project that the DBP should pursue to increase the
taxable value of the TID. It requires substantial private investment to qualify for the public assistance.
DBP continues to recommend that a time limit of December 31, 2008 remain in the agreement. If the
project is not finalized by that date, the funds will be released and any balance will revert to the light
maintenance district project. The cooperative security project is a proposal from the Downtown Alliance
to establish a greater police presence in the downtown and thereby to enhance safety and security. The
program would pay the salary, benefits, operating costs and equipment for a full time City police officer
that would be dedicated to the downtown neighborhood. The allocation of up to $184,722, along with
$67,278 in private or alternate funding, would fund the program for three (3) years, during which time the
Downtown Alliance will fund-raise and continue the program after the grant funding expires.

RECOMMENDATION

Staff recommends that Council approve the Resolution that amends Resolutions No. 07-18636 and
Resolution No. 08-18636 and that it approve the proposed amendment to the City/DBP
development agreement.

ATTACHMENTS
A: Resolution
B: Development Agreement Amendment

222



ATTACHMENT A

RESOLUTION NO. 08-

A RESOLUTION AMENDING BILLINGS RESOLUTIONS NO. 07-18636 AND 08-18680
RELATING TO THE DOWNTOWN TAX INCREMENT DISTRICT, TERMINATING THE
DISTRICT AND ALLOCATING FUNDS.

WHEREAS, the Billings City Council approved Resolution No. 07-18636 on November 26, 2007; and

WHEREAS, the Billings City Council approved Resolution No. 08-18680 on February 25, 2008;
and

WHEREAS, Resolution No. 08-18680 amended Resolution No. 07-18636; and

WHEREAS, Resolution No. 07-18636 outlined conditions under which the 1976 Downtown Tax
Increment District would sunset in March, 2008 and stated the City’s intention to retain tax
increment funds on hand at the end of Fiscal Year 2008 for projects that are identified in the
Resolution; and

WHEREAS, some of the projects described in the Resolution have changed slightly and
additional funding has been identified that could be used to further enhance downtown
redevelopment.

THEREFORE, BE IT RESOLVED BY THE BILLINGS CITY COUNCIL AS FOLLOWS:

1. Resolution No. 07-18636, as amended by Resolution No. 08-18680, Schedule 1 is
herby amended as follows

PROJECT COST EST. COMPLEHON
SCHEDULE

GSA land assemblage up to $800,000 June, 2009

and County parking

Railroad Quiet Zone $1,606,000 up to $1,500,000 December, 2009

Downtown light district $906,600 up to $100,000 December, 2008

Artspace market study up to $35,000 December, 2008

Large project gap $1,706,000 up to $1,900,000 December 2008/2009*

Funding project

Cooperative security $252,000 up to $184,722 December, 2009**

program

223



*|f the large project gap financing element is not under contract by December 31, 2008, the funds

dedicated to this project and any remaining funds will be allocated first-te-the-cooperative-security
program-and-then to the downtown light district.

**|f the Development agreement is reached by December 31, 2008, the Developers MUST begin
construction BEFORE December 31, 2009 or the funding will be allocated to the coeperative-security

program-and-then-te-the downtown light district.

2. This resolutions shall become effective on the date of adoption hereof,
PASSED by the City Council of the City of Billings Montana, this 11" day of August, 2008.

CITY OF BILLINGS

BY:

ATTEST:

BY:
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ATTACHMENT B

SECOND AMENDMENT TO
DEVELOPMENT AGREEMENT

This Second Amendment to Development Agreement (“Second Amendment”) is entered into this
_____day of August, 2008, by and between the CITY OF BILLINGS, a municipality of the State of
Montana (“City”) and DOWNTOWN BILLINGS PARTNERSHIP, INC. an I.R.C. 8§501(c)(4) Montana
non-profit corporation, (“DBP” or “Developer™).

WHEREAS, on November 13, 2007, City and Developer entered into that certain Development
Agreement (“Development Agreement” or “Agreement”) to establish the terms, conditions and priorities
for completion of identified urban renewal projects and for use of tax increments to pay the costs of or
incurred in connection with these projects.

WHEREAS, the City by Resolution No. 07-18636 approved and allocated tax increment funds
for the urban renewal projects identified therein and in the Development Agreement.

WHEREAS, on February 25, 2008, City and Developer entered into an Amendment to
Development Agreement (“Amendment”) to reflect a separate development agreement for Project 1,
completion of Project 2, an MDT contract for Project 3 and to include new approved urban renewal
projects identified in the Amendment as Projects 4, 5, 6, 7 and 8, and to permit retention and use of funds
remaining in the special fund or reserve fund in accordance with the requirement of §7-15-4292(2)(b)(i)
MCA.

WHEREAS, the City by Resolution No. 08-18680 amended Resolution No. 07-18636 and
approved and allocated tax increment funds for the urban renewal projects identified therein and in the
Amendment.

WHEREAS, any and all remaining unencumbered funds from City Fund 202 have been
encumbered to the approved budget and projects by the City.

WHEREAS, Section 2.9 of the Amendment provides that City and Developer reserve the right
on City’s approval to allocate and use any remaining TIF Funds for the Urban Renewal Projects identified
in the Agreement and the Amendment.

WHEREAS, the specific design, construction and funding requirements for the urban renewal
projects identified in Development Agreement and Amendment have been further refined as described in
this Second Amendment.

WHEREAS, City and Developer wish to further amend the Development Agreement to reflect
the refined design, construction and funding requirements for the urban renewal projects.

WHEREAS, the urban renewal projects described in the Development Agreement, Amendment
and this Second Amendment will improve the public experience and directly benefit the public and
conform with the Urban Renewal Plan and the Downtown Billings Framework Plan.

AGREEMENT

NOW, THEREFORE, City and Developer hereby agree as follows:
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1. Amendments to Development Agreement:

(A) Section 2.4 of the Development Agreement shall be deleted in its entirety and replaced
with the following:

2.4 Railroad Quiet Zone Project. The second priority Urban Renewal Project shall be to
develop and implement the Railroad Quiet Zone within the District. Since 2005, DBP has worked closely
with the City, including the City of Billings Public Works Department, to plan, design and implement a
Railroad Quiet Zone under the provisions of federal and state law and to identify the equipment and
construction requirements to complete a Railroad Quiet Zone within the District. City and the Montana
Department of Transportation (“MDT”) have entered into a contract for the completion of Project 3.
MDT has requested additional design and construction requirements for the Quiet Zone improvements
that will increase the cost of the improvements. In order to pay the cost of these additional improvements,
City shall pay to Developer and Developer shall allocate up to $1,500,000 of TIF Funds to implement
Project 3. Developer shall allocate these TIF Funds to the City of Billings Public Works Department for
this Project and Developer shall work with the Public Works Department to monitor adherence to the
Plan. All remaining TIF Funds shall be allocated, paid and used for the approved urban renewal projects
as described in Sections 2.5 through 2.9 of this Agreement.

(B) Section 2.5 of the Development Agreement shall be deleted in its entirety and replaced
with the following:

2.5 Downtown Street Improvement Light Maintenance District Project. The third priority
Urban Renewal Project shall be to allocate up to $100,000 of remaining TIF Funds to the Street
Improvement Light Maintenance District 304 (SILMD 304). SILMD 304 has been the subject of various
studies and meetings between City staff and downtown property owners to replace the street lights and
traffic signals to provide safer intersection lighting and mid-block pedestrian lighting. Further study has
determined that the funding for completion of SILMD 304 will not be available in the time frame initially
contemplated and that funds should be presently allocated for further engineering and design work for
SILMD. City shall allocate up to $100,000 of TIF Funds to offset the costs for SILMD 304.

© Section 2.7 of the Development Agreement shall be deleted in its entirety and replaced
with the following:

2.7 TIF Large Project Grant Program. The fifth priority Urban Renewal Project shall be to
allocate any balance of TIF Funds to the TIF Large Project Grant Program. Developer shall manage this
program and award funding to qualified development project(s) subject to City’s approval of a project
specific development agreement. Developer has identified the Babcock Theater as a potential qualified
development project and is evaluating this project, which may involve participation in the acquisition of
land and improvements in order for the City or its assignee to acquire or retain ownership of the Babcock
Theater. Given the nature of the Babcock Theater project, Developer may, upon City’s approval, suspend
or modify selected requirement of the TIF Large Project Grant Program including funding ratio and land
acquisition requirements. If Developer is unable to identify and approve a qualified project before
December 31, 2008, the TIF Large Project Grant Program shall expire and any and all remaining TIF
Funds shall be allocated and managed by Developer for purposes of Sections 2.8 and 2.9 below.

(D) Section 2.8 of the Development Agreement shall be deleted in its entirety and replaced
with the following:

2.8 Downtown Cooperative Security Pilot Program. The sixth priority Urban Renewal
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Project shall be to implement a Downtown Cooperative Security Pilot Program that shall fund a
Downtown Resource Officer assigned by the Billings Police Department. The allocation shall not exceed
$184,722. Any remaining TIF funds, after fully funding the project, shall be then allocated as provided in
Section 2.9 below.

(E) Section 2.9 of the Development Agreement shall be deleted in its entirety and replaced
with the following:

2.9 Remaining Funds to SILMD 304. The seventh priority Urban Renewal Project shall be
to allocate any remaining TIF Funds to SILMD 304. City shall pay to Developer and Developer shall
allocate any and all remaining TIF Funds for the implementation of the project . Provided, however, that
City and Developer reserve the right on City’s approval to allocate and use any remaining TIF Funds for
the Urban Renewal Projects identified in the Development Agreement, Amendment and this Second
Amendment.

(D) Sections 3.3(c), (d), (g) and (h) of the Development Agreement and Amendment shall be
deleted in their entirety and replaced with the following:

3.3 Release of Funds for Urban Renewal Projects. In addition to the payment for
administrative services set forth in Section 3.2 above, City will release the TIF Funds to Developer as
follows:

©) City and Developer have entered into a contract with MDT and is anticipating an
agreement with Montana Rail Link (MRL). All TIF Funds necessary for completion of
the project, up to $1,500,000, have been committed to the project. City and Developer
shall promptly deliver such funds to the City of Billings Public Works Department to
provide goods and services for project completion.

(d) City and Developer shall pay the sum of up to $100,000 to SILMD 304, for the purpose
of planning and designing replacement street lighting in downtown. City and Developer
shall promptly deliver such funds to the City of Billings Public Works Department to
provide goods and services for completion of the project.

(o) City shall pay Developer any remaining TIF Funds after fully funding all higher priority
projects, up to the sum of $184,722 for the purpose of implementing the downtown
cooperative security pilot program.

(h) City shall promptly pay any and all remaining TIF funds, if any, after fully funding all
previously described projects or expiration of the time limits established in Section 5.1 of
this agreement, to the City Public Works Department for additional design and
construction work for SILMD 304, the downtown street lighting project. Such funds
shall first be used to replace intersection lighting and then to reduce property owner
assessments that result from the project.

(E) Section 5.1, Schedule of Performance, of the Agreement shall be deleted in its entirety
and replaced with the following:

51 Schedule of Performance. Developer shall proceed expeditiously to complete the Urban
Renewal Projects in accordance with the performance schedule set forth below
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GSA land assemblage June, 2009
and County parking

Railroad Quiet Zone December, 2009
Downtown light district December, 2008
Artspace market study December, 2008
Large project gap December 2008/2009*
Funding project

Cooperative security December, 2009**
program

*|f the large project gap financing element is not under contract by December 31, 2008, the funds
dedicated to this project and any remaining funds will be allocated to SILMD 304, the downtown
street light district.

**|f the Development agreement is reached by December 31, 2008, the Developers MUST begin
construction BEFORE December 31, 2009 or the funding will be allocated to SILMD 304, the
downtown street light district.

2. Effective Date:

This Amendment shall be effective as of August 11, 2008.

3. Effectiveness of Development Agreement:

Except as expressly provided herein, the Development Agreement and Amendment remain valid
and effective, and nothing in this Second Amendment shall be deemed to waive or modify any of the
provisions of the Development Agreement, or any amendment or addendum thereto. In the event of any
conflict between the Development Agreement, this Second Amendment, or any other amendment or

addendum hereto, the document later in time shall prevail.

IN WITNESS WHEREOF, the parties have executed this Second Amendment to Development
Agreement on the day and year first written above.

City of Billings (“City”)

By:
Its:

STATE OF MONTANA )
SS
County of Yellowstone )
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This instrument was acknowledged before me on by
as of City of Billings.

Printed Name:

Notary Public for the State of Montana
(SEAL) Residing at :
Montana

My Commission
expires:

“Developer”

Downtown Billings Partnership, Inc.

By:
Its: President

STATE OF MONTANA )

'SS
County of Yellowstone )
This instrument was acknowledged before me on by

as President of Downtown Billings Partnership, Inc..

Printed Name:

Notary Public for the State of Montana
(SEAL) Residing at ,
Montana

My Commission expires:
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

Work Order 03-17 — Upgrade and Maintenance Agreement for the
Railroad Quiet Zone

DEPARTMENT: Public Works Department — Engineering Division
PRESENTED BY: David D. Mumford, P.E., Public Works Director

PROBLEM/ISSUE STATEMENT: City staff recently (March 25, 2008) conducted a
Diagnostic Review of at-grade railroad crossing located within the proposed quiet zone location
with members from Montana Rail Link (MRL), Railroad Controls Limited, the Federal Railroad
Administration, and the Montana Department of Transportation. An agreement between
Montana Rail Link and the City is required to start the construction/implementation of the Quiet
Zone. This agreement defines which parties will be responsible for the various costs of
construction and maintenance. Because MRL is the owner of the railroad tracks, they will be
issuing the contract to construct the Quiet Zone. Therefore, the City will not be involved with
the selection of the contractor, and the project will not be publicly bid. In order for the project to
continue, the City Council must authorize the mayor to sign the agreement. This will allow the
funds from the Downtown Partnership to be released to MRL. MRL can then start with their
contractor selection process and order the necessary equipment.

ALTERNATIVES ANALYZED:
e Authorize the Mayor to sign the agreement
e Do not authorize the Mayor to sign the agreement

FINANCIAL IMPACT: The installation of the Railroad Quiet Zone will be paid for through
the Downtown Business Partnership’s Tax Increment Fund. The cost estimate for the project is
$1,465,710. Any additional maintenance costs in future years will be paid from the 27" Street
TIF District. If the TIF District ceases to exist the city will pay the maintenance costs. It is
estimated that the maintenance for the extra Quiet Zone equipment installed with this project will
cost $1,800 per year per crossing for a total of $5,400 per year.

RECOMMENDATION
Staff recommends that Council authorize the Mayor to sign the Upgrade, Installation, and
Maintenance Agreement.
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Approved By: City Administrator City Attorney

ATTACHMENTS
A. Upgrade, Installation, and Maintenance Agreement (4 Pages)
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INTRODUCTION

City staff recently (March 25, 2008) conducted a Diagnostic Review of at-grade railroad crossing
located within the proposed quiet zone location with members from Montana Rail Link (MRL),
Railroad Controls Limited, the Federal Railroad Administration, and the Montana Department of
Transportation. An agreement between Montana Rail Link and the City is required to start the
construction/implementation of the Quiet Zone. This agreement defines which parties will be
responsible for the various costs of construction and maintenance. Because MRL is the owner of
the railroad tracks, they will be issuing the contract to construct the Quiet Zone. Therefore, the
City will not be involved with the selection of the contractor, and the project will not be publicly
bid. In order for the project to continue, the City Council must authorize the mayor to sign the
agreement. This will allow the funds from the Downtown Partnership to be released to MRL.
MRL can then start with their contractor selection process and order the necessary equipment.

PROCEDURAL HISTORY

Sept. 22, 2003 - Original Railroad Feasibility Study Contract signed with S.E.H.
Feb. 2004 — DBP request that City of Billings pursue implementation of a quiet zone
Feb. 11, 2008 — Memorandum of Agreement signed with MDT

Mar. 25, 2008 — Diagnostic Review conducted

Apr. 2008 — Notice of Intent to Create a Railroad Quiet Zone was distributed

BACKGROUND

The Downtown Billings Partnership and various downtown property owners and businesses would
like a railroad Quiet Zone implemented at the Downtown railroad crossings on South 27", 28" and
29™ Streets. Railroad Quiet Zones require approval of the Federal Railroad Administration (FRA)
before they can be implemented. If implemented, a Quiet Zone allows the prohibition of blowing
the horn or whistle on a locomotive as a warning that a locomotive is approaching the crossing.

ALTERNATIVES ANALYSIS

If the Council does not authorize the Mayor to sign the Upgrade, Installation, and Maintenance
Agreement, MRL cannot select a contractor or order the necessary equipment. Ultimately, the
Quiet Zone will not be able to progress.

RECOMMENDATION

Staff recommends that Council authorize the Mayor to sign the Upgrade, Installation, and
Maintenance Agreement.

ATTACHMENTS

A. Upgrade, Installation, and Maintenance Agreement (4 Pages)
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UPGRADE, INSTALLATION AND MAINTENANCE OF RAILROAD
CROSSING WARNING SIGNALS

27" 28™ and 29" Streets Montana Rail Link
Billings, Montana Jones Jet. to Spurling Main Line
THIS AGREEMENT is made as of this day of ;

2008, between Montana Rail Link, Inc. a Montana Corporation, with principal
offices at 101 International Way in Missoula, MT, hereinafter referred to as
“RAILROAD”, and the City of Billings, a Municipal Corporation of the State of
Montana, hereinafter referred to as “"CITY” for upgrade of existing railroad
crossing warning signals, installation of additional warning devices and
maintenance of the warning signals located at the public railroad grade
crossings on 27" Street, 28" Street and 29™ Street all in Billings, Montana.,
which are identified in the Federal Railroad Administration’s data base as DOT
#087 491 T, DOT #087 492 A and DOT # hereinafter referred to “CROSSINGS”;

WITNESSETH:

WHEREAS, the RAILROAD has previously executed agreements with the
Montana Department of Transportation and the City of Billings dated May 12,
1975 (which was supplemented by an agreement dated July 23, 1990), May 14,
1981 (which was supplemented by an agreement dated August 9, 1990) and
May 14, 1981 (which was supplemented by additional agreements dated
October 11, 1988 and June 25, 1990) all of which authorized installation and
maintenance of the crossing warning signals currently in service at the
CROSSINGS; and

WHEREAS, the CITY has supplied the RAILROAD with a “Notice to
Establish a Railroad Quiet Zone” dated May 20, 2008 and is proposing to
establish a Quiet Zone under 49 CFR (Code of Federal Regulations) 222.39 (a)
(1) by implementing, at the CROSSINGS, SSM as identified and defined in
Appendix A of 49 CFR Part 222 Subpart 2- Four Quadrant Gate System,
hereinafter referred to as “SSM”; and

WHEREAS, the CITY has prepared or commissioned to be prepared an
Engineering Diagnostic Review which will allow establishment of a Quiet Zone
under 49 CFR Part 222 Subpart 2 — Four Quadrant Gate System; and

WHEREAS, a Engineering Diagnostic Review was preformed at the
CROSSINGS on March 25, 2008 by a diagnostic review team assembled by the
CITY; and

WHEREAS, the parties agree that the RAILROAD will receive no

ascertainable benefit from establishment of a Quiet Zone at the CROSSINGS;
and
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WHEREAS, the CITY will pay actual cost for the acquisition, upgrade,
installation, and a portion of the future maintenance costs of the required
crossing signal equipment, with CITY funds, and

WHEREAS, the RAILROAD consents to acquire, upgrade, install, and
maintain the required crossing signal equipment as shown in the scope of work
and upon the terms and conditions herein stated;

NOW, THEREFORE, in consideration of the mutual convenants
contained herein, the parties agree as follows:

I
Scope of Work

RAILROAD work to be performed by the RAILROAD. or its contractors and fo
be funded by the CITY

1. Acquisition and installation of material for upgrade of existing crossing
signal equipment to accommodate installation of SSM at the CROSSINGS
2. Acquisition and installation of SSM at the CROSSINGS

CITY work fo be performed by the CITY and to be funded by the CITY

1. Implement all recommendations of the diagnostic review feam excluding
the RAILROAD work shown above in [tems 1 and 2. These
recommendations specifically relate to street geometry, sidewalk
geomelry, street layout (including location of adjacent side streets) and
fencing for control of pedestrians.

II

All crossing signal equipment will be installed at the CROSSINGS in
accordance with the Manual on Uniform Traffic Control Devices, 49 CFR 222,
and the recommendations developed in Engineering Diagnostic Review by the
review team.

III

The RAILROAD may use its own forces or may utilize contractors to
install the crossing signal equipment, as detailed in Section I

v
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The CITY will pay a $1,031.00 lump sum payment for preliminary
engineering costs to be included in the first bill submitted by the RAILROAD.
Preliminary engineering includes all costs incurred for developing this
agreement.

Vv

The RAILROAD is providing a detailed estimate of RAILROAD costs
including, contractor charges, labor, and material costs required for this
project. The estimate will be titled Exhibit “B”, attached hereto and by this
reference made part hereof.

The CITY will pay actual cost for any RAILROAD labor, materials and
third party charges.

VI

The RAILROAD has reviewed and inspected the materials in the field
prior to signing this agreement. The salvage value of materials, if any, will be
credited to the project cost by the RAILROAD and is shown on Exhibit "B”.
The RAILROAD will dispose of all scrap from the RAILROAD’s work covered in
this agreement at its own expense.

VII

The RAILROAD may submit progress bills to the CITY during the process
of the work included in this agreement for the actual cost of services and
expenses incurred by the RAILROAD. Actual and lump sum reimbursement
will be in accordance with the provisions of 23 CFR.

It is further agreed that the RAILROAD will make every effort to finalize
and complete billing of incurred costs no later than six (6) months after
installation. All cost records of the RAILROAD and its contractors and
subconfiracfors pertaining to this project will be subject to inspection and
audit at any time by representatives of the CITY. All such records will be
retained for a period of not less than three (3) years from the date of final
payment.

VIII

The Administrative Rules of the State of Montana, ARM 18.6.311,
stipulates; “The road authority will own the railroad signal”. In accordance
with these rules the crossing warning signal equipment at 28" and 29" Streets
will be owned by the CITY and the crossing warning signal equipment at 27"
Street will be owned by the State of Montana.
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If the CROSSINGS are abandoned, or if for any reason the warning
signals are no longer required, the RAILROAD and the CITY will work with the
Montana Department of Transportation to determine if the signals are to be
installed at another location or used for replacement parts.

IX

If a RAILROAD, CITY or other highway improvement project necessitates
a rearrangement, relocation, or alternation of the warning signals at the
Crossings, the party whose improvement causes such a change will pay the
cost thereof.

X

The RAILROAD will notily the CITY law enforcement within two (2)
working days from the time any damage to the signal equipment, resulting
from negligent or malicious acts of the public, is discovered.

If any of the crossing signal equipment installed at this location is
partially or wholly destroyed as the result of negligent or malicious acts of the
public and its replacement value or cost of repairing cannot be recovered from
the person(s) responsible for such destruction, the road authority will pay for
the labor and material(s), which will include the applicable RAILROAD
additives in use at the time of the damage, needed to repair such damage.

X1

If any of the crossing signal equipment installed pursuant to this
agreement cannot, through age, be maintained, or by virtue of their
obsolescence require replacement, the cost of installation of new crossing
signal equipment will be negotiated by the parties hereto on the basis of the
current Federal Aid Railroad Signal Program parficipation and applicable
polices and warrants of the State of Montana.

XII

Upon completion of the installation of the crossing signal equipment, the
RAILROAD, will operate and maintain the crossing signal equipment in
compliance with 49 CFR Subtitle B, Volume 4, Chapter 2, Part 254.
Recognizing that the installation of SSM at the CROSSINGS was at the request
of the CITY, it is agreed that the CITY shall fund that portion of the
maintenance of the crossing signal equipment related to SSM and the
establishment of the Railroad Quite Zone. It was determined that forty
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percent (40%) of the installation cost of this crossing signal was attributable to
installation of SSM at the CROSSINGS.

The CITY agrees to fund forty percent (40%) of the actual cost of
maintaining the crossing signal equipment installed under this agreement.
The RAILROAD will keep an accurate and detfailed record of the railroad’s
labor hours, equipment expenses, contractor and third party charges, and
material usage associated with maintaining this crossing signal equipment
and at least once each calendar year will submit a bill for forty percent (40%)
of the actual cost of this maintenance. Actual cost reimbursement will be in
accordance with 23 CFR and the then current policies of the Montana
Department of Transportation.

For damage caused by an Act of God and/or of Nature, the RAILROAD
will fund all repairs of the crossing signal equipment that is not reasonably
related to SSM. The CITY will pay for the labor and material(s), which will
include the applicable RAILROAD additives in use at the time of the damage to
repair damage to equipment related to SSM. Actual cost reimbursement will
be in accordance with 23 CFR and the then current policies of the Montana
Department of Transportation.

All cost records of the RAILROAD and its confractors and subcontractors
pertaining to maintenance of this crossing signal equipment will be subject to
inspection and audit at any time by representatives of the CITY. All such
records will be retained for a period of not less than three (3) years {rom the
date maintenance is performed.

XIII

This agreement will inure to the benefit of and be binding on the parties
hereto, their successors and assigns

IN WITNESS WHEREOF, the parties have executed this Agreement as of
the day and year first written above,

MONTANA RAIL LINK, INC.

By:

Title:

CITY OF BILLINGS

By:
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Title:
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AGENDA ITEM:

CITY COUNCIL AGENDA ITEM
CITY OF BILLINGS, MONTANA
Monday, August 11, 2008

TITLE: Response to MMIA Request for Reimbursement/Contribution
DEPARTMENT:  City Administrator and City Attorney

PRESENTED BY: Tina Volek, City Administrator, Bruce McCandless, Assistant City
Administrator, Brent Brooks, City Attorney

PROBLEM/ISSUE STATEMENT: The City’s liability insurance provider is the Montana
Municipal Insurance Authority (MMIA). Through correspondence from its new CEO Alan
Hulse, the MMIA has recently requested the City to reimburse the MMIA for two-thirds of the
$1.6 million judgment and attorneys fees incurred in the case of Feuerstein v. City of Billings, et
al, DV 06-0332. Two-thirds of $1.6 million is approximately $1,056,000. The MMIA requested
a decision by the Mayor and City Council by the end of July, 2008. City Administrator requested
a brief extension so this matter could be thoroughly discussed and considered by the Mayor and
City Council prior to a final decision on this request.

This issue was comprehensively discussed during the July 21, 2008 worksession where
alternatives were presented by staff and the current case law was provided to the Mayor and City
Council in summary form obtained from an insurance industry website. This information
accurately summarizes the current status of the case law on this rarely litigated issue. A copy of
that article is included here as Attachment A.

ALTERNATIVES ANALYZED: The following alternatives have been previously presented to
and discussed by the Mayor and City Council:

1. Alternative One: Offer no reimbursement and direct staff to send a letter to the MMIA
indicating the City has declined the request for contribution.

2. Alternative Two: Offer some specific amount of contribution to the MMIA that is less that
the requested two-thirds amount of (approximately) $1,056,000).

3. Alternative Three: Agree to contribute the requested two-thirds amount of $1,056,000.
4. Alternative Four: Offer to mediate the issue before an experienced insurance law attorney

with no obligation or expectation of any financial contribution from the City to the MMIA.
This statement from the Council is suggested because traditional mediation does imply that
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some amount of money reimbursement or contribution in this instance would be considered
by the Council. The City and the MMIA would equally share the costs of mediation.

FINANCIAL IMPACT: The source of funding would be the property and liability insurance
fund. Currently there is approximately $1.1 million in that fund. To cover routine property
damage or liability claims within our insurance deductibles, staff recommends that
approximately $400,0000 remain in this fund should the Mayor and City Council consider
contributing some amount of money to the MMIA. Any contribution exceeding $750,000 to the
MMIA would need to be obtained from some form of instaliment payments to the MMIA.

RECOMMENDATION

Staff recommends Alternative Four-that Council offer to mediate the request from the MMIA
with the understanding that there may be no contribution from the City as a result of the
mediation.

Approved By: City Administrator City Attorney

ATTACHMENT

Attachment A-Insurance industry article from IRMI.com
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Expert Commentary

The Burden To Allocate: Mine, Yours, or Ours'-'
February 2008

An insurer must indemnify its insured for damages covered by the insured's
insurance policy. Typically, the insured has the burden of proving coverage. See e.g.,
Colonial Life & Accident Ins. Co. v. Collins, 194 So. 2d 532 (Ala. 1967); Consolidated
Edison Co. of N.Y. v. Allstate Ins. Co., 774 N.E.2d 687 (N.Y. 2002). Therefore, "the
burden of segregating the damage attributable solely to the covered eventis a
coverage issue for which the insured carries the burden of proof." Kelly v. Travelers
Lloyds of Tex. Ins. Co., 2007 WL 527911, 3 (Tex. App. 2007).

by R. Steven Rawls and Rebecca C. Appelbaum
Butler Pappas Weihmuller Katz Craig, LiP

A complaint against the insured that asserts both covered and nonconvered claims, resulting in a judgment or
settlement that fails to allocate between the two, creates issues with respect to the burden of proof. Not
surprisingly, different jurisdictions resolve these issues differently, In some jurisdictions, the insured's failure to
apportion a judgment or settlement between covered and noncovered damages results in no coverage for the
insured. In others, the insurer's failure to defend and/or failure to inform the insured that it should allocate the
judgment resuits in the insurer becoming responsible for the entire undifferentiated judgment.

Insured's Burden

In Corn Plus Coop. v. Continental Cas. Co., 2007 WL 107676 (D. Minn. 2007}, the plaintiff, Corn Plus, sought to
enforce a Ivliller-Shuga:’cl settlement agreement against the defendant-insured's commercial genera liability (CGL)
insurers. The court granted summary judgment for the insurers, stating that "Minnesota courts do not permit a
party to seek reimbursement from an insurer under a Miller-Shugart agreement when the insured fails to allocate
between covered and noncovered claims or damages." Corn Plus at 4. The court explained that, because the
unallocated settlement amount included noncovered damages, the amount was "not reasonable as a matter of law
for the covered damages." Id. at 5.

In Corn Plus, the parties to the settlement agreement had included an addendum allowing the court to determine a
reasonable amount in the event the court found the agreed amount unreasonable. However, the court did not apply
the addendum based on public policy and because "there [was] no efficient or practical way to determine a
reasonable settlement amount for the covered damages due to the parties' failure to allocate." Id. at 6.

In International Commc'n Materials, Inc. v. Employer's Ins. of Wausau, 1996 WL 1044552 (W.D. Pa. 1996), the
insured, ICMI, was sued for trademark and trade dress infringement, false advertising, and patent infringement.
The false advertising claims triggered the "advertising injury” provisions of the policies while the patent
infringement claims were not covered. Wausau initially provided ICMI with a defense under a reservation of rights
but withdrew the defense. Travelers, which also insured ICMI, was notified of the litigation 9 months after suit was
filed. Seven months later, Travelers issued a letter explaining its coverage position in which it recognized a

"potential” duty to defend but did not begin to defend. ICMI treated that "potential" as a denlal and settled the
underlying litigation for $2,222,222.22,

ICMI then filed a declaratory judgment action against its insuters, asserting that they breached their policies by
failing to defend and seeking indemnification for the judgment, Travelers argued, among other things, that ICMI
was not entitled to reimbursement because it could not apportion the settlement amount between covered and
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noncovered damages. The court agreed, reasoning that "as in any breach of contract action, the insured had the
burden of preving damages with reasonable certainty." Because the insured "could not allocate the settlement
payment among the four counts in the cemplaint, only one of which was covered,” the insured "failed to establish
damages and was not entitled to indemnification.” JCMI at 10 (citations omitted).

In so holding, the court rejected ICMI's argument that the burden of apportionment shifted to the insurers as a
result of the insurers' failure to notify ICMI of their obligation to apportion because the insurers did not defend. The
court held that summary judgment was inappropriate because "a genuine issue of material fact exists as to whether
ICMI can apportion the settlement payment between covered and noncovered damages." ICMI at 10.

However, in anather recent Western District of Pennsylvania decision, Voest Alpine Ind., Inc. v. Zurich Am. Ins. Co.,
2007 WL 1175750 (W.D. Pa. 2007), the court held that "[w]here an insured settles liability that is based on covered
and noncovered claims without a contemporaneous apportienment between the two, then the proper procedure is
for the court to make an equitable appoertionment of the settlement.” Voest at 3. Afthough the Voest court
recognized that the insured has the burden of apportioning the settlement payment between covered and
noncovered claims, the insured's failure to do so was not fatal to recovering under the policy because the "ultimate
allocation is a matter that rests with a sound exercise of the court's equitable discretion." Id. The equitable
allocation is to be made by the court "on such evidence as was available, despite the potential for testimony colored
by hindsight and self-interest.” Id. ’

Insurer's Burden

ICMI distinguishes twa lines of caselaw finding that the burden of apportionment between covered and noncovered
damages falls on the insurer, In these lines of cases, the insurer either breaches its duty to defend or undertakes
the defense of its insured and fails to notify the insured of the need to allocate. In both circumstances, the insurer
is responsible for satisfying the entire undifferentiated award. ’

No Defense Provided

In Liquor Liab. Joint Underwriting Ass'n of Mass. v. Hermitage Ins. Co., 644 N.E.2d 964 (Mass. 1995), the JUA
sought recovery from Hermitage for the defense costs and settlement amount from defending their mutual insured.
The complaint against the insured alleged negligent serving of alcoholic beverages (within the coverage of the JUA
policy) and negiigent security (within the coverage of the Hermitage policy). Hermitage denied coverage, and the
JUA defended the entire suit. The JUA requested an allocated verdict, but the judge denied the request, and an
unallocated verdict was returned. The JUA settled after the verdict was returned, and there was no question that
the settlement was "noncollusive and reasonable.” Liguor Liability at 969,

The JUA had advised Hermitage of its obligations, but Hermitage nonetheless failed to defend when it could have
done so under a reservation of rights. Because Hermitage breached its defense obligation, it had the burden of
proving the claim was not within the policy's coverage and, therefore, bore the burden of allocating the underlying
judgment between the covered and noncovered caim. Liguor Liability at 968-9. Any attempt by Hermitage to
satisfy this burden "would be speculative and arbitrary, essentially amounting to an attempt to determine the
particular amount that happened to be in the juror's minds as they returned the verdict," and therefore, Hermitage
was responsible to the JUA for the entire unallocated settlement amount. Id. at 969, Cf, Peterson Tractor Co. v.
Travelers Indem. Co. of Iil., 156 Fed. Appx. 21 (9th Cir. 2005) (once the insurer breaches the duty to defend, the
insured is relieved of its burden to allocate although the insurer can still present any defenses not inconsistent with
the judgment), and Welch Foods, Inc. v. Liberty Mut. Fire Ins. Co. (Mass. Super. 2005) (applying the burden to
allocate defense costs as well and if unable, the insurer breaching its duty to defend is responsible for both covered
and noncovered defense costs).

Defense Provided but No Notification to Insured of Need for Allocation

Courts have characterized shifting the burden to allocate to the insurer who fails to defend as "eminently fair”
because the nondefending insurer "could (and should) have participated in the defense of the action ... under a
reservation of rights ... and explained to the trial judge” the need to ailocate. Pafermo v. Fireman's Fund Ins. Co.,
676 N.E.2d 1158, 1164 (Mass. Ct. App. 1997). However, some jurisdictions make the insurer responsible for the
entire undifferentiated award even when the insurer defends under a reservation of rights.
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In Duke v. Hoch, 468 F.2d 973 (5th Cir, 1972), Duke obtained a judgment against the insured and sued its insurer,
demanding that the insurer pay the covered portion of a judgment entered in Duke's favor that included covered
and uncovered claims. Under Florida law, Duke had the burden of proving which damages included in the judgment
pertained to covered losses. Duke was unable to meet this burden because of the unallocated general verdict form.
Despite this; the Fifth Circuit excused Duke from his burden of proof because of the conduct of the insurer,

The appeals court noted that because the insured had the burden of proof, the insurer had an interest in the verdict
not being aliocated, This conflicted with the interest of the insured, who would have been better served by an
allocated verdict form in which the segregation of damages would have enabled the insured to prove which
damages were covered. The attorney retained by the insurance company to defend Duke had not requested an
allocated verdict at trial. Id. at 979,

The Fifth Circuit stressed that the insurer undertaking the defense of a suit against its insured has the right to
control the litigation and must meet a high standard of conduct. The right to control the litigatien in all of its
aspects carries with it the corresponding duty to exercise diligence, intelligence, good faith, and honest and
conscientious fidelity to the common interest of the parties. When the insurer undertakes the defense of the claim
or suit, it acts as the agent of its insured by virtue of the contract of insurance between the parties. When a conflict
of interest arises between the insurer, as agent, and insured, as principal, the insurer's conduct will be subject to
closer scrutiny than that of an ordinary agent, because of the insurer's adverse interest. Id. at 978.

Thus, the court found that before trial, the insurer was required to make known to the insured the availability of a
special verdict and the divergence of interest between the insured and insurer springing from whether damages
were or were not allocated, Id. at 979; see aiso Doe v. Hlinois State Medical Inter-Insurance Exch., 599 N.E.2d 983,
989 (IIl. App. 1992) (reflecting the insurer's obligation to allocate because it is the insurer who is aware of the
issue). The court quoted the fdllowing provision fror Section 4(b) of the Statement of Principles of the ABA and the
Conference Committee on Adjusters:

The companies and their representatives, including attorneys, will inform the policyholder of the
progress of any suit against the policyholder and its probable results. If any diversity of interest sl_-lail
appear between the policyholder and the company, the policyholder shall be fully advised of the
situation.

The court found that the insurer should not have been zllowed to rely on the evidentiary advantage it gained by
failing to follow the above principle, and the court accordingly relieved Duke of its burden of proof on the issue of
the amount of covered damages. Id. at 979-80.

At least one court has applied this reasoning to an umbrella insurer with respect to an unallocated judgment in
excess of the underlying limits. In Valley Bancorp. v. Auto Owners Ins. Co., 569 N.W.2d 345 (Wis. App. 1997), the
primary insurer notified the excess insurer, Autc Owners, of the lawsuit 5 months prior to trial. Auto Owners
asserted that there was no coverage, with one possible exception. Auto Owners was not notified of a subsequent
pretriat strategy meeting and refused to participate in the posttrial settlement negotiations. Because Auto Owners
had the opportunity to participate and did nothing to determine coverage or seek a declaratory judgment, the
burden to allocate fell on Auto Owners, and because it could not do so, it became responsible "for the entire amount
of the settlement in excess of [the primary] limits." Valley at 351.

Duke and Doe describe the notification requirements an insurer bears when defending a mixed complaint under a
reservation of rights. In MedMarc Cas. Ins. Co. v. Forest Healthcare, Inc., 199 S.W.3d 58 (Ark. 2004), the insurer
defended under a reservation of rights and directed counsel to seek an allocated verdict. The court refused defense
counsel's request to allocate among policy periods because it "would confuse the jury." MedMarc at 60.

MedMarc filed suit seeking a deciaration that its policy provided no coverage as two insurers were on the risk and -
the jury failed to allocate. MedMarc argued that allocation was the insured's burden, and the failure to allocate
relieved the insurer from paying any amount under the policy. The insured argues that it was the insurer's burden
and, further, that the circult court's allocation was supported by trial testimony.

The MedMarc court concluded, like Duke, that one of the duties inherent in the right to control the litigation is "the

7/14/2008 3:19 PM

243

hitp:/fwww irmi.com/Expert/Articles/2008/Rawls02.aspx



" The Burden To Allocate: Mine, Yours, or Ours?

duty not to prejudice the insured’s rights by failing to request special interrogatories or a special verdict in order to
clarify coverage of damages." MedMarc at 62 (citing Gay & Taylor, Inc. v. St. Paul Fire & Marine Ins. Co., 550 F.
Supp. 710 (W.D. Okla. 1981)). Requesting allocation, but not receiving it, did not relieve MedMarc of its obligation
to pay a portion of the judgment. The court remanded the case to provide "the reasoning and basis for the
particular allocation in the form of findings of fact and conclusions of law." Id. at 63, '

MedMarc seems anomalous because the insurer defended under a reservation of rights and notified its insured of
the ability to seek an allocated verdict apportioning the damages attributable to the covered and nencovered

claims. In fact, the MedMarc dissent found that because "MedMarc adequateiy notified [its insured] of [the] need for
an apportioned verdict, ... MedMarc fulfilled its obligations" so that the burden of apportioning the verdict did not
shift from insured to insurer. MedMarc at 64 (Thornton, J., dissenting).

Implicit in the MedMarc decision is the majority's reliance on MedMarc’s decision to drop its appeal of "the issue of
the faiiure to give the apportionment instruction.” MedMarc at 63. Had the trial court's denial of the apportionment
instruction been upheld on appeal, it is not clear whether the majority would still have found that MedMarc failed to
fulfill its duty with respect to guiding its insured to seek an allocated verdict. Cf. Aetna Ins. Co. v. Borrell-Bigby
Elec. Co., Inc., 541 So. 2d 139 (Fla. Dist. Ct. App. 1989) (the insurer is obligated to appeal from an adverse
judgment where there is a good faith basis for doing s0).

Conclusion

Some jurisdictions find the insured bears the burden of seeking an allocated verdict because the insured bears the
burden of proving coverage. Most jurisdictions will find insurers liable for the entirety of an undifferentiated damage
that includes covered and noncovered damages when the insurer wrongfully refuses to defend. Many jurisdictions
shift the burden of apportionment to the insurer when the insurer defends under a reservation of rights but fails to
notify and/or request the insured allocate the verdict.

1an agreement where the insured stipulates to a money judgment in favor of the plaintiff and the plaintiff agrees to release the insured from
persenal liability and recover solely from the insurer. Mifler v. Shugart, 316 N.W.2d 725 (Minn. 1982). See afso Coblentz v. Am. Sur. Co, of
New York, 416 F.2d 1059 (5th Cir. 1969).

Opinions expressed in Expert Commentary articles are those of the author and are not necessarily held by the author's employer or IRML This
article does nat purport to provide legal, accounting, or other professional advice or opinion. If such advice is needed, consult with your
attorney, accountant, or other qualified adviser,
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